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CHAPTER  XVL 

Wrmid$  in  retitting,  or  insisiing  upon,  8pee^ 
Pei^ormance  itf  AgreemenU. 

I 

The  jurifldictioii  of  Courts  of  Equity  to  compel    origio  or  the 
perfomumce  of  contracts,  was,  in  its  origin,  built  ^cSrtT^rE^itr 
upon  tlie  foundation  of  a  legal  right:  the  Law  ^v-  ^^^^^^^ 
ing' Ae  title(a);  or,  rather,  a  legal  right  to  have  coDtract». 
the  title  completed  (&) ;  to  which  right,  however, 
Courts  of  Law  (who  couldonly  adjudge  damages  for 
non-performance,)  had  not  the  means  of  giving  ef- 
fBet(c)»  Courts  of  Equity,  having  once  established  Extension  of tbe 
X  their  P"""^'^*" 

(a)  Ailiey  T.  Qraad,  18  Vet.     Yes.  228. 

(i>  AUey  r.  Desehamps^  15  .  Sck  &  Lef.  5^8. 
TOJL.  il,  B 
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TREATISE  ON  FRAUDS. 


where  e  itrict 
perfcnMmceis 
impOMible. 


Though  the 
•Utute  (^frauds 
declares  all  parol 
agreements  as  to 
real  estate  void; 
Courts  of  Equity 
have  long  beeo  in 
the  habit  of  de- 
ciding in  contra- 
diction to  this  en- 
actment; 


in  cases  wheiv  it 
would  be  against 
conscience  in  a 
party  to  insist 
thereon. 


in  fraud  of  his 
parol  engage- 
ment 


their  jurisdiction  to  this  ^rtent,  did  not  stop  here, 
and  confine  it  to  cases  of  strictly  legal  title;  but 
laid  down  another  principle,  (now  well  settled,) 
prohibiting  the  formsof  Law  from  being  made  the 
instruments  of  injustice.  When,  therefore,  ad- 
vantage is  attempted  to  be  taken  of  any  accident, 
or  innocent  mistake,  rendering  a  strict  and  literal 
periormaaoe  impossible;  If  Hhe  failuie  be  ncft  wb- 
stantial.  Equity  will  interfere  (d). 

By  the  statute  of  frauds  (e),  'StU  parol  agreements 
respecting  any  interest  in,  or  to  arise  out  of,  real 
estate,  (except  leases,  fer  tenmi  Mt  exceeding  three 
years,)  are  declared  void.  Courts  of  Equity,  how- 
ever, though  the  practice  has  been  lamented  (y), 
have  long  been  in  the  habit  of  deciding,  upon 
equitable  grounds,  in  contradiction  to  this  positive 
enactment.  The  earliest  case  of  tihe  kind  appears 
to  have  been  that  of  Foxcrn^y.  Lyster{g),  which 
WW  decided  upon  a  piiinciple  reoc^maed  bydomrti 
of  Law ;  but  wiiich^  acoorfting  to  their  modes  of 
proceeding,  was  not  capable  of  application  to  the 
partioalar  caae.  By  the  Jughest  tribmud  ctf  ithe 
re^hn,  it  was  held  to  be  against  (C^nscieDce  ito  snf* 
fer  a  party  who.bad  entered,  and  expended  his  mo- 
ney, on  the  faHih  of  a  parol  agreement,  to  be  treat- 
ed as  a  trespo68er;  4md  for  the  otiier  puMy,  dn 
fraud  of  his  ^igagement,  (althongh  that  was  only 
3vcerbaC)  to  enjoy  the  advantage  of  >tiie -mon^  4ail 
out.    This  dfltermination,  though  In  the  teeth  «¥ 

the 

{d)  HaUey  ▼.  GrcaUt^  13  Vea.  Lefl  684. 

77;  Eaton  Y.Lyon^  $  Ves.  69d ;  (e)  Stat.  29  Car.  2,  c.  ?. 

Seton  r.  Slade,  7  Ves.  274;  (/)  See  cases  cited*  Ji9«l. 

Lennon  v.  Napper,  2  Sch.  &  {g)  Collea'  P.  C.  108. 
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the  act  of  Parliament,  was  clearly  founded  on  sound 
abstract  principles  of  natural  justice:  and,  con- 
firmed as  it  has  been  by  an  almost  daily  succes- 
sion of  similar  decisions,  is  now  an  established  au- 
thority. 

The  rule  laid  down,  judicially,  by  Lord  Redes-  what  is  to  be 
dale,  is,  that,  nothmg  ought  to  be  considered  as  a  J^'ptt'Lce 
part  performance,  which  does  not  put  the  party  ^  »  P^f^*  ag"2«- 
45eeking  a  specific  execution  into  a  situation  that 
is  a  fraud  upon  him,  unless  the  agreement  be  per- 
formed (h).  For  instance,  when,  upon  a  parol  AdminaHeem- 
agreement,  a  man  is  admitted  into  possession,  he  ^^i?^ie 
is.made  a  trespasser,  and  is  liable  to  answer  as  f  *",  agreement 

*  '  for  sale  of  an 

such,  if  his  possession  be  not  referred  to  the  agree-  estate: 
ment  (t). 

With  respect  to  a  tenant  already  in  possession,  though  mere  con- 
the  fact  of  bis  continuing  in  possession  amounts,  *««'«»«<?«  of  pos- 

■*  session,  after  a 

indeed,  to  nothmg;  but  where  a  person  not  pre-  contract  by  ate- 

,      •  •  1  ,        •.I    uaiit  to  purchase, 

Tiously  m  possession,  makes  an  agreement  with  would  amount  to 
the  owner  of  an  estate,  and  enters  into  possession,  "^****"«^^ 
such  possession  is  always  to  be  held  a  part  per- 
formance;  because  it  is  an  act  unequivocally  re- 
ferring to  the  contract  {k).    On  the  other  hand,  ^^  payment  of 
mere  payment  of  money  is  not  held  to  be  a  part  ™oney  does  not 

^  entitle  the  party 

performance  entitling  the  party  to  a  specific  exe-  to  specific  exe- 
cution of  a  contract ;  for  the  money  may  be  repaid,  tract" 
with  interest;  and  then  the  parties  will  be  restored 
to  their  former  situation  (I).  S  e  'fi 

(A)   Clinan  ▼.  Caoke^  1  Sch.         (k)    Morphett  v.  Jones,   1 

&  Lef.  41:  and  see  Frame  v.  Swanst.   181;    Buckmaster  v« 

Dawson,  1 4  Ves*  387 ;  O'Eeil-  Harr.op,  I S  Yes.  474. 
ly  T.  Thompson,  2  Cox,  £73.  (l)   CUnan  v.  Cooke,  ubi  su- 

'  (0  Gregory  v.  MigheU,  18  prh;  approved    in    Frame  v. 

I  Ve8.  538.  Dawson,  14  Ves.  388. 

I  VOL.  II.  C 
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4  TREATISE  ON  FRAUDS. 

Specific  per-        Spedfic  performance  of  an  agreement  is  never 

formance  is  never  nj         i         ,t  '•!  i*  At      • 

compeiied,wherc  compBUed^  unless  the  case  is  clear  of  the  imputa^ 
uteeiriuu?  ti^n  of  any  deception ;  the  conduct  of  the  person 
of tiie  slightest    seeking  it  must  be  free  from  all  blame:  misrepre^ 

deception ;  ^  *^ 

sentation,  even  as  to  a  small  part  of  the  subject 

only  (m),  will  exclude  him  from  relief  in  Equity. 

The  effect  of  fraud  is  not  to  alter  the  agreement 

partially ;  it  vitiates  it  in  toto.    There  may  be,  and 

there  are,  cases,  in  which  it  would  be  unconscien* 

tious  to  insist  upon  a  literal  execution  of  an  agrefe* 

ment  modo  et  farmdj  and  in  such  cases  a  Court 

of  Equity  will  decree  a  performance,  making  such 

compensation  for  any  deviations  as  justice  may 

require  (n);  or,  even  absolutely  dispensing  with 

the  articles  that  are  not  essential  to  the  substance 

of  the  agreement:   But,  that  is  only  done  where 

there  has  been  a  perfect  bona  fides;  there  is  no 

case  where  it  has  been  done  at  the  instance  of  a 

plaintiff  who  has  practised  any  misrepresentation. 

The  principle  there  is,  that  the  party  is  barred; 

to  prove  which   personally  barred  (o).    And,  to  prove  such  circum-^ 

Sdmisribic!"^^  *  stauces  of  fraud,  or  any  disingenuous  promises  to 

rectify  the  prepared  written  agreement,  by  which 

promises  alone  its  signature  was  obtained,  parol 

evidence  is  admissible  {p). 

A  purchaser 


(fii)  Cadman  v.  Homer,  18 
Ve9. 11. 

(n)  HaUey  v.  Grant,  IS  Yes. 
77 ;  Dyer  v.  Hargrave,  10  Yes. 
507 ;  Davis  t.  Hone,  %  Sch.  & 
Lef.  348. 

(o)  Clermont  v.  Tasburgh,  1 
Jac.  &  Walk.  120;  Button  ▼. 
Liiter,  3  Adc.  386;  Ywngv, 


Clerk,  Prec.  kiCha.^59;  Honh- 
ard  V.  Hopkine,  %  Atk.  371. 

{p)  Clones  V.  Higginson,  1 
Yes.  &  Bea.  527;  Winch  v. 
Winchester,  1  Yea.  &  Bea.  378; 
Clarke  v.  6raMt,U  Yea.  6f4; 
Clinan  w.  Cooke,  I  Sch.  &  Lef. 
39;  Pember  v.  Mathers,  1  Br. 
5S, 
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A  puf cbaser  is  Mver  held  to  his  bargain,  and 
iAliged  to  accept  compensation  for  a  differehce 
between  the  representation  made  to  faim  and  the 
%ciual  subject  of  sale,  when  such  difference  extends 
to  the  quality  of  the  whole  estate  (9).    But,  00m-    RuKastodc- 
pensation  may  be  decreed  to  a  vendee,  when  the  fo^ac^  wuh 
vendor  has,  by  any  misrepresentation  as  to  the  «>n»p«M«*»o»- 
state  of  the  premises  sold,  influenced  the  contract 
or  the  price.    Though  it  has  been  held,  that,  where 
the  defect  was  patent,  or  obvious,  a  warranty  would 
not  be  binding  (r).  Some  doubt,  however,  has  been 
tbrown  upon  the  latter  part  of  this  doctrine  (r). 

Whilst  a  bill  for  specific  p^ormance  is  pend-r    a  yendor  can- 
ing, on  the  part  of  the  vendee;  the  vendor  will  timber  od^ 
be  testhdned  fwmi  cuttmg  down  timber,  on  the  ^ff^a^^cffic 
premises  which>  are  tiie  aubieet  of  the  contract,  performance  of 

an  agreement  for 

if  that  contract  be  admitted ;  &r,  thoiig^  an  aban-  sale. 
donment  thereof  may  be  suggested,  the  validity  of 
sudbi  suggestion  cannot  he  deterimned  tilj  the 
heaoring  of  tibe  cause :  and,  in  the  interval,  no  act 
will  he  permitted,  which,  on  ooae  hand,  might  be  ir* 
retrievably  injurious ;  and,  on  the  other  hand,  could 
only  be  a  partial  and  temporary  prejudice  to  the 
ri^t  of  property  (/)• 

Though  a  bargain  for  a  lease  may  have  been    if  a  lessee,  be. 
commenced  with  perfect  good  faaikh,  and  even  air  ^le^JJe^^dU 
though  tiie  lease  he  actually  executed,  befbce  any  ^l^^^hil/^m 

circumstances 


S68. 

(r)  Grant  v.  Munt,  Ceep.  177 
Dyer  v.  Jfyrgrflve^  10  Ves  507 
Pasley  v.  FreemM,  S  ff. >R.  64 
Bayley  ▼.  Merrel,    Cro.  Jac 


S87. 

(»)  WaU  V.  Siuhbs,  1  Mad. 
SI;  Ihke  tf  Nor^lk  v.  War- 
%,aCampb,S40. 

{t)  Norway  v.  Rome^  1 9  Ves, 
X6\. 
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unfair  advantage,  circumstances  are  known  to  the  lessee  which  would 

he  cannot  have  ix-l^  x»         i^jiix         t.*  ^  j. 

the  agreement     make  the  transaction  fraudulent  on  his  part ;  yet^ 
perfected.  ^^  ^^  leose  is  uot  perfected  till  delivery,  if  he,  before 

such  delivery^  discover  any  facts  which  give  him 
an  unfair  advantage  over  the  lessor;  and  which 
'  are  contradictory  to    the   representations  upon 
which  the  bargain  was  made;  he  cannot  enforce 
delivery  of  the  lease,  or  have  a  specific  perform- 
ance of  the  agreein,ent  (u). 
A  plaintiff  can-      A  plaintiff  who  scts  up  ouc  agreement  by  his 
tiou  of  a  different  ^^^9  canuot  obtain  (uudcr  that  bill)  execution  of  a 
tStTtTp^E^'"   different  agreement;  thbugh  he  should  be  able  to 
hi-biii:  establish  such  different  agreement  by  prbofs,  in 

but  a  defendant  the  progrcss  of  the  causc  (x).    But,  if  a  defendant 

mav  have  rM*r- 

formance  of  the   prove  an  agreement  different  from  that  insisted  on 

proved  ^without  ^7  *^^  plaintiff,  the  defendant  may  obtain  a  decree 
acrofib-biii.         f^j.  ^  specific  performance  of  the  agreement,  as 

proved,  without  a  cross-bill  (y).  There  seems  no- 
thing contradictory  in  these  decisions:  the  party 
who  instituted  the  suit  ought  to  have  ascertained 
his  facts  more  carefully;  or  have  stated  them  more 
faithfully. 
A  defendant  Of  coursc,  whcu  a  defendant  has,  by  answer,  not 
S^JJ^o  *""  only  admitted  a  parol  agreement,  but,  also,  sub- 

perform  a  parol    mitted  tO  perform  it,  he   cannot  be  allowed  to  re- 
agreement;  *  ' 

but  a  plaintiff     tract  that  submissiou  («).      Where,  however,  a 
tied"to  ad€w«    plaintiff,  in  a  suit  for  specific  performance,  fails  to 

establish 

(u)  Lord  A bingdtmy*  Butler f  546;  Scott  v.  Stapylton,  cited 

I  Ves.  Jun.  208 :  see  5)oW,  p.  9.  t^.   Gtvyn  ▼.  Lethbridgey  14 

(x)  Leigh  V.  Haverfield,  6  Ves.  585. 

Ves.  457 ;  Spurrier  v.  FUzge-  (a)  Spurrier  v.  FUzgerald,  6 

raid,  6  Ves.  554.  Ves.  554,  556. 

(y)  Fife  v.  Clayton,  13  Ves. 
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establish  his  right  to  a  decree  according  to  the  acoording  to  the 
'  parol  agreement  set  out  in  his  bill ;  it  would  be  mittM)™yThe  de- 
unjust  towards  the  defendant  to  make  a  decree,  ^*'*^"'*' 
according  to  the*  agreement  as  merely  admitted  by 
him  in  his  answer ;  the  plaintiff  not  having,  pre- 
yiously  to  litigation,  done  any  thing  to  bind  himr 
self  to  execute  the  agreement,  in  the  form  in  which 
he,  then,  after  an  unsuccessful  attempt  to  obtain 
more,  offers  to  accept  performance  {a).    There  for  there  wouM 
would  be  no  mutuality  in  such  dealing ;  it  would  tuamy^in  such  " 
open  a  new  door  to  frauds,  to  which  the  doctrine  ^«*''"?- 
of  specific  performance  is,  already,  but  too  much 
exposed  (i).    And  we  have  seen,  that,  the  only    it  is  only  when 
justification  of  an  equitable  decree  in  contradic-  Jjaudllf  om  of 
tion  to  the  statute  of  frauds,  is,  the  furtherance  of  ^^"i  p^'^***  ^  ^*" 

cede  from  an 

the  gi;eat  object  of  the  statute  itself  (c) ;  to  pre-  agreement,  that 
vent  the  act  from  being  perverted  into  a  subter-  the  lenns^b  ad- 
fuge  for  effecting  the  very  evil  it  was  intended  to  fowcu!'  ^  ^"* 
counteract  (£?).     It  is  only  when  it  would  be  a 
fraud  in  either  party  to  recede  firom  an  agreement, 
that,  parol  evidence  of  its  terms  will  be  receiv- 
ed (e) ;  and,  that,  if  sufficiently  proved,  it  will  be 
decreed  (J^ ). 

.    When  an  agreement  for  sale  has  been  reduced     When,  in  re- 
into  writing;  but,  (whether  owing  to  fraud  or  in-  tSLI?!^ 

advertence,) 

{a)  Legal  v.  Miller,  it  Ves.  &  Lef.  434. 

Senr.  299;  Lindsay  y.  Lynch,  (d)  Floyd  v.  Buckland,    2 

2  Sch.  &  Lef.    10;    Toole  v.  Freem.  26S. 

Medlicott,  1  Ball  &  Beat.  404.  (e)  Savage    ▼.     Carroll,   1 

(6)    Woollam  v.   Heam,   7  Ball  &  Beat.  282. 

Ves.  219 ;   Cooth  v.  Jackson,  6  (/  )  Lockey  v.  Lockey,  Free. 

Ves.  37.    See,  post,  p.  1 3.  in  Cha.  5 1 9. 

(c)  Bond  V.  Hopkins,  1  Sch. 
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writing,  oue  ma-  advertencej  one  material  term  of  the  contract  has 
cOTitracThas^been  ^^^^  omitted ;  a  Court  ot  Equity  will  not  execute 
rce^Sbe™*  the  agreement ;  for,  in  such  a  suit,  it  has  already 
decreed:  j^^q^  stated,  it  is  iucumbeut  on  the  plaintiff  to 

shew^  satisfactorily,  that  he  is  entitled  to  specific 

performance  of  the  very  a^eement  stated  in  his 

and  this  fact  the  bill :  and  it  is  Certainly  competent  to  the  defendant 

defendant  may      ,       ,  ,    ,  »        • «  i  i 

shew,  by  parol  to  shcw,  by  parol  evidcuce,  that  the  written  con- 
evidence.  ^^^  ^^^  ^j^^  tLCtml  coutTact  differ  (g) :  for  the  sta- 

tute of  frauds  does  not  say,  that,  a  written  agree*- 
ment  shall  in  all  cases  be  binding;  but  only,  that, 
an  unwritten  agreement  shall  not  bind  (A). 
Quatre,  whether     The  Statute  of  frauds  enacts,  that,  no  agreement 
8p^'[^  UndsT  respecting  lands  shall  be  of  force,  unless  it  be  sign- 
bin  8iji^°b5    ®d  by  the  party  to  be  charged;  but  the  statute  is 
b^'thT  auThoiiz-  ^^  ^^  negative  only,  it  does  not  say,  that,  every 
ed  agents  or       agreement  so  signed  shall  be  enforced.    To  adopt 

agents,  of  both),     ,  .         ^.  n  »_     ^  i.-* 

ought  ever  to  be  that  construction>  would  be  to  enable  any  person, 
enfdrced?  ^j^^  j^  procurcd  another  to  sign  an  agreement, 

to  make  it  depend  on  his  own  will  and  pleasure, 
whether  it  should  be  an  agreement,  or  not.  Lord 
Redesdale,  indeed,  has  intimated  a  doubt  whether, 
in  any  case,  an  agreement  ought  to  be  enforced, 
which  has  not  been  signed  by  both  parties  {$). 
Sir  William  Grant,  however,  held  a  different  opin* 
ion  (k).    Lord  Eldon,  without  expressly  deciding 

the 

(g)  Garrard  v.  GriwUing^  2  nan  v.  Cooke^  1  Sch.  &  Lef.  39. 
Swanst.248;  Woollamy.Hearn^         (t)  Lawrenson  v.   Butler^  1 

7  Ves.  221 ;  /Jo6»on  V.  Co//f>w,  Sch.  &  Lef.  20;    O'Rourke  y. 

7  Ves.  138;  Clowes  v.  Higgin-  Percival,  2  Ball  &  Beat.  62. 
son,  1  Ves.  &  Bea.  527;  Hig-         (k)  Fowls  v.  Freeman^  9  Ves. 

ginson  v.  Clowes,  15  Ves.  524,  354;  Western  w  Russell^  3  Ves. 

(h)  Lord  W.Oordony. Marquis  8c  Bea.  192. 
of  Hertford,  2  Mad.  120;  C/t- 
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the  prnnt^  seeiDS  to  have  leaned  to  Lord  Redes- 
dale's  view  of  the  question,  and  to  have  thought 
the  signature  of  both  parties  important  at  least,  if 
not  essential  (I) :  his  Lordship  wished  it  to  be  con- 
sidered,  whether,  when  one  party  has  not  bound 
himself,  the  other  was  not  at  liberty  to  enter  into 
a  new  agreement  with  a  third  person  (m). 
If «  bargainor,  in  treating  tor  a  sale,  make  a  re-    a  misrepre- 

...  i.-i_-  M  J.  »      J*     J.    j.r.         T^i_     sentatioii  avoid* 

presentation  which  is  not  true  m  fact,  though  he  a  contract, 
believed  it  to  be  so  when  he  made  it;  he,  clearly,  Jor"whJ.i  be'"''"" 
eaimot  compel  a  specific  performance  (»).  It  to^bl*  t*ru  *^^^^ 

And  where  a  defendant^  at  the  time  he  entered  in*    Even  if  the 
to  an  agreement  for  sale,  hoiiestly  believed  he  had  an  f/ilda^nt,  in  such 
absolute  power  over  the  estate  which  was  the  sub^  Lrfwmincrw^ 
ject  of  contract ;  but,  subsequently,  it  appeared  he  ^ot  be  decre^, 
was  oiiiy  tenant  for  life;  and  his  son,  who  was  only  be  effected 
next  in  remainder  in  tail,  refused  to  join  in  suffer^  aVhird^p^^T 
ing  a  recovery ;  Sir  Thomas  Plumer,  V.  C,  re- 
vised to  decree  a  specific  petrformanoe,  which  could 
only  have  been  enforced  by  operatuigp  upon  the' 
feelings  of  the  son:  The  plaintiff  is  not  in  sudi  but  the  vendee 
case  without  a  remedy  for  any  injury  he  may  have  Z J^Tuw"" 
sustained;  as  he  might  recover  compensation,  in 
damages,  by  an  action  at  Lawi(^).    This  decision    when  Equity 
waa  perfectly  consistent  with  Lord  ftedesdale's  de-  barg^n^^to  ef- 
claration,  that,  "  when  a  person  undertakes  to  do  {f^*"^*^®  me^a^^o^f 
a  thing  which  he  can  himself  do,  or  has  the  means  ^oaWmg  ©there 

«  Ti       •  1     |>crform. 

of  making  others  do,  a  Court  of  Equity  compels 

him 

(T)  Huddiestone  v.  Biseoe^  11  (n)  Higgnuon  v.  Clowes^  15 

Yes.  592.  Yes.  524;   JVall  v.   Stubbs,  1 

(m)  Martm  v.  MitcheU,  2  Mad.  81. 
J^k:.  &  Walk.  428.     See,  onfe,         (o)  Howell  v.  George^  1  Mad. 

p.  7,  and  fott^  p.  13.  9. 
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him  to  do  it,  or  cause  it  to  be  done,  unless  the  cfr-* 

cumstanees  of  the  ease  make  it  highly  unreoisoncible 

Ad  agreement  to  compel  this  (jt>)/'    A  mere  agreement  for  sale 

ried  woman,  ca"^  signed  by  a  married  woman,  (not  acting  under  a 

not  be  enforced :  power,  duly^  cxecutcd ;  or  some  instrument  making 

her,  as  to  the  subject  of  sale,  a  f&me  sole,)  cannot 

be  enforced:   in  the  consideration  of  Courts  of 

Equity,  a  married  woman  has  no  disposing  pow- 

Aud,  it  seems,  cr  (q).    And  uuder  a  contract  by  husband  and  wife 

will  not*be  de-    for  salc  of  the  wifc's  estate,  the  modem  doctrine 

i?«^ifeVj^n  ii^  s^^"^s  to  be,  that  the  Court  will  not  decree  the 

completing  a      husbaud  to  procurc  the  wife  to  loin  in  completing 

sale,  accordmg  to  *  •^  r  o  . 

their  joint  con-    the  salc  (r):  though  this  principle  of  compulsion 

on  the  wife  does  not  appear  to  be  absolutely  re- 
pudiated («).     How  far  the  husband  may  be  an- 
swerable in  damages,   is   another  consideration, 
which  must  depend  on  the  circumstances  of  each 
case. 
With  respect       Salcs  of  land  by  auction  (with  the  exception  of 
bVaucAioii,^  *  lands  sold  under  a  decree  (/),)  are  within  the  sta- 
randum  on'^^^    *^*^  ^^  frauds.    It  sccms,  however,  to  be  now 
terms  by  the  auc-  settled,  (though  uot  quitc  tothc  Satisfaction  either 

tioneer,  satisfies  x  o  x 

the  provisions  of  of  Sir  William  Grant,  or  Lord  Eldon,)  that  the 
frauds.  auctioneer  is  to  be  considered  as  the  agent  of  both 

the  vendor  and  vendee,  and  that,  if  he  make  a  writ- 
ten memorandum  of  the  terms  of  the  sale,  the  sta- 
tute 

(p)  Costigan  v.  Ha9tler,  2  appeal,  8  Ves.  614;    Davis  v. 

Scb.  &  Lef.  116.  /one*,  1  New  Rep.  269. 

iq)  Wright  V.  Rutter,  %  Ves.  (,)  innes  v.  Jacksm,  16  Ves. 

Junr.  676.  367 .  Morris  v.  Stephenson,  7 

(r)  Martin  v.   Mitchell^    2  Ves.  479. 

Jac.  &  Walk.  4«6;  Mortlock  (fyAttQmey'Generaly.Day, 

V.  BuOer,  10  Ves.  305;  Emery  i  Ves.  Senr.  221 ;  Blagden  v. 

V.  Wase,  5  Ves.  848,  and,  cm  Bradbear,  12  Ves.  472. 
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tuteis  sufiBdently  compKed  with(tt):  bnt^  if  tbe 
conditioBS  of  sale  were  not  attached  to  the  cata- 
logue, or  made  known  to  the  purchaser,  putting 
do¥m  his  name,  and  the  price  he  offered,  opposite 
the  lot  in  the  catalogue,  will  not  satisfy  the  sta- 
tute (tr). 

The  plain  meaning  of  the  words  '^  without  re- 
serve/'  in  a  particular  of  sale,  is,  that  no  person  will 
be  employed  to  bid  on  the  part  of  the  vendor,  for 
the  purpose  of  keeping  up  the  price.    If  an  auc-    where  an  auc- 
tion  sale  be  announced  on  these  terms,  but,  in  con-  InitcndSTto^ 
tradiction  to  them,  a  person  be  employed  on  be-  "without  re- 

BCiVCy    Duly  S  pCI^ 

half  of  the  seller  to  keep  up  the  price,  such  seller  «»  '»  employed 

1  ^   .  ,        .1     A    ^r^  i.-n      .,      on  behalf  of  the 

can  have  no  claim  to  the  aid  of  a  Court  of  Eqmty  aeiier  to  keep  up 
to  enforce  a  contract  into  which  his  want  of  good  ty^^ii^U  2ip^ 
faith  has  drawn  the  vendee  (x).  But,  if  the  parti-  '^buJ whirethe 
culars  of  sale  contain  no  express  condition  against  particuUnof  sale 

,  •  i*i*it  r  J*   %      contain  no  condi* 

it,  the  appomtment  of  a  bidder  on  the  part  of  the  tion  against  it, 
vendor,  taprevent  the  property  from  being  thrown  oflst^ebwfdcr 
away,  is  no  more  than  a  proper  precautiim  (y).  ^oKJb^riJi- 
It  would  be  different  if  all  the  bidders  except  the  *^*^ 
buyer  were  puffers ;  such  a  sale  could  not  be  sup- 
ported (s) :  and,  even  if  several  bidders  be  employ- 
ed for  the  vendor,  it  seems,  a  Court  of  Equity 
would  not  compel  the  purchaser  to  carry  the  agree- 
ment into  execution:  for,  the  employment  of  se- 
veral bidders  is  not  necessary  for  the  defensive 

purpose 

(tt)  Blagden  v.  Bradbear^  ubi  (x)  Meadows  v.   Tanner^  5 

supra;  Btickmaster  v.  Harrop,  Mad.  37. 

13  Ves.  471 ;  Kemeys  v.  Proc-  (y)  Fox  v.  Wright,  6  Mad, 

tor,  8  Ves.  &  Bea.  59,  and,  on  11^;    Conolly  v.  Parsons,  m 

appeal,  1  Jac.  &  Walk.  351.  note  to  3  V&9.  628. 

(w)Kenwonhy  v.  Schojkld,  (z)BranU0yy.AU,  3WeB.6ft4i. 
%  Barn.  &  Cress.  947. 


12  TBBAllSE  ON  FRAUDS. 

pu]q[>e6e  of  protection  against  a  sale  at  an  under- 
value ;  it  must  be  done  merely  to  take  advantage 
of  bidders,  and  to  screw  up  the  price  by  arti- 
fice (a). 
Specific  per-        On  the  Other  hand^  a  Court  of  Equity,  in  the 

formancc  will  not  •  j*»a      •»•  a*        /i\         ^     j 

be  decreed,  when  cxercisc  of  its  discretion  (6)  as  to  decreeing  speci- 
vendee^  h*iw  b^n  ^^  performance,  will  refuse  to  make  such  decree, 
mistaken  for  a     \f  ^  appear,  that,  the  agent  of  the  vendee  was  mis* 

puner  on  the  part 

of  the  vendor,  taken,  by  those  preseit  at  the  auction,  for  a  puS^ 
^ueL^'^pio.  er  on  the  part  of  the  vendor,  who  had  been  in  the 
Sto^te b!I!d^  haWt  of  employing  him;  and,  that,  the  sale  wa& 
down  at  a  very  thereby  chilkd,  and  the  property,  in  oonsequence,, 

inadequate  pnce:  -^  r     r       j>  — x-^ 

knbcked  down  at  a  very  inadequate  price :  though 
nothing  like  fraud  was  imputed  to  the  vendee  (c)« 
for»  wherever  For,  whcrcver  there  is  any  sort  of  surfHrise,  that 
mpaoh  o/mu-  ^^oskcs  it  uot  fair  to  call  for  an  cKecution  of  an 
wafnot^l^jrce  ^8^*^™^^°^*'  *  Court  of  Equity  will  not  give  the  ex-^ 
the  bargain:       traordiuary  relief  of  a  specific  performance;  but 

will  leave  the  purchaser  to  his  action  at  common 

So,  if  triuteea  Law  (d).    So,  if  trustees  for  sale^  or  those  acting 

gentfo^apartiai^  ^7  their  authority,  foil  in  neasonable  diligence;  if 

p^rforaanS^  wm  ^^^^  coutract  uudcr  circumstances  of  haste  and 

not  be  decreed,  imnrovideuce ;  if  they  make  the  sale  with  a  view 

however  fairly  ^^  *^ 

the  purchaser  to  advaucc  the  particular  purpose  of  one  party  in- 
may  lave     e .  ^^^.^^^^  ^  ^^  exccution  o£  the  tmst,  at  the  ex^ 

pense  of  aaotiier  party;  a  Court  of  Equity  will 
not  enforce  specific  performance  of  the  contract, 

however 

(a)  Smith  v.  Clarke j  12  Yes.  (c)   Tmning  v.  MorricCf  2 

483.  Br.  3S0 ;  Marquis  of  Torvnsend 

(6)  White  V.  Damon,  7  Ves.  v.  Stangroom,  6  Ves.  338. 

35;   Mason  v.  ArmitagCf  13  {d)  Mortlock  v.  BuHeTf  10 

Ves.  37.  Ves.  305. 
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hiiwever  iak  and  reasonable  the  conduct  of  the 
purchaser  may  have  been  (e)« 

Adyafltagea  luishig  from  unforeseen  accidents^   a  contract  must 
subsequent  to  a  contract    fairly  entered    into,  though  the  value 
though  whilst  it  atfll  continues  executory,  wiU  af-  Ji  bjifnfol^ 
ford  no  ground  for  annulling  the  agreement;  and  •®*"  ac«dcnt»: 
the  rule  holds,  equally,  whether  such  events  ad- 
vance or  reduce  the  value  of  the  property  (/). 
But,  want  of  mutuality,  where  one  is  at  liberty  to  but,  wherever 
renounce  a  contract,  and  the  other  is  not;  would  be^yto renounce 
be  a  good  objection  against  holding  it  binding:  iS:?74tu^^ 
when  one  party  reserves  to  himsdf  the  power  to  *»»^^  ^^^  "''^ 

^       ^  ^  power. 

act,  or  not  to  act;  the  other  party  must  have  the 

same  power  (g):  this  principle  is  recognized  even 

at  common  Law  (A).    And,  where  a  vendor  has  pro*     Where  a  veD- 

fessed  to  sell  a  remainder  in  fee,  expectant  on  an  J^interJ^tTn  the 

estate  tail  vested  in  a  third  person;  should  ik  turn  !?*^K^5f  v' 

^  though  he  behev- 

out|  that,  although  the  vendor  was  knorant  of  the  ^  ^be  fact  to  be 

otherwise 

fact^  yet,  at  the  time  of  the  contract,  the  tenant  ia 
tail  had  actually  suffered  a  recovery,  and  theieby 
defeated  the  remainder;  Equity  will  rescind  the 
contract^  after  a  conveyance^  executed,  and  an  ab* 
solute  bond  given  for  payment  of  the  purchase 
money.  The  bond  will  be  ordered  to  be  delivered  the  oMinct  eav- 
up  to  be  cancelled,  and  all  interest  paid  in  respect  ^y  payment 
thereof  must  be  refunded.    For,  though  an  agree-  S^J^^S^^^^^^^ 

meat  '""^^* 

(e)  Ord  Y«  Noel,  6  Mad.  441 .  ft;  Walk.  42S;  Cfwsky  v.  Par- 

(/)  ReveU  ▼.  Hni$ey,  f,  Ba.  ker,  1  Jac.  &  Walk  465;  HiU 

&»  Beat.   «87;     Pritchard  v.  v.  Barclay,  16Ves.405;  Cop- 

Ovey,  1  Jac.  &  Walk.  40S;  and  plegtone  v.  Foxftell,  %  Fveem. 

a6eih6appropriatebead,(Val.l,  150:  see,  aniet  PP-  7,  "9. 

p.  497),  f0r  aa  €xeeptioo,  where  (Ji)    Bkley  v.  GladHon^,  S 

expectant  heks  are  conoeraed.  Man.  ft  8el.  217;  Ex  parte 

(jg)  Mmrtm  v.  MkekeU,  %  Jac.  WkUdker,  1  Rose^  S0£. 
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ment  for  a  contingency  may  be  enforced^  yet^  in 

the  case  put^  not  even  a  contingency  was  sold^  the 

vendor  having  no  interest  at  all  to  which  a  chance 

conld  attach  (f). 

Mere  under- .      Mere  Under  value  is  no  ground  for  setting  aside 

•mounthigtoap-  a  coutract  (ifc) ;  unless  the  inadequacy  of  price  be 

EVawK"  s^c*^  as  amounts  to  apparent  fraud  (/):    or  the 

contract;  unless  situation  of  the  parties  be  so  unequal  as  to  give 

the  Situation  of  *  ^  o 

the  parties  be  un-  one  an  Opportunity  of  making  his  own  terms;  in 

which  case  a  Court  of  Equity  would  not  be  dispos- 
.  ed  to  lend  its  assistance  towards  carrying  the  con- 
tract into  execution ;  but  would  leave  the  plaintiff 
to  his  remedy  at  Law^  without  thinking  it  neces- 
sary to  go  very  accurately  into  the  doctrine  as  to 
inadequacy  of  valuation  (m).  'But,  when  the  par* 
ties  were  of  full  age ;  and  treated  upon  equal  terms, 
without  imposition  (n) ;  although  an  inequality  of 
advantage,  and  even  a  gross  one,  be  obtained  by 
one  party.  Courts  of  Equity  will  not,  in  general. 
And  an  agree- set  the  contract  aside  (a).     And  if,  in  a  doubtful 

menty  compro*  .,  ..  .  i  •     •»• 

mising  doubtful  casc,  the  parties  come  to  an  agreement,  prejudice 
aar  to  one  side  is  no  ground  for  annuUing  the  agree- 
m«r«/^  because  it  xaent(j});  but  whcu  the  contract,  or  compromise, 

appeals  loai  n 

was  prejudicial  WaS 

to  one  side. 

(t)  HUchcocks  V.  Giddmgs.  4  S46. 

Price,  140,  (m)  Lowther  v.  Lonther,  13 

(A)   Ord  V.  Noel,  5  Mad.  Ves.  103;  Mortlock  v.  Buller, 

440;    Burrmes  v.   Lock,  10  10  Ves.  912,  317,  319. 

Ves,.  474;  Peacock  y.  ,  Evans,  (n)  Taylor  v.  06ee,  3  Price,92. 

16  Ves.  517.  (o)  Gwynne  v.  Heaton,  1  Br. 

(I)  Macnamara  v.  Browne,  8;  Smyth  y.  Smyth,  %  Mad. 

2  Be.  .  &  Beat.  8 ;  DarUy  v.  89 ;  WWis  v.  Jemegah,  St  Atk. 

Singleton,  Wightwick,  29;  Doe  %5l;  WhUfieldr. Paylor, Show. 

Y.    Routledge,   Cowper,  712;  P.  C.  21. 

Coles    V.    Trecothickt  9  Ves.  (p)  Stephens  v.  BaUman,  I 
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was  entered  into  under  a  misapprehension  of  a 
fact^  known  to  one  party  or  his  agents  but  unknown 
or  misrepresented  to  the  other;  such  a  compro- 
mise  is^  obviously^  deficient  in  that  which  (we  have 
before  seen)  is  essential  to  its  validity^ — mutuality 
of  knowledge  or  equal  ignorance  {q). 

As  a  lease  granted  in  consideration  of  a  loan     a  lease  ^nt- 
cannot,  on  principles  of  public  policy,  be  support-  tion' of  aTwln!'*' 
ed,  even  when  completely  executed;  it  follows,  a  ^rted'.^oou" 
fortiori^  Aat  a  contract  for  a  lease,  if  vitiated  by  »  contract  for  a 

lease  upon  the 

such  a  consideration,  will  not  be  specifically  en-  same  terms,  wui 

A*i#»-r««.     11  11  1      not  be  euftnrced: 

forced :  for  Equity  looks  upon  such  leases  as  ob- 
tained by  means  of  an  unfair  advantage  taiken  by 
the  lessee  of  the  distresses  of  the  lessor ;  and  as  an 
evasion  of  the  statutes  against  usury  (r) :  the  par-  for  the  party  so 
ty  borrowing,  under  such  circumstances,  is  not  a  ^i^y 'n^ "free 
free  agent  (s) :  still,  if  it  can  be  shewn,  clearly,  that  ^^^^/^  .^  ^   ^^ 
no  advantage  has  been  taken  by  the  lessee;  and  unconscionable 

11  1  •/>     a  1        1  1  •  .  ,      in  the  leasor  to 

that  It  would  work  a  mamfest  hardship  to  set  aside  seek  to  emde  bis 
the  lease,  or  contract ;  then,  as  the  existence'  of  Equity  win  not 
usury,  in  these  cases,  is  only  inferential  in  the  con-  '^"'^  '*• 
templation  of  a  Court  of  Equity,  such  a  Court 
would  not  rescind  the  transaction  at  the  expense 
of  hardship  and  severity  to  the  lessee,  and  under 
circumstances  which  render  it  unconscionable  in 
the  lessor  to  wish  to  evade  his  contract  {t) :  for,  the 

doctrine 

• 

Br.  25;  Stapilton  v.  Su^piUon,         (r)  Morany  v.  O'Dea,  1  Ba- 

1  Atk.  10;  Stoekley'v.  Stock-  &  Beat.   116;    Corbet  r.  St- 

ley,  1   Ves.  &  Bea.  3»;  Nay-  graoe,  2  Ba.  &  Beat.  101. 
for  V.    Wynch,   1  Sim.  &  Stu.  (i)  Browne  v.  0*De<i^  1  Sch. 

565.  &  Lef.  119;  Drew  v.  Power,  1 

{q)  Leonard  v.  Leonard,  %  Sch.  &  Lef.  193. 
Ba.  8c  Beat.  18)8;  Salkeld  V.         (0  MoUoy  v.  Irmn,  1  Sch. 

Vernon,  1  Eden,  e7\  see,  post,  &  Lef.  did. 


IjB  TRSAHSB  on  PBAUD6* 

doctrine  of  ieoie  amd  ioan  hss,  too  often^  been 
made  tbe  mstrament  of  fraud  and  dishonesty  by 
the  borrowers;   who  come  to  be  relieved,  upon 
that  ground,  against  their  own  acts,  fairly  and  de- 
liberately entered  into  (u). 
A  party  resist-      Though,  in  the  caBC  of  a  reference,  time  be  as 
S^an^a"i^m!^t  ««^       in  Equity  as  at  Law ;  yet,  in  Equity,  a 
^/^*up"a^e^i  P^^  *  *^^*  allowed  to  set  up  al^al  defence  which 
defence  growing  jrrew  out  of  his  own  misconduct:  therefore,  if  a 

out  of  his  owii  , 

miscooduct.       porsou  agpee  to  dell  an  estate  at  a  certam  number 

of  years  purchase,  on  an  annual  v^ue  to  be  fixed 
(by  referees  named  in  the  agreement,)  on  or  before 
a.  certain  day;  but  the  vendor  refuses  permission 
to  the  referees  to  come  upon  the  land,  and  thereby 
preyenfe  the  yalnation  from  being  made  within 
the  prescribed  time;  a  Court  of  Equity  will  order 
him  to  permit  the  valuation  to  be  made ;  aod  de- 
cree a  specific  performance  according  to  the  con-^ 
Wheie  ft  rtAvh  tract  (w).    So,  if  the  parties  have  agreed  that  a 
^Mdt^wit^  valuation  «haU  be  made,  but  have  not  appointed 
to  make  iX^-^  petsons  to  mafcc  it;  the  CJourt  wiU  itself  interfere, 
ty  will  aaceruin  gQ  gg  to  ascertain  the  value,  in  order  to  direct  a 

the  value. 

specific  performance.  But,  where  the  facts  of  Him 
caae  are,  that,  the  vendor  has  agreed  to  sell  at 
such  price  ss  certain  arbitrators,  named,  shdl  sub-^ 
sequently  fix;  no  arbitration  bond  having  been 
executed,  and  it  not  being  certain  that  any  award 
will  ever  foe  made;  a  bill  for  specific  performance 
But  although  ar-  cannot  be  maintained  (a;).    And,  when  an  award 

has 

(tt)  O'Brien  v.   Grkrso%  2     27. 
Ba.  &  BeaC  SSft.  («)  WUks  v.  Davis,  5  Menr. 

(w)  Morse  v.  MereH,  6  Mftd.      509. 
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Jhas  in  &ct  been  made,  but  the  ludirment  of  the  ar-  bitntonhareac- 

,  .       .         ,  T^  •  .       1   •    .  J  tunllyflxedthc 

bitraioTS  has  not  been  given  m  the  time  and  man-  price; 
ner  prescribed  by  the  agreement  (y) ;    or,  from  stni,  if  the  award 
other  circumstances,  the  award  is  invalid ;  a  Court  J^^  Stfahd; 
of  Equity  wiU  not  specificaUy  perform  the  agree-  fxZ ![;»  »«^ 
ment:  imless  there  has  been  acquiescence  under  unless  acquies- 
the  variation  of  circumstances,  by  which  the  award  ^^^ai^,  «re 
is  vitiated,  or  the  agreement  has  been  in  part  per-  *'*^"  • 
formed  («).    If  the  laches,  by  which  the  regular  or  the  regular 

. .  ^  .   •      1  1         1  ^        J.-        execution  of  the 

execntion  of  an  agreement  is  delayed,  rest  entire-  agreement  has 
ly  with  one  of  the  parties;  he  cannot  urge  the  S^hrjln^w^^ 
lapse  of  time,  which  he  has  himself  occasioned,  as  declines  compiet- 

^  '  log  it 

a  ground  for  declining  to  complete  his  cimtract: 
if  the  delay  has  been  prejudicial  to  Him,  he  must 
bear  the  consequences  of  his  own  neglect  (4z). 

The  principle  upon  which  a  bill  wiU  lie  for  spe^    Principle  upon 
cific  performance  of  an  award  is  clear:  the  award  IjJSfic^p^Jw 
supposes  an  agreement  between  the  parties,  and  ^t^j[*^j*'^' 
contains  no  more  than  the  terms  of  that  agree-  ^iu  hold: 
ment,  ascertained  by  a  tlurd  perscm;  such  a  bill,  in 
effect,  Ui0ugh  in  another  shape,  calls  only  for  the 
specific  performance  of  an  agreement  (by.  This  dis*  but  a  mere  agree- 
tinction,  however,  must  be  borne  in  mind,— when  ^oUj^^JSbrc- 
the  terms  of  the  implied  agreement  are  actually  ^' 
ascertained  by  award,  they  will  be  enforced ;  but 
no  Mil  lies  for  specific  performance  of  an  agree* 
ment  to  refer  to  arbitration  (c).    And  where  an  and  proceediog^ 

,.^     ^.        actually  going 

arbitration 

(y)  Coath  v.  Jackwny  6  Ves.  /ip*,  6  Dow,  61;  PrUchard  v. 

34;  Mitne9  v.  Geary,  14  Ve«.  Ovey,  1  Jac.  &  Walk.  403. 

408.  (6)  Woodv.  Griffith,  I  Swanst. 

{z)  Blundell  v.  Srettargh,  17  54-,  Hall  ▼.  Htirdy,  3  V.  Wtob. 

Ves.   241:;    see    Ibe    head    of  189. 

«  Arbitration."  (c)    Street  ▼.  Bigby,  6  Ves. 

(a)  Lard  Kemingtonv,  PkU-  SIS, 
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ibrmrd*  in  an  ttrbilTatioif  (for  the' purpose  of  fixtng /the  priceof  a 
he  I^in^^  :  «nl3geet  of  sate)  is  actually  going  for  ward,  hut  is  not 

eonclufled ;  cirdumstances  of  fraud  may  support  a 

hill . tb  reatraia  proceedings  in  the  arbitration  (d)*    ^ 

In  what  cases   ;.  An  heir  is  entitled  to  insist  upon  the  perform- 

acontractfor'  -  .  i»      .i.  -l  £»  j.  a. 

sale,  orpurehasey  dHce  of  au  agreement  for  the  purchase  ot  an  estate; 
rdeceased^r^,  entered  ittto  by  his  ancestor;  and  may,  also,  claim 
may  be  carried    ^o  havc  the  purchasc  money  paid  out  of  his  ances- 

into  execution,  ■  ^  -^   * 

for  the  benefit  of  tor's  personal  estate.    On  the  other  hand,  when  a 
pl^Moutives!  or  testator  has,  previously  to  his  decease,  contracted 
wetyf ''  "^^^  *^  ^®M  ^^^  estate,  the  sale  may  be  carried  into  ex- 
ecution on  behalf  of  his  personal  representatives, 
and  the  purchase  money  will  be  part  of  his  person- 
al assets.    The  question,  in  each  case,  will  be,-^ 
whether  the  agreement  had  been  ripened  into  a 
contract  binding  upon  both  the  parties  thereto ; 
so  that  the  property  was,  in  the  consideration  of 
Courts  of  Equity,  converted,  before  the  death  of 
the  testator  (^). 
It  may,  under      Lord  Thurlow  oucc  Said,  he  should  be  very  sor- 
bTSiSlSbte  to  ry  to  lay  it  down,  that  a  treaty  entered  into  with 
enforce  perform-  ^^  third  pcrsou,  in  trust  for  a  second  whom  the 

ance  of  au  agree-  * 

ment,  which  the  bargainor  had  declined  to  deal  with,  could,  on  that 
ci^hM  enter's^  grouud,  be  sct  aside(y):  but.  Lord  £ldon  has  ob- 
L^wKhe^  served,  he  could  not  possibly  admit  that  such  an 
^dorhasde-  objection  might  not,  under  some  circumstances, 
with :  he  a  decisive  answer  to  a  bill  for  specific  perform* 

ance : 

(rf)    Mylne    v.   DickensontYcB.    Senr.     220;     Lacon    v. 

Coop.  196.  Mertinst  S  Atk.   1;  Seion  v. 

(e)  Buckmaster  v.  Harrop,  7  Slade,  7  Ves.  274 ;  Bubb*8  case, 

Ves.  344, 1 3  Ves.  472 ;  Broome  2  Freem.  38. 

V.  Manck,  10  Ves.  607;  Rote  (/)  Imham  v.  Child,  1  Br. 

V.  Conynghame,  11  Ves.  555;  95.. 
AUomey'Generat    y.  Day,  1 
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I« 


Viae  (g) :  aBdIkhe  case  of  Pbpham  v.  Syre  (Af)  %3 
leii^pfessAy  in  poist,  where^  upon  this  ground^  Lord 
JBatburat^  C,  ve  v^sed  a  decree  previously  made  hy 
fiir  Thomas  Sewell,  M.  R.     The  ca^,  however, . 
Vfi  PkilUpa  V.  The  Duke  of  Btiekingham  (i)  fmwt 
not ibe  relied  upon;  as  we  learn,  from  the  last  edi- 
tor's note,  the  irepbrt  in  Vernon  is  at  Variance 
wHh.the  Register's  book.    A  fraudulent  misrepre-  and  misrepre- 
sentation of  the  purpose  fqr  which  a  home  wais  ^"rpose'for 
taken,  might  probably  be  a  ground  upon  which  the  ^|JJ  tokeli^may 
lessor  m%ht  resist  a  specific  performance'  of  his  ^'^^J^^auSi^ 
agreement  to  grant  a  lease;  and  until  that  point 
fras  determined,  the  lessee  would  be  restrained  by 
injunctiofn  from  making  alterations,  entirely  chang- 
ing the  nature  of  t^  property  (k), 

A  decree  for  specific  performance  of  an  agree-     Equity  win 
tnent  entered  into  in  fraud  of  the  laws  and  policy  S^mentTn  *" 
of  the  country,  can  never  be  obtainod :  in  such  a  a™d  pdfey  of  *  hS, 
case,  it  is  not  necessary,  that,  the  objection  shoald  country. 
iie  made  by  the  defendant;  the  Court  will  set  it 
•up(/> 

It  behoves  a  purchasot  to  be  careful  under    A  vendee  may 
iRrhat   circumstances   he    takes    possession ;   for,  ^milis  ordinary 
though  the  mclination  of  a  Court  of  Equity  is  al-  5fa ItricSj^i^ 
vnjB  in  favor  of  securing  a  good  title  to  a  ven-  *>*'e5 
dee  (m);  yet,  if  he  will  imprudently  take  posses- 


(g)  Bonnetf  v.  Sadler,  14 
Ves.  ditB. 

(h)  hofftf  813:  see,  alsd, 
Seott  V.  LangstaffCf  cited  in 
liOfft,  798;  Bareb^nev,  Bame9, 
S  ClMu  Ga.  1^1;  (THerUhy  v. 
ff0dge$f  I  S<sh.  &  Lef.  127, 
ISO. 

VOL,  n. 


sion, 

(»)   1  Vern.  227. 

{k)  Bonnet  ▼.  Sadler,  14 
Ves.  529. 

(I)  Evans  v;  Richardson,  8 
Meriv.  470;  Thomson  y.  Thoni- 
son;  T  Ve6.  478. 

(^)  JenMns  v;  fliles,  6  Vett. 
653. 


20 


TREATISE  ON  FRAUDS. 


by  taking 
sion,  and  exercis- 
ing acts  ofowner 
•hip : 


and  thoagti  time 
was,  originally, 
made  of  the  es- 
sence of  a  con< 
tract,  yet,  by  si- 
milar acts,  that 
stipulation  may 
also  be  waved. 


Whatever  par- 
ticular object  a 
vendee  may  have 
had,  yet,  if  the 
contract  itself 
contain  no  re- 
ference to  such 
special  purpose. 


sion  (n),  and  exercise  such  acts  of  ownership  m 
clearly  shew  thathe^  intentionally^  waved  his  right 
of  examining  the  title;  the  Courts  if  satisfied  that 
such  is  the  just  conclusion  from  the  facts  of  the 
case^  is  authorized  in  denying  to  the  purchaser 
that  examination  of  title,  which  is  his  ordinary 
equitable  right;  but  from  which  his  tardy  applica- 
tion, after  previous  acts  of  waver,  has  excluded 
him:  and  a  specific  performancfe  will  be  enforc 
ed  (o). 

And,  though  default  on  the  part  of  the  vendor 
in  not  completing  a  contract  of  sale  within  a  fixed 
time,  may  be  urged  successfully  in  answer  to  a  bill 
for  specific  performance;  where  time  has,  by  the 
terms  of  the  agreement,  been  made  of  the  essence 
of  the  contract  {p) ;  yet,  if  the  vendee,  subsequent- 
ly to  the  time  fixed,  think  fit  to  take  possession,  or 
do  any  other  act  waving  the  stipulation  as  to  time, 
he  cimnot  afterwards  get  rid  of  the  contract  upon 
that  objection  {q).  And  whatever  particular  view 
the  vendee  may  have  had  in  entering  into  the 
agreement,  for  the  sake  of  a  residence,  or  other 
similar  purpose  of  convenience,  which  may  be 
materially  frustrated  by  delay;  yet,  if  there  be  no- 
thing 


(n)  FUidyer  v.  Cocker^  12 
Ves.  27:  see  the  head  of  "  Set- 
tlement and  Conveyance." 

(o)  Burroughs  v.  Oakley^  3 
Swanst.  168:  Fleetwood  v. 
Green^  15  Wea,  594;  Margra" 
vine  of  Anspach  v.  Noel^  1 
Mad.  S 1 6 ;  Bumell  v.  Brown^  1 
Jac.  &  Walk.  173;  Ogikie  v. 
Foljamhe^  3  Meriv*  64. 


( p)  Reynolds  v.  Nelson,  6 
Mad.  26 ;  Hudson  v.  Bartram, 

3  Mad.  447;  Radcliffe  v.  War-^ 
rington,  12  Ves.  332;  Alley  v. 
Deschamps,  13  Ves.  228. . 

{q)  Boehm  v.  Wood^  1  Jac. 
&  Walk.  420;  Levy  r.Lind^,  3 
Meriv.  84;  Wood  ▼•  Bemat^ 
19  Ves.  221;  Warde  v.  J^ery* 

4  Price,  297. 
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'thing  in  the  contract  having  reference  to  such  a  Court  of  Equity 

,  _  -^  _  _       .  ,„  cannot  attend  to 

purpose  as  essential,  a  Court  of  Equity  will  not  it. 
■  act  upon  such  a  suggestion,  tardily  hrought  for- 
ward, after  acts  of  waver,  and  which  the  party  has 
neglected  to  provide  for  hy  his  agreement  (r). 
On  a  bill  for  specific  performance,  in  which  the    When  the  onfy 

•      1  X-        •  1.   xi.        Ai-        1    •    A-ir  1      •ubstantial  qua- 

Single  question  is,  whether  the  plaintiff  can  make  tion,  on  a  bni  for 

a  good  title;  it  is  the  modem  practice  of  the^XwSr 
Court  of  Chancery  to  direct,  on  motion,  a  refer-  ^e^^e^'a  refer- 
ence to  the  Master  to  inquire  into  the  title  (i) :  hut,  cnce  to  the  Mat- 
in one  case,  it  is  reported  to  have  been  said,  that,  ed»  on  moUon; 
a  reference  cannot  be  had,  when  the  defendant  by 
answer  insists,  whether  upon  solid  orjrivolous  rea- 
sons, that,  the  agreement  ought  not  to  be  execut- 
ed(/).    Later  decisions,  however,  seem  to  have 
established,  that,  although  where  other  matter  is 
put  in  issue,  besides  the  question  of  title,  a  refer- 
ence will  not  be  directed  in  the  first  instance;  jet, 
the  Court  will  take  care,  that,  such  other  matter  is 
something  substantiid  (u) :  a  consideration  which 
may,  frequently,  involve  much  difficulty;    and, 
where  this  arises,  it  may  appear  to  the  Court  bet- 
ter to  leave  the  plaintiff  to  the  regular  mode  of 
brin^g  forward  his  case,  instead  of  granting  him 
the  indulgence  of  an  immediate  reference  (w).  The 
obvious  ground  upon  which  a  reference  of  title  can- 
not be  had,  except  in  a  case  where  there  is  no  ques- 
tion 

(k)  SeUm  V.   Slade,  7  Ves.  &  Bea.  S. 

trs ;  Boehm  v.  Wood,  1  Jac.  &  («)  Boehtn  v.  Wood,  1  Jac. 

Walk.  422.  &  Walk.  421;  WUhy  v.  CoHle, 

(s)    Brooke     v.    Clarke^    1  1  Turn.  &  Rusa.  79. 

Swamit.  661.  (w)  Gordon  v.  BaU,  1  Sim.  & 

(t)  Blyth  V.  Elmhirit,  1  Vea.  Stu.  179. 
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tion  but  of  titie^  is^  that^  otherwise  the  absurdity 

might  arise  of  having  the  Master's  report  upon  a 

title,  and  a  subsequent  decision  that  there  is  no 

After  an  order  Subsisting  agreement  (x).   Where  an  order  for  a  re- 

plaintiff  cannot    lerence  has  been  made,  it  would  be  most  mischiev- 

« ^f  l!!^'''"'    ous  if  it  were  not  to  have  all  the  eflfect  of  a  de- 

as  or  course. 

cretal  order,  but,  after  it  has  been  obtained,  the 

plaintiff  could  turn  round,  and  dismiss  his  bill,  as 

The  Court  of  of  course  (y). '  If  it  clearly  appear  to  the  Court, 

makes^^cTorders  t^at,  there  are  objections  to  the  title  not  to  be  re- 

to^uie/m^ie^b^^  moved,  and  that  it  would  be  an  idle  and  unneces- 

conseiit.  sary  expense  to  the  parties  to  direct  a  reference  to 

the  Master ;  the  Court  itself  may  decide  upon  the 
invalidity  of  the  title,  in  the  first  instance  (»)•  It 
is  contrary  to  the  practice  of  the  Court  of  Exche^ 
quer,  to  make  an  interlocutory  order  for  the  refer*- 
ence  of  a  title,  (which  is  denied  to  be  good  by  the 
answer),  until  the  cause  is  brought  to  a  hearing; 
unless  by  consent  (a). 
Where  the  Where  a  reference  has  been  directed,  and  it  ap 
ulrt*l'ti«rir''   P®"s  by  the  Master's  report,  that,  a  good  title  can 

mrde^^^o^  ^th^  '^^  ^®  ^^^^  i  ^^  ^s  capable  of  being  made  good 
in  a  reasonable    in  a  reasonable  time ;  a  specific  performance  may 

time  *  soecific 

performance  may  be  decreed,  although  a  title  was  not  clearly  shewn, 
^^'^    *       and  perhaps  did  not  exist,  when  the  contract  was 
entered  into,  or  when  the  reference,  or  the  re^ 
port,  was  made  (b) :  this  rule,  however,  has  in  ma- 
ny 

{x)  Morgan  V.  Shaw,  ^  Met.  Ves.     7S1,    734;    Jenkins    v. 

140.  Miles f  6   Ves.  654;    Rose  v. 

(y)  Biscoe  v.  Breti^  2  Ves.  &  Calland,  5  Ves.  188. 

Bea.  378;   Balmanno  y,  Lum-  {a)Bofvyerv»Bright,3l?nce^ 

ley,  1  Ves.  &  Bea.  225.  802. 

(2)  Omerod  v.  Hardman,  S  {h)  Birch  v.  Haynes^  %  Her. 
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R^  fnstances  been  productive  of  great  hardships, 
and  Lord  Eldon  has  declared,  that,  he  would  ne- 
ver extend  it  to  any  case  to  which  it  had  not 
previously  been  applied  (c).     And  the  question,  but  the  questiou, 
at  what  time  a  title  could  be  made,  will,  in  every  flij^Srh^* 
case,  be  important,  in  determining  who  ought  to  ™*^^  Y'"  ^ 
bear  the  costs  (rf).     A  vendor,  who  seeks  a  speci*  costs 
fie  performance,  should  come  prepared  with  his 
title ;  he  ought  to  have  it  ready  before  he  carries 
the  estate  to  market.    If  he  will  sell  with  a  con- 
fused title,  he  must,  at  least,  be  at  the  expense  of 
clearing  it(^).     It  would  be  quite  an  untenable     Aveodorwho 
position  for  a  vendor  to  maintain,  that,  because  p,tS[^  but^can*" 
he  found  himself  unable  to  make  a  title  to  all  which  T^..  *"***^  T  ^**'* 

to  the  whole, 

he  had  offered  to  sale,  he  would,  therefore,  convey  ""«»*  convey  all 

1  •  1    ^"L         1  •  _        ,      io  hw  power,  if 

nothmg :  as  a  general,  though  not  universal,  rule,  the  vendee 
the  purchaser  is  entitled  to  all  the  vendor  can  ^  ^^^*®  *^  *^*  '*' 
give,  atid  the  Court  will  arrange  the  equities  be- 
tween the  parties  (^f).    Upon  this  principle,  when     But  a  Court 
a  plaintiff  in  a  suit  for  specific  performance  obtains  ^^""to^'^ve^* 
a  reference  of  title,  upon  an  undertaking  to  do  all  **^«  other  to  take, 

•  o   1  1  •  ®"  indemnity. 

such  acts  m  execution  of  the  contract,  on  his  part, 
as  tiie  Court  should  think  right;  an  inquiry  as  to 
a  proper  compensation  for  deficiencies,  may  be  or- 
dered ;  but  not  as  to  indemnity :  for  that  would  be, 

not 

44p6  ;   fVynn  v.  Morgan,  7  Ves.  (e)  Wilson  t,  Alien^  1  Jac.  & 

205 ;   Coffin  v.  Cooper,  14  V«.  Walk;  62S ;  Harford  v.  PurrU 

205.  er,  1  Mad.  19S. 

(c)  Lechmere  y.  Brasier,  2  (/)  Western  v.  Mussel,  3 
Jftc.  &  Walk.  289.  Ves.   &  Bea.    192;    Wood  v. 

(d)  Seion  v.  Slade,  7  Ves.  Griffith,  1  Swanst.  54;  Mort- 
279 ;  Gibson  V.  Clarke,  2  V«8.  lock  v.  Buller,  10  Ves*  316 :  see 
9c  Bea.  108 ;  Daly  v.  Osborne,  pdst,  p.  29. 

1  Mem.  S8$. 
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not  to  inquire  wliether  a  good  title  can  be  macfe/r 
Whether  ail     but,  to  piovide  affainst  a  bad  oneCff\    Whether 

estate  be  tithe  ,/         ,,      ^.^,      r>         r.  i^         x 

/ree,  is  not  a       ^n  estate^  sold  as  tithe  free^  be^  or  be  not^  exoner- 
question  of  title.  ^^^  f^^^  ^^^^^^  j^  ^^^  properly  a  question  of  ti- 

tie ;  and  therefore  a  reference  on  that  point  will 

not  be  made^  unless  by  consent  (h). 
Rule  as  to  costs     The  single  fact  that  the  title  in  a  suit  turns  out 
performance  is    to  be  bad,  raises  only  9l  prima  facte  case  for  costs; 
^^ "    '  which  circumstances  may  outweigh  (f ) :  but,  where 

a  specific  performance  is  denied  in  consequence  of 

any  unfairness  on  the  part  of  the  plaintiff,  costs 

seem  to  follow,  as  of  course  (A). 
A  vendee  may  A  decree  may  be  obtained  by  a  vendee  to  have  a 
chase  conduct  purchasc  coutract  delivered  up,  on  the  ground  of 
SS^^^^^^  the  defective  title  of  the  vendor:  but,  the  vendee 
defertive  j^  he  ^^^^^^  ^^^^  hB,\e  an  inquiry  before  the  Master,  as 
may  have  ^us-     to  the  injury  he  has  sustained  by  the  non-execu- 

tained  is  proper-    ,  «,  t  •      •         ^i  ^i  i-,-» 

]y  the  subject  of  tiou  of  the  contract ;  this  IS  rather  the  subject  of 
damag^^^"^       an  actiou  for  damages (/);  though  there  maybe 

possible  cases  in  which  this  remedy  may  be  had  in 
Equity ;  but  they  are  cases  of  exception ;  the  ge- 
neral rule  is,  now,  settled  to  the  contrary  (m). 
Mere,  and  ex-      In  determining  upon  questions  of  title,  mere 
tiw  are  SSTre*.''  possibilities,  it  has  been  said,  are  not  to  be  regard- 
garded,  in  deter- g  J  •   the  Court,  which  is  Called  UDOU  to  decide, 

mming  questions  ^  '  r  ' 

of  title:  must 

(jg)  Balmanno  v.  LumUy^  1  {%)  Edimardvr. Harvey^  Coop. 

Ves.   &  Bea.  %%5\    Paton  v.  41. 

Rogers,  Und.  p.  358 ;  Halsey  (k)  Davis  v.  Symonds,  1  Cox, 

V.    Grant,    13  Ves.    79:  see,  ^408. 

however,  Wood  v.  Bemal,  19  (J)  Gmllimy.Stane,\4eVeB. 

Ves.  221.  129 ;  Blore  v.  SutUm,  3  Meriv. 

(h)  Wallinger  y.  Hilben,  1  248. 

Meriv.  105,  and  in  the  appen-  (m)  Todd  v.  Gee,  17  Vet. 

dix  thereto,  p.  728.                   ^  279. 
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sust  goven  itself  by  a  moral  certainty ;  for^  it  is 
impossible,  in  the  nature  of  things,  that,  there 
should  be  a  mathematical  certainty  of  a  good  ti- 
tle («).    Therefore,  when  from  length  of  time  it  when  it  u  impot- 
has  become  impossible  to  discover  in  whom  thele-  in  whom  a  \e^\ 
gal  estate  (if  it  be  indeed  outstanding)  is  actually  d^^{!^^^!^' 
vested ;  a  reconveyance  may,  when  there  is  not  i.^^^^'J^J^^'  ' 
enough  to  repel  the  presumption,  be  presumed ;  ™y  ^  prewm- 
otherwise^  numerous  titles  must  for  ever  remain  it  not  enough  to 
imperfect,  and  in  many  respects  unavailable  (o).  wmpiion:^'^ 
But,  although  a  purchaser  may  not  be  able  to  resist 
a  specific  performance  by  shewing  a  bare  possibi- 
lity that  the  title  may  be  disturbed  (p);   yet,  but,  wherever  a 
wherever  a  considerable,  a  rational,  doubt  exists,  «iIS*the*Court 
(notwithstanding  the  better  opinion,  in  the  judg-  ^  puri*ile7T* 
ment  of  the  Court,  is,  that  a  good  title  can  be  take  the  title, 
made^)  a  Court  of  Equity  will  not  compel  a  pur- 
chaser to  take  the  title ;  but  will  leave  the  parties 
to  such  remedies  as  they  may  have  at  Law(^). 
The  practice  seems  settled  (r),  though  Lord  Eldon 
has  assigned  strong  reasons  for  doubting  whether 
the  old  rule,  according  to  which  the  Court  pro- 
nounced 


(«)  HUlary  Y.  Waller,  1« 
Ves.  252,  266;  Lyddal  v. 
Weston,  2  Atk.  19;  Sperling 
y.  Trevor,  7  Ves.  498 ;  Kings- 
ley  V.  Yovsng,  17  Ves.  473,  and 
Anonym,  case  there  cited,  in 
note  to  p.  471;  Lard  Bray- 
broke  V.  Inskip,  8  Ves.  427, 
482. 

(o)  Hillary  y.  Waller,  ubi 
supra;  White  v,  Foljambe,  11. 
Ves.  350,851. 


(p)  S,  C;  Dyke  v.  Sylvester^ 
12  Ves.  127;  Biscoe  v.  Per- 
kins,  1  Ves.  &  Bea.  493.  See 
posU 

(g)  Stapylton  v.  Scott,  16' 
Ves.  274 ;  Lord  Bray  broke  v, 
Inskip,  8  Ves.  428;  Jervoisey. 
Duke  of  Northumberland,  1 
Jac.  &  Walk.  576;  Roake  v. 
Kidd,  5  Ves.  647. 

(r)  Slopery.  Fuh,  2  Ves.  & 
Bea.  149. 
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nounced  the  title  to  be*  either  good».  or  bad,  wa* 

not  better  calculated  to  check  frmid,  than  the  habit 

of  letting  off  a  purchaser,  on  the  ground  thab  the 

The  Court  of  title  is  not  without  difficulties  (s).    Lord  Thur- 

not  warrant  the  Io^9  Oil  one  occasiou,  observod,  that>  it  would  be 

S^undtfifs'*    ^  extraordinary  proceeding  for  a  Court  of  Equity 

direction.  ^  compel  A  party  to  take  an  estate,  which  it'Coiild 

not  warrant  to  him(/):  but  it  is  not  to  be  infemred^ 
that,  because  an  estate  has  been  sold  under  the  di- 
rections of  the  Court  of  Chancery,  which  has  em«- 
ployed  its  officer  to  investigate  the  title,  that, 
therefore,  the  Court  warrants  that  title  (u) :  Lord 
Thurlow  could  not  have  intended  to^  speak  of 
''  warranty  **  in  its  absolute  sense. 
A  lessee  may.      It  should  seem,  that,  part  performance  by  a 
ance  and  expen-  lossoe,  of  an  agreement  for  a  lease,  may  entitle 
himleifto^xecu-  him  to  a  specific  execution  of  the  contract;  not 
ment^^fora*  «M^  ^^  *®  against  the  lessor,  and  his  issue  claiming. 
even  as  against  a  performam  doui;  but  even  as  against  a  remainder* 

remainder  man  ,,.  ,  ,, 

vho  has  lain  by:  man  who  clamis  by  purchase;  when  he  was  pnvy 

to  the  transaction,  and  has  lain  by  and  suffered  the 
lessee  to  rebuild,  or  incur  other  es{)enditure ;  and 
does  not,  by  his  answer,  deny  that  he  had  notice 
of  it  (it).  Clearly,  if  such  agreement  were  in  writ- 
ing, and  purporting  to  be  in  execution  of  a  power, 
it  would,  if  explicit,  and  in  conformity  to  the  pow* 
er,  be  as  binding  on  the  remainder-man  as  a  formal 

the  quMtion  wiu  lease  (x):  But,  to  go  further,  and  say  that  a  man 

De(  wnetner  nc  . 

had  notice  of  the  shall 
transaction. 

(s)  Vancouver  v.  BUss^  1 1          (n)  Stiles  v.  Cowper,  3  Atk* 

Ves.  465.  693. 

(0  Heath  v.  Heath,  1  Br.  148.  (x)  Shannon  v.  Braditreet,  1 

(u)  Toulmm  v.  Steere,  S  Mer.  Sch.  &  Lef.  62 ;  Lome  v.  Swiftf 

223.  2  Ball  &  Beat.  5$5. 
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riiall  be  bound — not  by  kir  own'  parol  ^gMement, 
but — by  the  uncommunicated  and  uoftnown^  piurol 
i^eement  of  another  person^  would  be  to  break  in 
upon  the  statute  of  firaud&>  without  the  existence 
of  any  of  the  pretexts  on  which  it  has  been,  al^ 
ready 5  too  much  infringed  (y). 

it  was  the  observation  of  Lord  Tburh>w,  that.    The  motiTet 
the  jurisdiction  of  »  Conrt  of  Equity  to  oompel  a  ducdi  Courts  or 
spediflc  perfbrmance  with  compensation  fordefi-  ^"J^lfic"^; 
ciendes,  must  have  been  founded  on  the  no-  «>"«»«>««  w»th 

compensatiOD  for 

tion  of  its  beulg  against  conscience  to  take  ad^aii-  defideDciet; 
tage  of  small  circumstancea^  of  vuriation  in  tiiie- 
Itring  contracted  for;   and,  that,  the  principle',  hn^e  MmctimM 
being  once  established,  was  gradually  enlarged,  as  to  do  tuj 


till  a  specific  performance  in  Equity  became,  at 

length,  a  performance  of  any  thing  rather  than  the 

real  contmct  (z).    And,  though  the  same  very  able    An  estAte  boM 

JhMge  is  represented  (according  to  one  report  («r),)  bin  wWch't^iTu 

to  have  decided  inconsistently  with  his  own  sense  S* Vccr^in^i^ 

of  iustice  in  Lord  Stanhopes  case;  where  the  ob-  "®y  payment, 

.  «   -  ,  may  present  a  fiiir 

ject  of  the  purchaser  was  to  get  an  estate  that  was  case  for  the  ap. 
tithe  free,  but  he  is  said  to  have  been  compelled  docfrine  of  com- 
to  take  it  subject  to  tithe :  yet  it  will  appear,  by  ^''^'^' 
reference  to  a  fuller  report  (&),  that  tibe  estate  was 
not  subject  to  tithe  in  kind;  but  only  to  a  small 
mcmey  payment  in  lieu  of  tithes : — a  very  different 
case,  which  fairly  came  within  the  principle  of 

compensation; 

(y)  Blare  v.  StUUm^  $  Mer.  (a)  Drew  v.  Hanstm^  6  Ves. 

£47.     See  post  678. 

(2)  Poole  ▼.  ShergoU,  1  Cox,  (h)  HowUmd  v.  Norne^  1 

5374;    Stewart  ▼.  AlUeUm,   1  Cox,  60. 
Meriv.  02. 
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compensation;  and  fully  vindicates  Lord  Tbm*- 
low's  consistency. 

Lord  Eldon,  after  citing  the  leading  cases  in 
which,  under  the  notion  of  specific  performance^ 
contracts  substantially  different  from  those  enter- 
ed into  had  been  enforced ;  not  only  pointed  out 
the  abuse,  but,  in  the  case  then  before  him(c), 
and  subsequently  in  Ker  v.  Cloberry  (d ) ,  applied 
but  if  it  be  actu-  the  remedy ;  deciding  that  the  purchaser  of  an  es- 
tithe^ln'kind,      tatc  Stated  to  be  tithe  free,  or  subject  only  to  a 
anSSn^f  be""'  f^dus,  cBiiuot  be  Compelled  to  take  it,  if  subject  to 

SSrr'ifthe  *^*^^-  ^*  *^  *™®'  *^**'  ^^^  Lordship,  in  a  later 
particulars  of  sale  casc  (e\  whcrc  the  particular  of  sale  stated  that  about, 

state,  that,  about    ,.,,  ai  ^  ii 

a  certain  number  thirty- three  acrcs,  of  the  estate  to  be  ?oid,  were 
frcerthe  ^pur-  ^  ^ithc  free ;  held  that  the  same  principle  did  not  ap- 

cie^notice*to*  P^^'  •^^*'  *^®  cascs  are  clearly  distinguishable; 
put  him  on  in-    for,  in  the  latter  the  purchaser  had  sufficient  no- 

quiry,  which  if       .  ,    *     , 

he  neglect,  com-  ticc  to  put  him  ou  inquiry,  as  to  the  precise  state. 
!^u"cia?mT  ^  ^  of  the  case ;  and  if  he  neglected  this,  all  he  could 
And  where  an  fairly  claim  was  compensation  {/ ).  Had  the  par- 
X  LISg  *^^"^"  ^f  sal^  described  the  estate  only  as,  ''  con- 
a  ceruin  number  taiuiug  bv  estimation  a  certain  number  of  acres> 

of  acres,  by  esti-  o     y 

mation,  be  the  be  the  Same  more  or  less  f  the  purchaser  would 
uo  abatement  '  not  cveu  havc  been  entitled  to  any  abatement  for. 
for"  ^fic£n"j1n  ^^^  deficiency  in  quantity  (g).    And  evidence  of 

any. 

(c)  Drew  v.  Hansatif  ubi  mi-  Swanst.  223:  and8eetn/r^p.31. 

priL  (/)  HiU  V.  Buckley,  1 7  Vea. 

(i)  Decided,   26th    March,  401;    FenUm  v.    Bronme,   I4t 

1814 ;     stated    in     Sugden's  Yes.  149. 

".Law  of  Vendors;"  p.  233,  (g)  Anonym,  t  Freem.  107; 

(3rd  edit.)  Ttvyfard  v.    Warcvpt   2  Cha. 

^e)  Bimki  v.  Lord  Rokehy^  2  Rep.  107. 


quantity. 
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9By  .verbal  declarations  by  the  auctioneer  coold   EfliBctoffertwi 
only  be  received  for  the  purpose  of  getting  rid  of  an  auctumwr/ 
the  contract  altogether;  those  declarations  might, 
perhaps,  be  of  a  nature  which  would  make  it  im- 
possible to  compel  the  purchaser  to  take  the  land 
without  an  abatement ;  but  would  not  entitle  him 
to  call  upon  the  Court  to  execute  in  his  favor  a 
written  agreement^  with  a  variation  introduced  by 
parol  testimony  (A).    Lord  Kenyon's  authority  is    The  old  cam, 
to  be  added,  as  decidedly  against  the  old  cases,  in  were  ^^mi^xm 
which  parties  have  been  compelled  to  go  on  with  pu^J^Mw^'qu^ie 
purchases  quite  contrary  to  the  intention  of  their  ?^^^  *i**J«. 

*   ,    ^  ^  -^  lutentioD  of  their 

original  agreement:  his  Lordship  strongly  observ-  original  agree- 
ed  (0,  that,  the  case  before  Sir  Thomas  Sewell,  where  ruled: 
a  wharf,  to  which  no  title  could  be  made,  was  the 
principal  object  of  the  agreement,  but  the  buyer 
was  forced  to  complete  his  purchase  without  get- 
ting the  wharf;  was  ''  a  determination  contrary  to 
all  reason  and  justice."'  Lord  Erskine  too,  advert- 
ing to  the  same  cases,  distinctly  said,  he  never 
would  exercise  such  a  jurisdiction  (k).  This  class 
of  cases,  therefore,  may  safely  be  considered  as 
overruled. 

However,  if  a  purchaser  choose  to  take  an  es-    Howerer,  if  a 
tate,  which  he  has  contracted  for  as  being  tithe  to  uk^n^eaute 
free;  he  cannot  compel  the  vendor  to  buy,  and  ^j^^jl^  ^.^ 
convey  over  to  him,  the  tithes,  if  there  be  a  posi-  *««♦€<*  .ft"*  »• 

/  ^      .     benig  tithe  free, 

tive  title  to  them  in  pernancy ;  all  he  can  have  is  compensation  is 

-  .   -     ,^   .  •      J      all  he  can  iiisisi 

compensation:  which,  if,  m  some  cases,  an  made-  on. 

quate 

(h)  fVmch  T.  Wmchetter,  1  274. 

Ves.  &  Bea.  376,  380.     See  (k)  HalteyY.  Grant,  IZVe^. 

foa.  78.                                     ^ 

(t)  Poole  ▼.  Shergold,  I  Cos, 
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qnate  rdief>  will,  at  leasts  s&save  VSm  against  grostf 

fraud  (/). 
A  clause,  saving      A  claase,  pTO^dtiig  that  an  error  in  thedescrip- 

ti'^'lrui  o^"^  ti<m  of  premises  shall  not  vitiate  the  sale;  but 
SSIrc«nrS«t  that  an  allowance  «haU  be  made  for  it,  wiU  be  |un- 
unintcntioDai  er-  jersti^od,  oveii  atoomtnon  Law  (m),  as  meant  only 

row:  '  ^    ^  ^ 

to  guard  agadnst  unintentional  ent>rsi  not   as  a 

ground  for  compelling  the  purchaser  to  completef 

liie  contract,  if  he  has  been  designedly  misled. 

and,  ma  only      And  uot  ouly  Where  there  is  fraud>  but  where  there 

Si'm^ut  iB  any  fundamental  mistake,  in  the  particular  of 

in  the  particulars  ^g^  estate,  the  pUKhaseT  will  be  entitled  to  relief: 

ofsale,  vitiate  it.  '  *^ 

A  purchaser  is  for  the  sake  of  certainty  in  traiisactions,  a  Court 
SrcSi^r**^  of  Equity  wiltcarry  the  maxim  of  caveat  emptor 
but,  may  resist  to  a  great  extent(;f);  but  not  to  the  extent  of  say- 
rhtHhrv^Ldor  ing,  that,  it  shaU  apply  where  there  is  a  positive 
teriarreJr^X  representation  made  by  the  vendor,  essentially  ma^ 
tioD,  which  is  in-  tertal  to  the  subject  in  question,  but  which  at  the 

same  time  is  false  in  fact  (o);  although  the  vendor 
may  have  believed  the  statement  to  have  been 
correct,  yet  if  the  error  be  discovered  whilst  thd 
contract  remains  executory,  the  vendee  may,  ai^ 
we  have  seen,  resist  a  specific  performance  (p). 
Adef«ctinthe  So^  if  an  estftte  of  many  hundftd  acres  becon- 
I!^  of  a  large    tractcd  fot;  and  it  subsequently  appear  that  no 

title 

(t)   ToSd  V.   Oee,   17  Ves.  Ves.  509:   but  see  EUardr. 

2S0.  Lwd  Landaff,  1  Ball  &  Beat. 

(w)  Duke    of   Norfolk    v.  249. 

Worthy^  1  Campb.  340 ;  afor^  (o)  Lowndes  v.  Lane,  2  Cox, 

tiori,  Equity  will  hold  the  same  363 ;    Fenton    v.  Browne^   14 

doctrine;  Winch  v.  Winchester^  Ves.  149. 

1   Ves*  &  Bea*  877;  HiU  v.  (p)HiggiMonyr.  €kmesr,\6 

Buckley,  17  Ves.  ^01.  Ves.  524;  WaU  ▼.  Stubbs,  I 

(n)   Oldfield    v.    Round,   5  Mud.  61.    See,  wife,  p.  9. 
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4iit)e  can  be  made  to  a  small  part  cxf  tbe  ptopertgr;  cdate,  may  often 
this,  if  not  essential  to  the  full  enjoyment  of  the  of  oompeimtfon; 
rwiainder,  may,  perhaps,  be  a  fair  subject  of  com- 
pensation ;  but  if  the  portion  to  which  no  good  bat,  io  lome 
title  can  be  given  be  situated  near  the  mansion-  ^^^'or^^ 


house,  it  is  obvious  that  nuisances  might  be  erect-  f^,^^^  '^* 
ed  upon  it,  which  would  most  materially  depreciate 
the  estate  offered  for  sale;  and,  under  such  cir- 
cumstances, a  specific  performance  could  not  be 
^iforced  (q).    But,  though,  where  the  printed  par- 
ticulars of  an  auction  sale  are  calculated  grossly  to 
deceive,  the  vendor  can  neither  enforce  specific 
performance,  nor  retain  the  deposit  (r) :  still,  wfaea     The  rendce 
the  representation  contained  in  the  particulars  ^, where there^ 
was  such  as  ought  reasonably  to  have  pntthepur**  SJ^f^oriuto 
chaser  on  his  guard,  and  have  directed  him  to  a  ^^\^  pu>  him  up. 

OD  iQquiry. 

Knowledge  of  the  real  state  of  the  case  through  the 
medium  of  obvious  inquiry;  there,  a  specific  per^ 
formance  may,  as  we  have  seen  belbre,  be  enforce 
ed  (s).  And,  in  no  case,  has  a  purchaser  a  right  to 
say,  he  will  put  an  end  to  the  agreement,  forfeiti&g 
the  deposit  (/)• 

It  is  settled,  that,  quit  rents  are  subjects  of  com?-    Both  quUcenti, 
pensation;  probably,  because  they  may  be  regard-  ^e^e^dbMgX 
ed  as  incidents  of  tenure :  and  though  rent  charges  2J^!JI^2„^ 
are  not  incidents  of  tenure,  but  must  have  be^ 
created  by  the  voluntary  acts  of  a  vendor,  or  those 

under 

(q)  Knatchbull  v.  Grueher^  1  (s)   Trawer  v«  Newcome^  3 

Mad.  167;  S,  C.  confirmed  on  Meriv.  704.  See,  anfo,  p.  S8. 

appeal,  3  Meriv.  145.  (0  Crutchley  v.  Jemtngham^ 

(r)  SUwart  ▼.   AUUUm^   1  ft  Meriv.  506, 
riv,  26. 
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under  whom  he  claims ;  yet  it  does  not  seem  to 
have  been  the  habit  of  Courts  of  Equity  to  pro- 
ceed upon  this  distinction;  but  to  compel  a  pur- 
chaser to  complete  his  contract,  when  the  rent 
but,  where  the    charge  is  smaU  («).     But,  if  the  rent  charge  fairly 
portwu  of  Trent  affecting  the  property  which  is  the  subject  of  con- 
^rof  aTciuire  *^*^**  ^  ^^^^  (uudcr  Ordinary  circumstances)  a 
estate ;  the  ven-  portion  of  a  rent  charge,  issuing  out  of  an  entire 

dee  will  not  be     ^  ^      ^.  ^      ,  . 

coiiii)eiied  to  ac-  estate,  of  which  the  premises  on  sale  are  part ; 
tSi ;*orcom^ete  — ^  ^^^  owncr  of  the  rent  charge,  if  the  rest 
the  contract;      ^f  ^j^^  estatc  becomc  valucless,  and  afford  no 

distress ;  or  even  if  he  have  no  better  reason  than 
mere  caprice ;  may  lawfully  levy  the  whole  rent 
charge  upon  the  premises  which  are  the  subject 
of  contract;  and  the  purchaser  might  be  driven  to 
his,  uncertain,  remiedy  by  an  action  for  contribu- 
tion : — a  Court  of  Equity  would  not,  under  such 
circumstances^  decree  a  specific  performance ;  un* 
less  the  vendor  could  procure  an  apportionment  of 
QDieasthe  vendor  the  rent  charge  to  be  executed  by  the  party  entitled 
Srtjuu^po*     thereto  (tr).    And  in  cases  where  the  parties  enti-^ 
renT^iwrjI^^^    tied  to  the  rent  charge  are,  from  their  character  and 
And  where  this  situation,  incapable  of  acceding  to  an  apportion- 
**  'difc^^rfornS  "^®^*>  ®^  exoneration, — ^as  in  the  case  of  persons 
ance  cannot  be    claiminffiteTtf  ecclesup, — ^it  should  seem,  that,  no  spe* 

had,  if  the  nature  ^"^  '  ^         r 

of  the  charge  cific  performance  would  be  decreed,  if  this  fact  was 
but iCat^Uie time  couccaled  at  the  time  of  the  contract:  but,  if  the 
ietTformS^'^a  vcudor,  at  the  time  of  sale,  inform  the  bidders  for 

part 

« 

(tt)  EsdaiU  v.  Stevenson,  1      Grant,  13  Yes.  80. 
Sim.  &Stu.  1124;  Homibkmy.         (fv)  Barnwell  v.    Harris,  1 
Shirley,  1 S  Ves.  88 ;  Halsey  v.     Taunt.  43 1 . 
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part  of  the  estate^  that,  there  is  a  charge  over  the  charge  ovenid- 

-     _         ._  .  •■        .■■     .  ing  the  whole «- 

whole;    but  an  arrangement  is  made,  that,  as  tate,  and  that  a 
amongst  the  tenants  of  the  several  parts  of  the  es-  to  ludemnify  "the 
tate,  a  particular  part  shall  indemnify  all  the  rest  '®"*' 
from  the  rent  charge ;  a  purchaser  of  part,  with  a  bidder,  for 
this  clear  knowledge  of  the  circumstances,  cannot  not^^D8^t  ou  way 
insist  on  any  better  exoneration;  though  the  in-  ^^liT^'^"*^ 
demnity  agreed  upon  may  appear  open  to  possible 
objections  (a?) :   But,  these  the  purchaser  should 
have  considered  before  he  entered  into  his  con- 
tract ;  and  not  use  them  as  a  fraudulent  means  of 
evading  his  bargain,  if,  from  an  alteration  in  the 
times,  it  prove  less  beneficial  than  he  had  expect- 
ed (y). 

If  the  vendor  of  part  of  a  leasehold  estate,  held     Performanccof 
imder  one  eatire  lease,  represent  the  rent  of  the  pu^h^  of*a 
part  offered  for  sale  to  be  an  apportioned  rent;  ^^^^*^^^^ 
but  it  appears  that  such  apportionment  was  not  p»^««n?«*  «*  *"  ^ 

**  ^^  apportioned  rent* 

regularly  made,  and  that  the  lessee  was  not  party  not  enforced,  if' 
iLe^ ;  specific  performance  will  not  be  decLd  i  ST^fSTf  «■ 
as  the  vendee  would  not  have  the  same  remedies  ^  *'  ^  °"*  ^' 
against  the  lessee,  by  the  conveyance  of  the  ven- 
dor alone,  as  he  would  have  had  if  the  rent  had 
been  r^ularly  apportioned:  he  would  not,  there- 
fore, have  what  he  contracted  for  («).     So,  if  a     so,  a  contract 
person  contract  to  grant  a  secure  lease  of  a  house,  o7a*ho^  miylb^ 
which,  afterwards,  appears  to  be  one  of  several  enounced,  if  the 

**  ^  ^      house  prove  to  be 

held  under  a  common  lease,  in  which  is  a  proviso  one  of  several 
for  reentry  upon  non-performance  of  any  of  the  comimni  lease, 

conditions 

(x)  Casamajor  v.  Strode,  %  («)  BlUs  v.  CoUms,  4  Mad. 

SwiDBt.  358,  3551  tS5 :  and  S.   C.  sent  for  the 

(y)    WaUer  v.  Mttunde,   1  opinion  of  the  Court  of  K.  B. 

Jac.  &  Walk.  18S,  138.  S  Barn.  &  Aid.  884. 
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coiita4nHigii«c-  conditions  ooEttamed  tbereiii;  it  is  obvious,  thoil, 
rMDtryT^*'^      the  peirfoimance  of  Use  coivenants  by  ^he  lessee 

alone  cannot  protect  bis  ^possession;  and  a  speci* 
fie  perfo(Fmance  of  the  comfcract  will  not  be  de- 
creed (a). 
Equity  wiiinot     A  supposed  defect  of  title  may  iuFolve  an  un- 
^u^  to  accept,  certain  degree  of  risk,  which  it  wonM  be  imprad- 

giyVa^n  fiSemni.  **^^^1^  ^  make  the  subject  of  Compensation :  in 
ty  against  an  un-  g^^j^  ^  ^^j^g  jj^g  Court  can  neither  comjpel  the  puiv 

oertain  risk.  '  ^         ^     * 

chaser  to  take^  nor  the  vendor  to  give,  an  indem- 
nity (b) :  hut,  if  both  parties  be  willing  that  the 
contract  should  prooeed  on  those  terras^  a  decree 
for  performance^  with  an  indemnity  to  be  settled 
by  the  Master^  may  be  obtained  (c). 

There  are  many  cases  in  which  a  Court  of  Equi- 
ty will  not  interfere  in  fevor  of  a  plaintiff,  except 
« 

upon  terms,  which  could  not  be  directly  enforced 

A  person  w1k>  against  a  defendant.    Thus,  it  seems,  that  the 

riwrefb^nft"*"*  owner  of  real  property  does  not,  by  contracting  to 

to  tiUet'***^''^''  grant  a  lease,  become  bound  to  shew  a  title  to  the 

estate  out  of  which  it  is  to  be  granted,  if  a  specific 
bathe  cannot     performance  be  sought  agtdnst  him:   but  if  he 

himself  enforce     r  •         ii»         \       ±^         i*  ^  i»xi- 

performance,      faimsdf  scdcs  to  onforcc  performance  of  the  con- 

tiKe^s'L^^^^^   *««^*'  ^^  ™"s*  ^  prepared  to  shew,  that,  he  is  able 
give,  what  he     to  ffivc,  what  he  wouM  compel  the  other  party  to 

would  compel  ^  m:  r       j 

the  other  purty    take :  and  if  he  be  unable,  or  think  it  inexpedient, 

to  disclose  the  particulars  of  his  title  to  the  pro- 
perty proposed  to  be  leased,  he  cannot  compel  the 
acceptance  of  a  lease,  simply  upon  the  usual  per- 
sonal 

(a)  Fddu  T.  Hooker^  3  Mad.  (c)  HaUey  v.  Ormit,  1  $  Ves. 

194.  79;  Homiblow  v.  Shirley,   13 

(h)  Balnumno  v.LwmUy,!  Ves.  S3;  Milligan  v.   Cooke, 

Ves.&Bea.Si5:  aee^/tuUe^^a.  16  Ves.  IS. 
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sonal  covenants  for  secure  enjo3rment :  unless  the 
contract  has  been  entered  into  with  a  clear  under- 
standing on  the  part  of  the  intended  lessee^  that 
the  title  was  not  to  be  disclosed  (d). 

Notwithstanding  an  intimation  thrown  out  by     Assignees  un- 
Lord  Rosslyn  {e)  to  the  contrary,  (an  intimation  ©^6*  Xupirare 
not  necessary  to  the  decision  of  the  case  before  his  ^"^^^h^^^*"!)^^ 
Lordship  (  / ),)  it  is  now  well  settled,  that,  assis;-  ^^^  ^  ?*^®^  *" 

^^•^     ^  '  '  ©    unexceptionable 

nees  m  bankruptcy,  if  they  advertise  a  sale  in  the  title  to  any  pro- 

IV  -i  ,        i_  perty  they  offer 

common  way,  are  as  much  bound  to  shew  an  un-  for  sale; 
exceptionable  title  as  any  other  vendors  (g) :  they  unless  they  spe- 
may,  no  doubt^  specially  contract,  that,  they  shall  only  V  a»nvey 
be  only  bound  to  convey  such  estate  as  the  bank-  Jj|e*bLn*kruV* 
rupt  had;  or  the  laches  of  the  vendee  may  have  had: 
the  effect  of  precluding  him  from  the  assertion  of 
those  claims  which  ^je  might  successfully  have 
maintained,  had  he  brought  them  forward  in  due 
time  (k).  ^ 

•The  same  principles  hold,  generally,  in  the  case  so,  generally, 
of  a  lessee  who  contracts  to  sell  the  leasehold  in-  cj^^ts'^to  sell 
terest;  he  must  be  prepared  to  shew  a  ffood  title  ^^^  leasehold  in- 

*      ^  ^  teresty  must  shew 

in  the  lessor  (f).     It  is  to  be  observed,  however,  a  good  title  in  the 
that,  Sir  Thomas  Plumer,  when  Vice  Chancellor,  But,  a  distinction 
overruled  an  objection  on  the  ground  of  non-pro-  Se  S  7f '" 
duction  of  a  lessor's  title,  in  the  case  of  a  sale  of  a  ^^*»^'»  '®«»«- 
bishop's  lease,  though  there  was  no  condition  in 

the 

{d)Ftldesv.Hooker,2Menv.  jambe,  11  Yes.  S43,  845;  Z)e- 

4«9;    Ogilvie  v.  Foljamhe^  3  t>erell  v.  Lord  Bolton,  18  Ves. 

Meriv.  64.  512. 

(e)  Pope  V.  Simpson,  5  Ves.  (h)  Spurrier  v.  Handcock,  4 

X46.  Ves.  674. 

(/)  M'Donald  v.  Hanson,  (i)  Purvis  v.  Rayer,  9  Price, 

12  Ves.  278.  518;  DevereU  v.  Lord  Bohon, 

(^)  S.  C.  Ogihie  v.  Fol-  18  Ves.  508. 

V0L.  II.  E 
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the  particular  of  sale,  that  the  vendor  of  the  lease 

should  not  be  bound  to  produce  the  title  of  the 

ground  landlord.    His  Honor  was  of  opinion,  that, 

this  was  a  distinct  question  from  that  which  arises 

upon  ordinary  leases;  the  statute  (Jt)  prescribing 

the  mode  of  granting;  and  the  presumption,  aris- 

ing  from  the  use  of  the  bishop's  seal,  being  equivar 

lent  to  that  which  is  founded  on  admission,  in  the 

case  of  a  copyhold  (J). 

If  a  perron  pos-      If  a  persou,  posscsscd  ouly  of  a  long  term  in  an 

long  term,  con-  estate,  coutract  to  sell  the  fee ;  he  cannot  compel 

fec^  he^cminot  ^  t^^  purchaser  to  take,  but  the  purchaser  may  qom- 

chaMViou^k'e'^     P^^  ^™  *^  couvcy,  the  term;  and  the  equities  be- 

though  the  pur  twcou  the  parties  will  be  arranered  by  the  Court 

chaser  may  com-  ,  *■  • 

pel  him  to  con-  in  which  the  suit  is  brought.    The  vendor  will  not 

be  allowed  to  take  advantage,  of  his  own  misrepre- 
sentation, and  gay,  that,  he  will  give  nothing,  be- 
cause he  is  unable  to  give  all  that  he  contracted 
to  give  (m). 
An  innocent       An  inuoccut  Icssce  uuder  a  defective  title  is  en*- 
f^we"itie7win  titled  to  reasonable  protection,  which  a  Court  of 
pi^cciio*" which  ^^^^^7  ^lU  administer  according  to  circumstances : 
maybecoMistent  if  the  title  of  the  lessQr  was  derived  through  fraud, 

withthenghtsof  *  ,.    « 

the  real  owner:  apd  the  party  defrauded  come  for  relief,  (without 
tion  for"perma^^  loches,)  it  wiU  be  graute^^  on  condition  that  the 
S.'%™  V  taocit  le^  sM  be  reimbm^d  for  my  p^ma- 
lowed :  n^j^t  improvements  on  the  estate,  made  at  his  ex- 

or  he  may  even  peusc  (u) ;  but,  if  the  party  who  has  real  title, 
theposwnaionTif  with  fuU  knowledge  of  his  rights,  sits  still,  and 

the  real  owner  TiPrmif  a 

has  lain  by:  permus 

(k)  Stat.  1  Eliz.  c.  19.  54:  see,  ante^  pp.  9,  2S. 

(/)  Fane  v.  Spencer^  %  Mad.  (n)     Waring    v,  Mackreth, 

4t9S.  Forrest's  Exch.  Rep.  137. 

(m)  fFooiv.  Gfij^A,  1  Swanal. 
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pclrmits  the  property  to  be  treated  as  if  no  such 
right  existed ;  a  leasee  under  the  party  so  allowed 
to  exercise  acts  of  ownership^  will  not  merely  be 
entitled  to  compensation  for  improvements  upon^ 
but  will  be  protected  in  the  possession  of,  the  es- 
tate, during  the  term  for  which  he  has  contract- 
ed (o).  The  case  would,  of  course,  be  different  The  case  would 
with  regard  to  a  lessee  who,  knowing  the  nature  of  ^e^/^erknew 
his  title  andthedurationof  his  interest, imprudently  **^®  ^^^^^^  ^^  ^^ 

'•  ;    tenure: 

engaged  in  expensive  improvements  (/>).    And,  if    And  where  the 
a  tenant  for  life  have  a  leasing  power,  no  fraud  can  ^  ^\^^^  ^^^w* 
be  imputed  to  the  remainder-man  in  looking  on,  ^an'^^lTa  rlS^ 
without  interfering  to  prevent  expenditure  upon  to  presume,  Uiat, 

o         JT  JT  X         ^l^g  jj^jg  jj^g  Aone 

the  property,  by  one  who  has  only  a  parol  agree-  under  an  execu- 
ment  from  the  tenant  for  life  for  a  lease.    The  re-  power; 
mainder-man  has  a  right  to  presume,  that,  the  par- 
ty laying  out  his  money  has  a  valid  lease,  granted 
under  the  power;  or  at  least  a  binding  agreement 
for  a  lease.     As  against  the  remainder-man,  (who  and  is  not  bound, 
has  entered  into  no  agreement,  written  or  parol,  ^^"  tJTthTpro. 
and  has  done  no  act  on  the  faith  of  which  the  other  perty.  to  execute 

a  parol  agree- 

party  depended)  fraud  cannot  be  imputed,  if,  when  ment  of  the  te- 

f,  1  .,1  o  ,       naot  for  Hfe  to 

he  succeeds  to  the  estate,  he  refuse  to  grant  the  grant  a  lease. 
expected  lease.  The  only  way,  as  we  have  seen, 
in  which  he  could  be  affected  with  fraud,  would  be 
by  shewing,  that,  an  expenditure  had  been  design- 
edly connived  at  by  him,  with  a  knowledge  that 
the  party  had  only  a  parol  agreement  from  the 

tenant  for  life  (q). 

If 

(o)  SIAne  v.  Gough,  1  Ba.  &  S5;  S,C.  I  £q.  Ca.  Ab.  356. 

Beat  444;  Medliconv,  (yDtm-  (p)  Pilling  v.  AmUtage,  1« 

nell,  1  Ba.  ft  Beat.  171 ;  Han^  Ves.  85. 

ning  r.  Perrarst  Gilb.  Eq.  ]?ep.  (q)  Bhre  v.  Sutton,  3  Merlv. 

E2 
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If  a  penoii  If  a  person^  for  valuable  consideration^  grant  to 

make  an  iDscciire 

grant,  but  ac-  another  a  right  of  way  over,  or  other  similar  ease- 
of  rendering  tr  ^^^^t  upon,  or  interest  in,  land ;  which  a  third  per- 
secure,  he  may    gQjj  ijj^g  ^  jjj  j^jg  power  to  defeat;  should  the  grant 

t>e  compelled  to  jt  '  o 

do  so;  be  defeated,  but  not  by  the  grantor,  and  there  has 

been  no  fraud  or  misrepresentation  on  his  part,  it 
will  depend  upon  the  covenants  entered  into  whe- 
ther the  grantee  has,  or  has  not,  any  remedy  (r) : 
but,  should  the  grantor,  subsequently  to  the  agree- 
ment, acquire  the  means  of  rendering  his  grant  se- 
curely effectual,  he,  and  those  claiming  under  him, 
therefore,adefect  maybe  Compelled  to  do  so  (s).    On  this  principle, 
vcndor'^n'ii^er  though  a  Court  may  be  finally  unable  to  decree 
ifTan^rJ^^stw  ^^^^^^^^^  ^^  *^  agreement,  on  account  of  the  de- 
of  the  cause,  lo    feet  of  interest  in  the  party  who  ought  to  make 

prevent  a  suit  for  i  i  •        •  .n 

specific  perform- the  couvcyance ;  yet,  that  objection  will  not,  if 

ance  from  pro-      »    -%         •%      -%  •       •  i       ^  aat. 

ceeding.  taken  by  him  %n  an  early  stage,  prevent  the  cause 

from  proceeding :  as  the  defendant  can  never  be 
permitted  to  say,  he  did  not  mean  to  acquire  the 
interest  he  contracted  to  make  over;  and  if  he 
should  acquire  it,  he  ought  to  execute  his  con- 
tract (<).  If  the  performance  of  the  contract  be 
impossible,  the  vendee's  remedy  is,  generally 
speaking,  only  to  be  had  at  Law,  by  an  action  for 
damages,  which  cannot  be  given  in  Equity  («). 

According 


246 ;  SixUi  v.  Conper,  3  Atk. 
69d ;  Shannon  v.  Bradstreet,  1 
Sch.  &  Lef.  73 :  see,  ante,  pp. 
26,  27, 

(r)  Wakeman  v.  Duchess  of 
Rutland,  3  Vea.  235;  Serjt. 
Maynar^s  case,  2  Freem.  2. 

{i)  Newnarch  v.  Brandlings 


3  Swanst.  107. 

(t)  Browne  v.  JVamerf  1* 
Ves.  413;  Greenaway  v. 
Adams,\%  Ves.  401 ;  Taylor  v. 
iS'£}66erf,2Ve8.Junr.439;  HoU 
is  T.  Carr,  2  Freem.  5 ;  Hull 
v.  Vaughan,  6  Price,  163. 

(tt)  Toddy. Gee,  17 Ves.  279. 
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According  to  all  Law^  and  upon  clear  principle,     a  fair  agree. 
wuere  there  is  fairly  a  doubt  as  to  the  rights  ol  tiement  of  doubt- 
parties,  an  agreement,  entered  into  without  fraud,  jJIg?^ 
for  the  settlement  of  those  doubtful  rights,  is  bind- 
ing :  but,  fraud  will  be  inferred  whenever  it  ap-  but  fraud  will  be 
pears,  that,  there  has  not  been  a  full  communica-  Ulirparty^as  uot 
tion  by  one  of  the  parties  of  a  fact  within  his  know-  Ill^lIfeS.''^^^ 
ledge ;  the  party  must  not  take  upon  himself  to 
decide  that  the  suppressed  fact  was  totally  imma- 
terial, if  it  could  by  possibility  have  had  any  in- 
fluence on  the  decision  of  the  other  party  (w). 

It  is  the  known  mode  of  dealing,  between  plant-  a  contract  by 
ers  in  the  West  Indian  Colonies,  and  persons  lend-  Xmak«  "Ld"' 
ing  them  money,  that,  the  merchant  here,  on  vaiicestoapiant- 

*^  "^  '  erm  the  West 

making  the  advances,  secures,  by  contract,  the  i^m\  Colonies, 
consignments  of  the  produce  of  the  plantation :  of\e  pi^tatbu 
and  there  is  nothing  necessarily  oppressive  in  such  cd*to  Wm?  i"*" 
an  agreement;  if  fairly  entered  into,  the  fraud  ^^^•^*^'*' 
would  be  in  the  attempt  to  set  it  aside.    If,  indeed, 
an  oppressive  use  were  made  of  the  covenant,  and, ' 
by  virtue  of  the  contract,  the  consignee  were  re- 
ceiving the  produce,  but  withholding  from  the 
planter  the  proceeds,  tdtrd  just  demands  thereon ; 
that  would  be  a  plain  ground  for  the  interference 
of  a  Court  of  Equity  (a?). 

There    is    no  principle  better  established  in     No  a^creement 
Equity  than,  that,  an  agreement  must  be  certain,  ^j^E^ity^^uni!^ 
fair,  and  just  in  all  its  parts;  and,  that,  in  a  case  '^  ^^ ^.[^^j'aiMte 
where  any  of  these  ingredients  are  wanting,  Courts  partsj 
of  Equity  will  not  decree  a  specific  performance  (y); 

though 

(w)  Hotchkis  V.  Dkksm,  2     Jac.  &  Walk.  261,  262. 
Bligh,  348 :  see,  ante^  p.  15.  (y)  Buxton  v.  Lister,  S  Atk, 

(x)  Bunbury  v.    Winter,   1      886. 
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though  the  agreement  might  stand  the  test  of  a 
but  circumstan-  Court  of  Law  (z).  On  the  other  hand,  we  have 
EquUy  toeiifo^rce  already  scen.  Equity  will,  on  the  ground  of  fmud, 
Mto^and Th/ch  ^^^^^ce  parol  agreements,  respeeting  real  estate, 
could  not  be  8u$.  which  coiild  uot  he  sustained  at  Law:  a  party 

tauied  at  Law.  ''        " 

who  has  permitted  another  to  perform  acts  upon 

the  faith  of  an  agreement,  will  not  be  allowed,  af-- 

terwards,  to  insist,  that,  the  agreement  is  bad; 

and,  that,  he  is  entitled  to  treat  those  acts  as  if  it 

had  never  existed  (a). 

Parol  evideuce      When  a  party  has  entered  into  a  written  agree- 

cm  the  ^rt  of  a  Dient  for  the  sale  of  an  estate,  or  other  property, 

f^lftf  ^&.  ^d  brings  his  bill  in  Equity,  seeking,  as  plamtiff, 

anoe,  either  to    a  specific  performance  of  the  contract;  he  must 

add  to^  explain,  * 

or  vary,  a  written  rely,  as  we  have  before  seen,  on  the  agreement  as 

it  stands;  he  can  neither  add  to,  explain,  or  vary, 
but  such  evi-  any  of  its  terms,  by  parol  evidence  (b).  But,  the 
dSced  byd^de^  admissiou  of  such  ovideuce  as  matter  ofd^ence  is 
feiidant:  frequcut  (c).     The  equity  of  this  is  plain — a  per- 

son contracting  to  sell,  if  the  contract  cannot  be 
enforced,  still  retains  all  he  ever  was  in  possession 
of:  he  may  suffer  disappointment,  which,  as  the 
consequence  of  his  want  of  caution  or  explieitness, 
he  must  bear ;  but  a  party  compelled  specifically 
to  execute  an  agreement,  different  from  that  which 
he  contemplated,  might  sustain,  not  disappoints 

ment 

(z)  Martin  v.   Mitchell^   %  &  Cress.  634. 
Jac.  &  Walk.  423.  (c)  Clowes  v.  Higginsan^  1 

(a)    Morpkett  v.  Jones^   1  Vcs.  &  Bea.   5t7 ;   Clinan  y, 

Swanst.  1 81 .  Cooke,  1  Sch.  &  Lef.  39;  Clarke 

(6)  The  same  rule  holds  at  t.  Grant,  14  Yes.  5^4;   Winch 

common  Law;   Kam  v.  Old,  4  v.  Wincketter,  \  V^  &  Bea. 

Dowl.  &  Ryl.  61;  5'.  C.  2  Bam.  378. 
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xneBt  merely,  but,  ruinons  loss.  Therefore^  when  application  or 
a  sale  is  made  under  written  (particulars^  loose  sJes  by  auction, 
verbal  declarations  of  the  auctioneer,  at  the  time  of  JjJcuiiL™^^^^^ 
sale,  are  not  admissible  to  contradict  the  particu- 
lars, for  the  purpose  of  enforcing  H  specific  per* 
formance ;  though,  it  seems,  such  evidence  might 
be  admitted  on  the  part  of  a  defendant,  who,  on 
the  ground  stated,  refused  to  complete  his  pur- 
chase, on  the  terms  contained  in  the  particulars, 
unless  they  were  qualified  by  the  verbal  declara- 
tions of  the  authorised  agent  df  the  vendor;  in 
reliance  upon  which  he  was  induced  to  be  a  bid-^ 
der  (d).  And  it  seems  questionable,  whether  pa- 
rol evidence  of  this  kind  might  not  be  let  in,  even 
for  the  purpose  of  enforcing  a  specific  performr 
ance,  where  the  purchaser  received  distinct  per- 
sonal information  of  a  nristake^  in  the  printed  pafr- 
titulars  (e). 

Although  at  common  Law  eiaeh  party  to  an  He  who  come* 
agreement,  of  which  the  covenants  are  independ-  >«*?  Equity  for 

BSBiBiaiice  luusc 

ent,  has  a  cross  right  of  action  against  the  other  «io equity: 
party,  notwithstanding  he  may,  himself,  have  brok- 
en  every  one  of  the  conditions  which  he  was  bound 
to  perform  (/) ;  yet,  that  hoM's  only  a*  common 
Law:  he  who  comes  into  Equity,  for  assistance, 
must  do  equity  (g). 

A  Court  of  Equity,  however.  Where  the  par-  but  neiiber  bar- 
ty  who  has  gained  an  advantage  merely  stands  §^n"*  ^n',  t^t 
on  the  defensive,  will  not  annul  donations  even,  "'^®'  J?^''^'^  ^^ 

CSUSe  nicy  nrc 

and  improvident; 

(d)  Higginson  v.  Clowes,  ubi     Meriv.  65. 

supra;  Howard  y. Br aithmaite^l  (/)!  Saunders,  32aa^note4. 

Ve8.&Bea.210:  see,  antej]^.29.         {g)  Rome  v.  Wood,  1  Jac,  8f 

(e)  Ogilvie  v.  Foliambe,  5     Walk,  383. 
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though,  if  the 
slightest  fraud 
appear  in  such 
transactions. 
Equity  will  in- 
terpose: 

and,  not  only  re- 
fuse  to  execute, 
but,  in  gross 
cases,  rescind 
them : 


to  justify  this  in- 
terference, how- 
ever, there  must 
be  some  substan- 
tial ground  for 
presuming  fraud, 
stated  and 
proved. 


— ^and  the  principle  applies  a  Jbrtiari  to  bar- 
gains,— merely  because  they  are  improvident,  and 
such  as  a  wise  man  would  not  have  made,  or  a 
man  of  very  nice  honor  would  not  have  accept- 
ed (h) :  but,  whilst  disclaiming  such  a  jurisdic- 
tion, the  Court  will  look  on  such  transactions 
with  a  jealous  eye ;  and  if  it  see  the  smallest  speck 
of  imposition,  the  least  scintilla  of  fraud,  will  in- 
terpose («).  Of  course,  where,  in  Lord  Hard- 
wicke's  language  (Ar),  "  fraud  is  apparent  from  the 
intrinsic  nature  and  subject  of  the  bargain  itself; " 
a  Court  of  Equity  will  not  merely  refuse  to  decree 
performance  of  the  agreement,  but  would  rescind 
it,  if  actually  executed  (J) :  indeed,  of  such  uncon- 
scionable bargains  the  conmion  Law  has  taken  no- 
tice (w).  But,  still,  to  justify  the  peculiar  inter- 
ference of  a  Court  of  Equity,  in  such  cases,  there 
must  be  some  substantial  ground  for  supposing 
fraud  stated  and  proved ;  the  old  age  of  the  par- 
ty, alone,  will  not  justify  a  presumption  that  he 
was  imposed  upon(n),  or  exempt  him  from  per- 
formance of  a  contract;  though  that  circumstance 
may  be  of  some  weight  in  estimating  the  fairness 

of  the  transaction  (p). 

Where 


(A)  Huguenin  v.  Baseley^  14 
V  68.  290;  Foxv.  Mackreth,  % 
Br.  420. 

(i)  Bridgman  v.  Green,  Wil- 
mot,  61;  Gartside  v.  Isherwood, 
I  Br.  560;  Goddardv.  CarlisU, 
9  Price,  183. 

(k)  Chesterfield  v.  Jansen,  % 
Ves.  Senr.  \56, 

(f)  Clarkson  v.  Hanway,  2 


P.  Wins.  205 ;  Filmer  v  Gott, 
7  Br.  P.  C.  84,  88,  and  note  (fo- 
lio Edit.);  Evaru  v.  Blood,  4 
Br.  P.  C.  565. 

(m)  Jenk.  Cent.  p.  254,  c. 
45;  Fermor's  case,  3  Rep.  79. 

(n)  Lewis  v.  Pead,  1  Ves. 
Junr.  19. 

(o)  Griffiths  v.  Robins,  3 
Mad.  192. 
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l¥here  poor,  uneducated,  parties  are  induced.    Equity  win 
by  a  person  who  gets  hold  of  them  in  the  absence  force  an  agree* 
of  their  professional  adviser,  to  make  an  improvi-  S^^  ^^'u^: 
dent  bargain;  no  assistance  towards  compelling  its  ^*^^^;£[d^bo 
execution  will  be  afforded  by  a  Court  of  Equi-  profeaaiooai  ad- 

viser* 

ty  (^).    In  the  case  of  an  illiterate  person,  addict-  and  any  instru- 

;■.•.•.•  1  i>i*i*  3         ment  obtained 

ed  to  mtoxication,  whose  course  of  hfe  renders  f^j^  a  penon 
him  extremely  subject  to  imposition ;  such  habits,  ^i^f**'^  im- 
though  not  carried  to  an  excess  constituting  abso<-  p«?»ti|>n,  will  be 

^  .  •        .         "tnctly  icrutiniz* 

lute  incapacity,  lay  a  ground  for  stnct  examination,  ed. 
whether  any  instrument  executed  by  him,  does 
not,  in  itself,  contain  evidence  that  advantage  was 
taken  of  those  habits  (g).  And,  where  a  man,  en- 
titled to  an  estate  under  his  father^s  will,  subject 
to  a  proviso,  that,  if  he  sold  it  within  twenty-five 
years,  half  the  purchase  money  should  go  to  his 
brother,  agreed  to  sell  it,  and  afterwards  pleaded 
intoxication,  as  a  ground  for  refusing  to  execute 
the  agreement ;  Lord  Hardwicke  relieved  him,  be- 
cause the  contract  was  palpably  unreasonable;  as 
the  vendor  was,  in  effect,  selling  his  patrimony  for 
one  half  its  value;  even  supposing  the  purchaser 
had  agreed  to  pay  tlie  full  worth  (r). 

Though  the  pecuniary  consideration  for  family  Family  amnffe- 
arrangements  with  respect  to  property,  will  not  be  ^^erej'li™^^^ 
strictly  scrutinized,  if  they  appear  either  to  have  '"^^  ?■  *®  ^^. , 

•^  .        "^     ^^  pecuniary  consia- 

been  eration; 

(ji)  Martin  v.  MitcheU^  %  stant  habits  of  intoxication  may 

Jac.  &  Walk.  42S;  Kerneys  v.  even  support  a  commission. of 

Hwuard,  Coop.  129.  lunacy;  see jpo^^, under  the  ap- 

(g)  Say  V.  Barwickf  1  Ves.  8c  propriate  head. 

Bea.  199;  Cook  v.  Claynortht  ^  (r)  Fame  v.  Bronm^  cited  in 

IS  Ves,  \e;  Dunnage y.WkUe,  2  Ves.  Senr.    307;  lUvell  v. 

1   Swanst.  150;   Mountain  v.  HiM^iry,  2  Ball  &  Beat.  287. 
Bennett  1  Cox,  859 :  that  con- 
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been  entered  into  to  save  the  honor  of  the  fami- 
ly^ or  not  to  be  very  unreasonable  in  themselves  (i) ; 
if  they  were  neu  yet^  Satisfactory  evidence  will  be  required  to  shew, 
Swi'iSrilSdue  that,  there  has  been  no  exercise  of  undue  influence, 
inflaence.  ^^  ff^^^  in  ^^^  case  (t):  and  it  will  be  thought  (to 

speak  of  it  in  the  mildest  manner,)  a  suspicious  and 
doubtful  transaction,  if  an  uncle  obtain  from  a  ne« 
fhew  a  beneficial  bargain,  of  any  kind,  upon  an  in- 
ducement held  out  to  the  nephew,  that,  to  consent 
to  it  will,  ultimately,  be  for  his  advantage;  but 
without  any  security  for  the  performance  of  such 
engagement,  or  any  provision  against  the  caprice 
or  change  of  opinion  of  the  uncle:  such  a  bargain, 
if  unrapported  by  other  circumstances,  will  not  be 
sustained  (u). 
Equity  will  not      A  Court  of  Equity  will  not,  in  general,  execute 

traTforM^"of  a  a  contract  for  the  sale  of,  what  is  termed,  the  ^oo^ 

fsood^'^^'  ^11 0f  a  business  (uf). 

A  voiuntory        If  the  grautor  of  a  voluntary  settlement  seek 

^J^Trid  Xby  ^s^  ^^  ^^  i*^  ^y  ^  ^^^  ^^  *^  ^^^*^  *^  *  p^- 

asaieofthepro-^luig^  for  valuaUe  consideration;  such  sale  will 

ot  be  impeded  by  a  Court  of  Equity  (a?);  which, 
however,  will  not  enforce  the  specific  performance 

of 

(t)     StapiUon  v.   StapiUonf  &  Beat.  235. 

1  Atk.  5;    Froysel  v.  Llewelr  (w)  Baxter    v.    Conolly^    1 

/Sfft,9Price,  123;  MydJUtony.  Jac.  &  Walk.  580:  but  see  a 

Lord  Kenyon,    ft   Ves.  Junr.  qualification  of  this  rule,  under 

410:  Tmddell  v.  Tneddelty  I  the  next  foilowmg  head  of  this 

Turn.  &  Rtmb.  13.    See  vt>l.  1,  work, 

p.  507.  («)  Pfdvertoft  v.  PuherUyfl^ 

(0  Hotckkis  V.  Dickson,  ft  18  Ves.  91,  lift;  Metcalfe  v. 

BMgh,  348;   Carpenter  v.  //er-  Puhertoft,  1  Ves.  &  Bta.  183; 

riot,  1  Edicn,  340.  Parry  v.  Carwarden,  ft  Dick. 

(ii)  Dawson  v.  Massey,  1  Ball  544. 


perty  for  valuable 
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of  an  agreement  for   the  aale  at  his  attU(5f); 

though  it  will  decree  such  performance  at  the  S^^'^J^^^^ 

suit  of  the  party  who  has  contracted  for  the  pur-  ance  of  an  agrees 

^  .  ^  mentlbrtnch 

chase  («).  nle,  at  the  suit  of 

The  78th  section  of  the  statute  5  Geo.  4,  c.  98,  ^  £§1^  oMhe 
enacts,  that,  all  conveyances  by,  all  payments  to,  f^^^\^^' 
and  all  contracts  with,,  a  trader,  shall  be  good,  if  tutw  against 

,       ,  V     bankrupts,  upon 

madeor  entered  into  morethantwocalendar  months  questions  of  ape- 
before  the  date  of  a  commission  of  bankrupt  against  ^ce.^  ^ 
such  trader;  provided  the  person  dealing  with 
such  bankrupt  had  not,  at  the  time  g£  such  con* 
veyance,  payment,  or  contract,  notice  of  any  prior 
act  of  bankruptcy  by  such  bankrupt  committed. 
By  the  80th  section  of  the  same  statute  notifica- 
tion in  the  Gazette  is  to  be  deemed  notice  of  a  pri- 
or act  of  bankruptcy,  to  any  person  who  may  rea* 
sonably  be  presumed  to  have  seen  such  notifica- 
tion. By  virtue  of  these  enactments,  a  bond  fide 
conveyance,  actually  executed,  two  months  before 
a  commission  issued,  and  without  notice;  could  not 
be  impeached  by  relation  to  a  prior  act  of  bank- 
ruptcy :  but,  where  a  purchaser,  befinre  the  con- 
veyances are  executed,  and  the  money  paid,  has 
notice  of  a  prior  act  of  bankruptcy,  be  may,  stiH, 
resist  a  specific  performance  of  the  contract ;  how- 
ever probable  it  may  appear  that  no*  commission 
will  be  sued  out  upon  such  act  of  bankmptey. 
The  case  seems,  indeed,  to  be  the  same,,  whether 
the  vendcnr  or  the  vendee  applies  im  executiim  of 
the  contract:  there  is  just  the  same  inability  to 

give 

(ff)Smtikyi.Garland9t.}Atr.         (s)    Ahman  y,  Legard^  S 
l^d.  Mad.  tSS. 
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give  a  secure  title  to  the  money^  in  the  one  instance ; 
as  to  give  a  secure  title  to  the  land^  in  the  other ; 
the  title  to  each  may  turn  out  to  be  in  the  assig- 
nees. If,  therefore,  specific  performanoe  is  to  be 
enforced,  it  should  seem,  that,  it  must  be  (not  by, 
or  against,  the  vendor,  but,)  on  behalf  of,  or  against, 
his  assignees,  should  a  commission  be  taken  out^ 
more  than  two  months  after  the  contract,  and  in 
that  case  only :  for,  if  a  conveyance  be  made  by,  and 
payment  be  made  to,  a  trader,  who  is  known  to 
have  committed  a  prior  act  of  bankruptcy,  how  is 
it  to  be  ascertained,  that,  no  creditor  will  take  out 
a  commission  within  two  months  after  such  con- 
veyance and  payment  (a)  ? 
A  parol  agrees  A  parol  agreement  to  grant  a  lease,  to  one  who 
le^e,  to  one^who  aftcrwards  becomes  a  bankrupt,  cannot  be  enforc- 

^o^csrbank-     ^^'  ^*  ^^^  ^^^'  ^^  ^^^  assignees;  nor  is  such  an 
rupt,  cannot  be  asrreemeut  within  the  intent  of  the  statute  of  the 

enforced  by  his 

aasigrnees.  49th  of  Gco.  3,  c.  121,  s.  19  (&):  but,  if  there  have 

been  any  acts  of  part  performance,  permanently 
beneficial  to  the  estate,  it  is  presumed,  on  general 
•  principle,  that,  the  owner  would  be  bound  to  make 
compensation ;  or  the  creditors  would  be  defraud- 
ed of  so  much  of  the  assets  as  had  been  thus  ex- 
pended. 
It  is  only  when      As  assiguccs   uudcr   a   commission  take   the 
e^tfreTup^^^     bankrupt's  estate  by  operation  of  Law,  not  by 
r^etiriSL^L  a»y  contract ;  they  are  liable  to  be  sued  on  any 
of,  the  premises,  covenants  of  a  Icasc,  by  which  the  bankrupt  held 

that  they  are  h-  •'  * 

able  to  be  sued  any 

(a)  Lones  v.  Lush^  14  Yes.  (6)  Ex  parte  Sutton,  2  Rose, 

549 ;  Franklin  v.  Lord  Bronm"  86 :  see  post,  under  the  head  of 

low,  14  Yes.   557;    Ex  par U  "Bankruptcy." 
Hubert,  Id  Yes.  188. 
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any  estate,  only  in  case  they  have  entered  upon  upon  the  cove- 
the  premises;  and  no  longer  than  they  retain pos-  by'^wWch'thr'^ 
session.    When  they  assign   over,  they  neither  g^u"h "^"emi^^^^ 
stand  in  need  of,  nor  can  insist  upon,  an  indemni-  effect  of  this  doc- 
ty  irom  the  vendee  of  their  interest.      And  it  tions  of  specific 
would  be  contrary  to  their  duty  to  the  creditors  to  ^Vgreemwit  to 
stipulate  for  such  an  indemnity  in  favor  of  the  ^^^^^  ^~'" 
bankrupt,  as  the  value  of  the  lease  would,  natural- 
ly, be  thereby  diminished.     At  all  events,  where 
no  special  contract  as  to  this  point  has  been  made, 
the  vendee  must  be  understood  to  have  bought  the 
estate  as  it  stood  vested  in  the  assignee ;  and  can- 
not be  compelled  to  complete  his  purchase  by  ac- 
cepting an  assignment  containing  a  covenant  for 
indemnity,  in  favor  of  the  bankrupt,  against  pay- 
ment of  the  rent  reserved  by  the  original  lease,  and 
performance  of  the  covenants  therein  contained  (c). 

Whether  it  might  be  better,  or  not,  that  the  if  the  terms  of 
Court  of  Chancery  had  never  entertained  suits  for  amountSa  a  polil! 
specific  performance  of  agreements,  which  are  left  Equrty"^^!'  je- 
to  be  made  out  by  the  terms  of  a  correspondence  ^^%  '^»  specific 

,  .     ^.  perfonnance: 

between  the  parties;   it  has,  indisputably,  been 
long  since  settled,  that,  such  agreements,  when 
clearly  made  oiit,  will  be  established.    The  ques- 
tion, in  such  case,  always  is,  whether  the  corre- 
spondence has  formed  a  binding  contract.     Now, 
in  order  to  form  a  contract  by  letter,  nothing  more 
is  necessary  than  this ;  that,  when  one  man  makes  to  make  the  con- 
an  oflFer  to  another  to  sell  for  so  much,  and  the  ^^^  murt^Sayc 
other  closes  with  the  terms  of  his  offer,  there  must  5^d?n?M  Ae 
be  a  fair  understanding  on  the  part  of  each,  as  to  v^}^^  ^^\  ™<^« 

'^  *  of  payment; 

what 

(c)  WUkinM  ▼«  Fry,  1  Meriv.  265,  268. 
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what  is  to  be  the  purchase  money^  and  how  it  is 
and  a  reasonable  to  be  paid ;  and  also  a  reasonable  description  of 
si^ect  oniie  ^  the  subject  of  the  bargain.  Where  these  circumn 
*******"•  stances  combine^  although  one  party  may  not  have 

been  aware  of  the  precise  effect  of  the  correspond- 
ence^ still  a  specific  performance  cannot  be  resist^ 
ed.     it  must  be  understood,  however,  that  the 
party  seeking  the  specific  performance  of  such  an 
agreement,  is  bound  to  find  in  the  correspondence, 
not  merely  a  treaty — still  less  a  proposal  only — 
for  an  agreement;  but  a  treaty  with  reference  to 
which  mutual  consent  can  be  clearly  demonstrate 
ed ;  or,  a  proposal  met  by  that  sort  of  acceptance, 
which  makes  it  no  longer  the  act  of  one  party,  but 
though  it  may,    of  both.    It  may  not  be  necessary  for  the  Court 
nec^^y  that  ^  to  sce,  that,  both  parties  meant  the  same  precise 
b!^\^e  iTthJ  thing;  but  it  must  appear,  that,  both  actually  gave 
precise  eflfcct  of  their  asscut  to  that  proposition  which,  be  it  what 

that  proposition    ^  .  j*    , 

to  which  be  has,  it  may,  oejoeto  arises  out  of  the  terms  of  the  cor^ 

d»  facto,  asseot^  ,  ,  ,. 

ed  t  respondence  (a ) . 

BatEquitywiii  There  is  nothing  in  this  doctrine  contrary  ta 
TOntrTct'the*am.  t^®  judicial  declarations,  that,  it  would  be  inequita*- 
biguity  of  the     y^  ^  euforce  spccific  performance  of  a  contract^ 

terms  of  which  r  r  ' 

might  reasonably  so  awhtguous  in  its  terms,  that  it  might  lead  both 

give  rise  to  mis-  .  ,  . 

conception:        parties  to  a  mistaken  construction;  or  constitute 

a  bargain  different  from  that  which  the  purchaser 
might  reasonably  enough  conceive  himself  to  have 
concluded:  more  especially  when  the  misappre* 
hension  has  arisen  from  the  inaccuracy  of  the  par- 

ty 

(4)  Kennedy  r.  Lee,  S  Mer.  the  necessity  of  mutuality,  see 
447,  451 ;  Weitem  v.  Rustel^  Martin  v.  Mitchell,  %  Jac.  & 
d  Yes.  &  Bea.  191 ;  and,  as  to     Walk.428;  andji^d,  pp.1 5,39. 


symiFlC  PERFORMANCE.  ^ 

ty  seeking  to  enforce  performance  {e).    Certainly^ 
where  the  description  of  the  subject  of  contract  h 
so  ambiguous,  thai,  it  cannot  distinctly  be  known 
what  it  was  the  purchaser  imagined  himself  to  be 
contracting  for  (/);  or  where  the  terms  of  an  a- 
greement  are  uncertmn  (g);  in  such  oases^  an  agree- 
ment»  though  reduced  into  writing,  cannot  be  car- 
ried into  ejcecution.   And  where  there  has  been,  on  and,  accepunce 
one  hand,  only  a  general  proposal,  and,  on  the  other,  wiUch^i^tt  ea- 
an  acceptance  of  that  proposal,  expressly  leaving  I^"*'u„^'3^""i, 
some  particulu^s,  essential  to  the  subject  matter  of  w>t  biodiog: 
the  agreement,  to  be  afterwards  settled;  there  is 
no  evidence  of  such  a  contract  as  can  be  enforced, 
qpon  the  ground  of  the  cardinal  points  having  been 
agreed  to  between  the  parties  (h) .    Still  less  equitr  neither  wiij  a 
able  would  it  be  to  enffurce  a  specific  performance,  foIJlS,*1n*^hlch, 
in  a  case  where,  without  imputing  actual  Araud  to  ■»  "^"<^«*  »*«> 

^         o  writing,  some  of 

the  plaintiff,  it  appeared,  that,  by  some  inadfert-  f^^^  «tuau 
ence  on  his  part,  the  written  contract  did  not  in-  wmt^: 
elude  some  of  the  terms  on  which  the  parties  had 
actually  agreed  (i).  But^  when  one  party,  without  But  a  distinct 
being  influenced  by  fraud  or  surprise,  signs  a  wril^  jS  ^ec^tanS 
t&n  aeeeptance  of  another^s  oflFer ;  which  accept-  I^ii^abh;^*  tim^ 
ance  is  couched  in  explicit  afid  unambiguous  Ian*  constitute  a 

■^  ^  binding  agree- 

guage,  and,  (whatever  was  meant,)  is  not  so  ex'*  ment. 
pressed  as  to  constitute  the  terms  of  a  new  propo*- 

sal; 

(e)  Higginson  v.  Clowes^  15  (A)  Kennedy  v,  Lee^  S  Mer. 

Ves.   524;    and,  on  appeal,  1  451;     Stratford  v.   Bosworth 

Ves.  &  Bea.  532.  2  Ves.  &  Bea.  345 ;  Gardtm  v. 

(/)  Stewart  v.  AHisUm,  1  Trevelyan,  1  Price,  70. 
Hem.  34.  (t)  Garrard  v.  QrmRng,  $ 

(g)    Lindsay  v.  Lytiek,  IS  Swanst.  248 :  see,  ante,  p.  8.~ 
Sch.  &  Lef.  7. 
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sal;  the  doctrine  of  Courts  of  Equity,  with  refer- 
ence to  this  sort  of  contract,  is,  thai,  if  the  accept- 
ance of  an  offer  be  communicated  within  a  reasona- 
ble time  after  the  offer  made ;  and  if,  within  a  rea* 
sonable  time  after  the  communication  of  such  ac- 
ceptance, no  variation  has  been  made  by  either  par- 
ty in  the  terms  of  the  offer  so  made  and  accepted, 
the  acceptance  must  be  taken  as  simultaneous 
with  the  offer,  and  both  together  as  constituting 
such  an  agreement  as  must  be  executed  {k). 
An  agreemeDi      Although  wc  have  seen,  that,  an  agreement, 
tere  may"be  biifd-  resting  upou  letters  between  the  parties,   can- 
feradrnS^^^^*  be  enforced  unless    the  subject  matter  of 
coDtoioaiithe    treaty,  and  the  conditions,  can  be  satisfactorily 

particulan  of  _  ,       ^  .       , 

treaty,  if  they  made  out  to  the  Court ;  yet,  it  does  not  seem  ne- 
meaos^ofi^'"^  ccssary  that  the  Correspondence  should  itself  em- 
*"^®*  brace  all  these  particulars,  if  it  contain  such  a  dis- 

tinct reference  as  may  enable  them  to  be  unequi- 
Tiiough»  when  vocally  established  aliunde  (/).     For,  though,  in  all 
i^ethCT^SLty  cases  where  it  may  be  reasonably  doubted  whe- 
*w»  P"*^^  ^  ther  an  agreement  has  gone  farther  than  treaty, 
conciiwive  ajcree-  Qet  the  progrcss  towards  the  confines  of  conclud- 

ment.  Equity  will  i         \  .1       #^      _i.       -ii 

leave  the  parties  ed  agreement  be  more  or  less,;  the  l/ourt  will  ra~ 
mediaaSe'r'  ther  leavc  the  parties  to  Law,  than  specifically 
may  have;         executc  what  is  doubtful  as  a  contract  (w) ;  still, 

where  a  contract  has  been  entered  into  by  a  com- 
petent party,  and  is  in  the  nature  and  circum- 
stances oi  \t  unobjectionable ;  it  has  been  declared, 

judicially, 

(Jc)  Kennedy  v.  Lee^   8  Mer.  Price,  69. 

454;  Fowley.  Freeman,  9  Ve».  (m)  HuddleHone  v.   BUeoe, 

$55.  11  Ves.  592. 

(/)  Gordon  v.    Trevelyan,  1 
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judicially,  that,  it  is  as  much  of  course  in  a  Court 
ef  Equity  to  decree  a  specific  performance,  as  it  is 
to  give  damages  at  Law  {n).    But  whether,  in  or-  but,  whether,  in 
d'er  to  constitute  an  unoljecHonahle  agreement,  it  tute  an  unobjec- 
must  be  one  upon  which  an  action  at  Law  will  ^l^\  ^^  be 
Ke  for  damages  (o) ;  or  whether,  as  seems  most  rea-  ^® ^^^  ^^^^ 
sonable,  the  rule,  though  a  good  general  one,  may  Ucfordamagei; 
not  require  exceptions  to  prevent  a  failure  of  jus- 
ticeQo),  has  been  vexaia  qwtestio;  upon  which  the  isaqueitionasto 
authorities  cited  below  (and  various  others,  on  JdwaionshaT 
both  sides  of  the  argument)  are  not  easily  recon-  «>^  been  uniform; 
cileable :  the  last  reported  case,  it  is  believed,  in 
which  the  point  was  raised,  was  Williams  v.  Stew- 
ard{q);  that  case,  however,  was  decided  upon  its 
own  special  circumstances;  and,  therefore,  leaves 
the  subject  as  open  to  debate  as  it  was  before. 
Perhaps,  from  Lord  Hardwicke's  observation,  that,  from  the  more 
** it  was  the  old  practice,  in  the  case  of  agreement,  S)wef!er!Tmay 
before  Lord  Somers'  time,  to  send  the  party  to  £^j^thitCouS 
Law;  and  if  he  recovered  any  thing  by  way  of  of^mtynaerve 
damages,  then  a  Court  of  Equity  entertained  the  discretion  on  thia 
suit  (r)  f  it  may  be  inferred,  that,  such  is  not  the 
fMdem  practice ;  but,  that,  the  Court  reserves  to 
itself  a  discretion,  not  of  giving  or  refusing  its  aid 
to  enforce  agreements  arbitrarily,  or  capriciously, 

but, 

(n)HaU  V.    Warren,  9  Yes.  Cha.  137,  ind  2  Vem.  480; 

608.  Cannel  ▼.  Buckle,  t  P.  Wma. 

(o)  Betteswarth  v.  Dean  ^  244. 

Chapter  of  St.  PauU,  Sel.  Ca.  {q)  3  Meriv.  486,  491. 

in  Cha.  68 ;  Bromley  v.  Fet^-  (r)  Dodsley  v.   Kinnersley, 

place,  2  Freem.  246;  Marquis  Ambl.  406;    Mason  v.  i^rmt- 

qf  Normanby  V.  Duke  of  De-  tage,   18   Ves.   37;    Alley  v. 

.vonshire,  2  Freem.  217.  Deschampsy  18  Vea.  228. 

(/>)  Acton  V  Acton,  Prec.  in 

VOL.  II.  F 
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but,  of  doing  so  upon  a  sound  and  temperate  con-" 

sideration  of  the  merits  of  each  particular  case  (/). 

Anaiym  of  a  In  the  casc  of  Gregory  v.  WiUiams,  it  was  very 

l&tc  cfluc   in 

which  specific     questionable  whether  the  plaintiff  could  have  main^ 

S^^r'^eJi?  **i»e*  *»  ^^^^^^  ^t  I^aw  (t):  yet  specific  perform- 
^3"*  ance  was  decreed  in  Ek^uity.    In  that  case,  the 

circumstances,  material  to  our  present  purpose, 

were  these :  a  tenant  was  in  arrear  for  rent,  and 

also  indebted  to  his  landlord,  as  well  as  to  another 

specified  creditor,  for  sums  due  on  simple  contract. 

The  landlord  entered  into  a  written  agreement, 

that,  if  the  tenant  would  give  up  possession  of  the 

fiirm,  in  respect  of  which  the  rent  was  due,  and 

execute  to  the  landlord  a  bill  of  sale  of  all  his  ef-- 

fects ;  he,  the  landlord,  would  discharge  the  other, 

named,  creditor's  demand,  in  the  first  instance. 

though  it  was     This  engagement,  having  been  made  to  the  tenant, 

abte  whrthtf  the  Bot  to  the  creditor,  it  was  very  doubtful  whether 

haJfrnaS^^     an  actiou,  on  the  part  of  the  creditor,  could  have 

au  action  at  Law.  ^Jgg^  maintained:  but,  the  agreement  raised  such 

a  trust  in  his  fiitvor,  as  the  Court  of  Chancery  did 

not  hesitate  to  execute  (u). 

Specific  oer-       If  trustees  to  preserve  contingent  remainders 

coDtntct  for  pur-  joiu  in  destroying  those  remainders,  before  the  first 

SS^ci"  "^^  ^  tenant  in  tail  is  of  age,  they  are  liable  for  a  breach 

where  a  title  wn  ^f  txiist ;  and  SO  is  every  purchaser  under  them 

be  made  0DlyT)y  -^    * 

the  tortious  con-  with  uoticc:  whcu  the  title,  therefore,  to  premises 
tees;  contracted  for  can  only  be  made  by  means  of  such 

a  tortious  act,  specific  performance  of  the  contract 

cannot 

(s)  Buckle  v.  Miiehell,   18  Meriv.  590. 

Vet.  Ill ;  Fkni  v.  BraiuUm,  8  (ti)  See  the  head  of  ** Land- 

Vea.  163.  lord  and  Tenant^"  voL  1»  p.  216. 

(t)  Gregory  v.  WUUams,  3 
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canuot  he  enforced :  but  where  such  trustees  have  but  where  their 
joined  in  a  recovery  after  the  first  tenant  in  taO  is  bhabie  u  a"^^ 
of  age,  and  the  transaeticm  appears  not  to  have  |hTti«e**mwt*be 
been  an  improper  <me,  it  will  not  be  punishable  as  a  ^<^p<ed: 
breach  of  trust  in  the  trustees ;  and  a  fortiori  the 
vendees  cannot  be  liable;  such  a  title,  therefore,  is 
one  which  a  Court  of  Equity  will  compel  the  ac- 
ceptance of;  and  the  contract  must  be  perform- 
ed (w).    For  though^  as  we  have  seen,  even  when  for  a  purchaser 
in  the  judgment  of  the  Court  the  better  opinion  is,  loUd^to^evaVe 
that,  a  good  title  can  be  made,  the  Court  will  not  i^teTthTtilie 
attach  so  much  credit  to  its  own  opinion  as  to  »«>  r^wonabiy 

*  near  that  no  dif- 

Gompel  a  purchaser  to  take  the  title,  but  leave  the  ficuity  in  parting 
parties  to  ILaw ;  still,  it  has  been  held,  the  doubt  ^  be  app^h^d- 
must  be  a  consider cJ^le,  a  rational  one ;  or  the  pur-  ^* 
chaser  cannot  e^nd^  his  contract :  if,  indeed,  the 
title  be  not  reasonably  dear,  and  marketable,  with- 
out that  degree  of  doubt  which  must  always  cre- 
ate difficulty  ibi  parting  with  it;  a  specific  perform- 
ance cannot  be  decreed  (^r). 

If  a  trader  within  the  bankrupt  laws,  being  seis-    if  a  trader,  re< 
ed  for  life  ^  eertain  freehoU  premtses,  with  re-  uro.'^.V'crl. 
uaainder  to  W  obiWren^  eedeem  with  his  own  mo-  'x^^^"^^.^ 
uey,  but  in  thfi  nmneg  of  trustees  for  hw  children's  "*  °/ '•'?  ^•'''^: 

ren«  tbe  interest 

u^e,  tbe  land  ta¥  upon  the  premises ;  such  a  transac-  ">  the  land  tax  so 
tion  will,  if  he  afterwards  become  bankrupt,  be  he  become  bai^k- 
deemed  fraudulent  within  the  5th  sect,  of  thestat  I^^g„^  who" 

1  Ta/>    "'^y  enforce  a 
*  •'"*'•  contract  for  sale 
(fv)  Buc^e  V.  P^rUms^  1  Ves.     9f>r3  7  Vea.  496 ;  Jkote  to  King^  of  tiie  same. 

&Bea.492;  BUcoe  y.  Wilh,  9  sUy  ¥.    Ymmg,  17  Ves.  471; 

Meriv.456;  Moody  V.Walters,  Lyddal  t.  We$Um,  2  Atk.  19; 

1.6  Yes.  314.  S6e,yoLl,p.492.  Jervoise  v.  Duke  of  Northrnn- 

(x)  StapyUon  v.   SooU^   16  herJund,  1   Jac.  &  Walk.,  576; 

Yea.  S74;  HUiary  ▼.  Waiter,  Stoper  v.  Fi$h,  t  Yes.  &  Bea. 

I  ft  Yes.  252;  Sperling  w.  Tre-  149. 

F  2 
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1  Jac.  1^  c.  15.  The  interest  in  the  land  tax  so 
purchased  will  pass,  by  the  bargain  and  sale  under 
the  commission,  to  the  bankrupt's  assignees,  who 
will  be  enabled  to  make  a  good  title  thereto ;  and, 
consequently,  to  compel  specific  performance  of 
an  agreement  for  purchase  of  the  bankrupt's  life 
estate  in  the  land,  together  with  the  redeemed 
land  tax  {y). 
A  party  who      A  party  who  has  entered  into  a  purchase  tigree- 

^  M  1  •  A 

art'agreemenriD  J^^nt  in  his  owu  name  alone,  cannot  escape  exclu- 
^^^  **be  hdd  ^'  r-  ^^^^  personal  responsibility,  as  far  as  the  vendors 
Bonaiiytohiscon-  are  coucemed,  by  alle^ng,  (if  the  fact  is  not  prov- 

tract    i^  lie  was  •  cj     o    v  x 

not  knowD  to      cd  to  havc  been  known  to  the  vendors,)  that,  he 

haye  been  actine  •j.j.v         a.»  i  ma  i_i_    ii!»i» 

on  behalf  of  was,  in  truth,  acting  only  as  trustee,  on  behalf  of 
others:  himsclf  and  other  co-trustees,  and  of  the  cestuis  que 

trust:  they  with  whom  he  contracted  in  his  own 
name,  have  a  right  to  hold  him  to  his  purchase ; 
and  if  he  have  entered  into  possession,  and  com- 
mitted acts  of  owniership,  he  may  be  ordered  to 
pay  the  purchase  money  into  Court  («).  So,  on 
the  other  hand,  although  the  vendors  may  be  on- 
ly trustees  for  sale,  the  vendee  has  nothing  to  do 
with  the  character  in  which  they  stand :  if  they 
fail  to  make  a  good  title,  they  must  pay  the  costs 
of  a  bill  filed  by  them  to  obtain  specific  perform- 
for,  parol  evi-  ance  («).  For  the  statute  of  frauds  would  be  con- 
feTuTtoXw  ^  stantly  frustrated,  if  parol  evidence  were  let  in  to 

wall  ^'inte^wted  ^^^^  ^^^  *'^^  parties  really  interested  in  the  con- 
were,  in  contra-  tract  were,  in  opposition  to  the  express  terms  of 

dictionofthe  ■  .  ^^        ,       ,^„^ 

written  contract  the  written  Contract  itself  (6).  j- 

(y)  Eml^  V.  Gw^y  3  Meriv.  (a)    Edwards    v.    Harvey, 

702.  Coop.  41. 

(z)  CrutchUy  v.  Jemitigham,  (b)  Bartlett  v.  PickersgUlf  I 

%  Meriv.  506.  Eden,  515. 
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If  the  reversion  of  an  estate  sold  by  auction^    a  purchaser  of 
was  descnbed  m  the  particulars  as  being  let  on  he  knew  to  be 
lease ;  should  it  turn  out,  that  the  counterpart  of  ^  hM^Thh^^^ 
the  lease  is  in  the  hands  of  a  third  party,  under  a  J'heSnte?'!? 
partition  made  previously  to  the  sale;  this  fact  will  ©f  the  lease  can- 

,  1.1-1  "®'  ^*  delivered 

not  constitute  an  objection  to  the  title ;  but,  un-  up  to  his  sole 
less  the  deed  is  deposited,  so  as  to  be  immediately  P**®^'®"- 
forthcoming  if  occasion  should  call  for  it,  a  specific 
performance  will  not  be  decreed  against  the  purcha- 
ser ;  for  it  would  be  too  much  to  put  him  to  the  ne- 
cessity of  filing  a  bill,  from  time  to  time,  to  have 
the  counterpart  of  the  lease  delivered  to  bim,  as  of- 
ten as  he  might  want  it  (c).    And,  when  ati  estate    Whep  an  estate 
has  been  sold  in  a  number  of  different  lots,  as  only  J^a  coples'of 
one  purchaser  can  have  the  original  title  deeds,  each  ^^^  at  the  veo. 
of  the  others  will  be  entitled  to  attested  copies,  at  ^^^'»  "**• 
the  vendor's  cost,  notwithstanding  the  inconveni- 
ence and  expense;  unless  the  contrary  has  been 
expressly  stipulated  by  the  conditions  of  sale  (d). 

The  completion  of  an  imperfect  gift,  or  of  a  con-  Completion  of 
tract  merely  voluntary,  cannot  be  enforced  in  tor"c^tracttS- 
Equity  {e) :  and,  if  a  man  agree,  in  writing,  to  pay  "**^  if\  mlT^' 
the  debt  of  another,  not  only  is  a  consideration  ne-  tiie  debt  of  ano- 

^    -  _  _  ther,  inconse- 

cessary  to  support  the  agreement,  but,  that  con-  quence  of  an  ob- 
sideration,  it  has  been  repeatedly  held,  at  Law,  tal«i^by"that 
must  appear  on  the  writing  (/).     In  Equity,  how-  jjjfj;;  ^l^^^^' 

ever  ^^^^  nudum  pae- 

tum : 

(c)  Shore  v.   CoUetty  Coop.  1    Ves.   Junr.  54 ;    WUlan  v. 

238.  Willan,  16  Ves.  82. 

(rf)  Darey.  Tucker,  6  Wes.  (/)    Wain  v.    Warlters,  5 

460;  Broughtan  v,  Jeroell,  15  E&st,  17;  Saunders  y.  Wakefield, 

Ves.  176.  4  Barn.  &  Aid.  602;  Jenkins 

{e)Antrobus  v.  Smith,  12  v.  Reynolds,  SBrod.  &BiDg. 

Vei.  46;  Coleman  v.  Sarrell,  20. 
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ever,  this  last  circumstance  has  not  been  deemed 

requisite  {g).    If  one  mati  bind  himself  U>  psy, 

and  if  he  do  actually  pay,  mooey,  in  conseqtrrace 

of  %n  obligation  midertaken  by  another ;  thfe  sta^ 

tnte  of  iVnuds  has  nothing  to  d6  ^th  th6  <(ttestioti : 

the  obligation  is  not  a  mere  nudum  pactuM,  btit  an 

engagement,  of  which  Equity  will  compel  the  exe- 

And  where  a  cution  {h).    And  whcrc  a  man  is  releas^  from  his 

that  his  creditor  liability  to  ouc  trading  finn>  in  considetatioti  of  an 

d^tju^?  ^^'^  assignment  to  them  of  a  debt  due  to  him  fam  an* 

ma^TT^ahwt     ^*^^^  trading  firm;  notice  of  which  assignment  is 

himself ;  giveu  to  ouc  of  the  partners  of  the  latter  firm,  who 

accedes  to  the  arrangement,  and  promises^  (even 
by  parol,)  to  pay  to  the  assignees  the  demand^ 
out  of  the  ftmds  of  the  partnership  in  which  he  is 
the  debfor*8  ver-  engaged;  this  promise  is  not  within  the  statute  of 
pay^ulTdebt^to  frauds:  for,  it  is  not  an  undertaking  for  the  debt 
no?  ^tthe  ^f  another,  the  old  debt  being  extinguished,  and  a 
statute  of  frauds,  new   oue  Created*     The  promise,  therefore,  will 

bind,  not  otily  the  party  who  made  it,  but,  the 
whole  partnership ;  even  though  i^ome  of  the  mem* 
bers  may  hare  retii'ed  before  the  promise  Was 
given ;  provided  the  debt  to  which  it  had  reference 
arose  out  of  joint  contracts,  entered  into  whilst 
they  continued  in  the  partnership  (i). 
Performance        Performance  of  a  naked  verbal  undertaking  to 

of  a  naked  verbal  ,  ,  •      ,       xv  •    j  ^   i 

undertaking  to    auswcr  dcmauds  agamst  a  third  person  cannot  be 
aJS^[  a'^S'^  enforced.    The  statute  of  frauds,  requiring  an  en- 

pewoncannot  be  gagCmCUt 

euiopceo  • 

(g)  Ex  parte  Mmet,  14  Ves.         (t)  Lacy  r.  M'Neile,  4  DowL 

190;    Ex  parte  Oardom,    15  &  RyL  10;  Israel  yr.  Dimglasy 

Vei.  288.  1  H.  Bla.  242;   Wood  v.  Brad- 

{h)  GfoMe  V.  M'Douul,  13  dick,  1  Tauat.  105. 
Yes.  160. 
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gagemettt  for  the  debt  of  another  to  be  in  writiiig^ 
has,  however^  been  consideraUy  cut  down  ever 
isince  it  waft  determined^  at  la^v{k),  that^  if 
you  tiirow  into  the  declaration  an  allegation^  that 
the  engagement  was  frandulent,  and,  in  the  form 
cf  a  representation,  that  the  party,  whose  cre- 
dit was  in  question,  was  of  sufficient  substance  to 
pay  the  debt;  should  the  fiu^t  prove  to  be  other- 
wise, an  action  may  be  maintained.  Lord  Eldon 
has  expressed  an  opinion,  that,  although  it  miglit 
appear  almost  improper  to  say  any  thing  having 
a  tendencT'  to  shake  that  decilioa;  yet,  thi^, 
the  doctrine  there  laid  down  is,  in  practice  and 
experience,  most  dangerous  (/).  His  Lordship  but  allegations 
was  of  opinion,  that,  such  a  case  was  properly  ?rkS"8u™L«» 
the  subject  of  equitable  jurisdiction  (m).  .And  J'^^  o^TcC^ 
though  Lord  Erskine  (n)  thought  more  fovoraUy  of  of  Equity, 
the  species  of  action  maintained  in  Padey  v«  Fr€^ 
man,  he  did  not  deny>  thai,  tbeM  were  many  casen 
in  which  Equity  might,  and  ought  to,  taterlS^e;  in 
order  to  give  more  effectual  relief  than  could  be 
had  at  Law.  Sir  William  Grant  (p)  agreed  with 
Lord  Eldon ;  and  it  is  now  well  established,  that, 
at  any  rate.  Courts  of  Equity  possess  a  concurrent 
jurisdiction  in  such  cases. 

In  order  to  compel  the  party  who  entered  into    whether  a  par- 
such  verbal  assurance,  and  implied  engagemeut,  to  Si7r!toan'impH^ 
f  make  it  good,  (though  not  itt  the  shape  of  per-  ^  2L^?«  ** 

formaaee 

(A:)  Pasley  v.  Freeman,  S  T.  (m)  S.  C.  p.  182. 

R.  51 ;  Ex  parte  Carr,  8  Ves.  (n)  C^ord  v.  Brooke,   18 

&  Bea.  110.  Ves.  188. 

(0  Evam  V.  Bicknell,  6  Ves.  (o)  Burronfe$  v.  Lock,  10  Ves. 

]  86.  475. 


i 
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gi?cn  to  another,  foimance  of  a  contract,  yet,  substantially,  by  d*- 

of  a  third  per-  ''  \ 

80D*8  Boireucy,  magcs  at  Law,  or  by  payment  under  a  decree,) 
to  makr^^ood,  whether  it  be  necessary,  that,  the  party  who  made 

the  representation^  which  turns  out  to  be  untrue, 

should,  at  the  time,  have  known  it  to  be  unfound- 

unicflB  he  knew    ed ;  is,  perhaps,  still  questionable.    Some,  and  ve- 

that  repreaenta-  ,.,  /..  ^^^i  i 

tioDtobefaise;  ry  high,  ttuthonties  appear  to  hold,  that,  unless 
^^Dot  ciwiy  tb^  party  making  the  misrepresentation  knew  it 
•^"^-  to  be  false,  no  action  at  Law,  or  bill  in  Equity, 

can  be  maintained  against  him  ( jo).   Other  author- 
ities, entitled  to  equal  respect,  and  one  of  them 
of  later  date  than  those  cited  to  the  contrary,  dis- 
tinctly lay  down  the  rule,  that,  as  there  is  no  doubt 
a  party  may  bind  himself  by  a   representation, 
just  as  much  as  by  an  express  covenant,  therefore, 
if,  without  knowing  that  it  is  not  true,  he  take 
upon  himself  to  make  a  representation  to  another, 
upon  the  faith  of  which  that  other  acts,  he  is  clearr 
ly  bound;  although  his  mistake  may  have  been 
Reasons  for     perfectly  innocent(^).     According  to  the  doctrine 
party^whoVvei  ^^^  Stated,  the  cousequouces  of  the  misrepresenta- 
ST^'u^T     tio»'  however  ruinous,  entitle  the  sufferer  to  no 
subject,  witiiout  relief;  the  whole  gist  of  his  action,  or  ground  of 

a  knowledge  of  ^  '         o 

the  fiicts,  should  suit,  must  be,  (what  may  be  very  difficult  to  prove 
consequences  of  eveu  whcre  it  Completely  existed,)  the  knowledge 
Sn^f  iTJwe  of  ^^^  person  pledging  himself  to  the  truth  of  his 
erroneous:  assertion.  But,  it  surely  must  be  a  sounder  princi- 
ple to  hold,  that,  a  person  who  engages  himself  by 
such  a  pledge,  is  bound  to  be  reasonably  certain  of 

the 

(p)  Cmford  ▼.  Brooke,  uhi  (q)  AinsUe  v.  MedlicoU,  9 
tupra;  Meretvether  v,  Shaw,  Ves.  21;  Hatchman  v.  Jack^ 
tt  Cox»  134.  sou,  12  East,,  635,  note. 
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the  facts^  or  to  make  good  the  consequences  of  his 
erroneous  statement.  The  injury  effected  is  the 
same  (and  the  fraud  little  less)  whether  loss  is  in- 
duced by  a  representation  known^  by  him  who 
makes  it^  to  be  false;  or  by  positive  assurances  on  at  leut  unieM  he 
the  part  of  one  who,  though  ignorant  of,  and  with-  ^nUnqui^. 
out  inquiring  into^  the  facts,  pretends  to  perfect 
information.  In  one  case  (r),  however^  (and  that 
case  has  been  since  mentioned  with  approba- 
tion («),)  the  Court  of  King^s  Bench — dusentiente 
Lord  Kenyon,  C.  J.^  held^  that,  if  a  person,  after 
diligent  inquiry,  make  a  representation  which  he 
firmly  and  bond  fide  believes  to  be  true;  though 
such  representation  prove  to  be  erroneous,  he  shall 
not  be  responsible;  notwithstanding  he  made  the 
statement,  not  as  being  derived  from  report,  but, 
as  coming  within  his  own  personal  knowledge. 

When,  in  answer  to  a  tradesman's  inquiries  as    a  man  by  de- 
to  the  circumstances  and  credit  of  a  third  person^  wouiytnwtaoo. 
the  party  questioned  only  says,  that,  "  he  should  ^^^  ^  ^ 
be  willing  to  give  the  person  in  question  credit  that  mch  other 
for  any  thing  he  wanted;'*  this  statement  will  neraUr^it.  ^ 
not  be  sufficient  to  render  the  party  making  it  an- 
swerable, as  for  a  fraudulent  misrepresentation,  al- 
though he  knew  that  the  person  concerning  whoni 
the  inquiry  was  made,  had  previously  been  dis- 
charged under  an  insolvent  act :  for  there  is  a  ma- 
terial difference  between  a  man's  stating,  that,  he 
himself  is  ready  to  give  credit  to  another,  or,  that, 
such  other  person  is  fit  to  be  trusted  generally  {t). 

And 

(r)  Haycraft  v.  Creasy,  2  Pull.  371* 
East,  92,  see  particularly,  p.  103,         (0  Oainsford  v.  Blachf^rd^ 

of  that  case.  7  Price,  549. 

(«)    Tapp  V.  Lee,  3  Bos.  & 
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A  party  cannoi  And  whete  th&te  hfts  been  merely  a  casual,  ii 
tracCby  aiie^^iTj  vide&t  Communication,  respecting  a  matter  which 
iS*by\'^Mu!a""  th^  Pa^  interested  therein  should  not  haTe  taken 
STli^Se^^^^^  upon  trust,  but  was  bound  to  inquire  into,  himself, 
SlTd  iT  ****  ^^^  ^*^  *^  Means  of  ascertaining ;  the  princi{de 
to  look.  is  Tery  intelligible  upon  which  it  has  been  decided, 

that,  a  contract  shall  not  be  avoided  by  an  innocent 
misrepresentation,  upon  a  subject  to  which  the 
party  complaining  was  bound  himself  to  look  (u). 
A  party's  own     The  parties  interested  in  having  the  conse-^ 

evidence  cannot  ^  ^-         ••    «        *    ^      .  ... 

be  received  to  queuces  of  an  alleged  fraudulent  representation, 
MXli^n'^mrde  ^ladc  good,  canuot,  at  Law,  be  heard,  in  any  case, 
1^  ^  ^bMk.  *^  prove  that  such  representation  was  actually 
ruptcy.  made ;  for  this  permission  would  be  more  likely 

to  multiply  than  to  check  frauds.    In  Equity  the 

rule  is  the  same;  with  one  exception,  (not  mnck . 

approved,  and  cautiously  restricted,)  in  cases  of 

bankruptcy  (to). 
Quisre,  whe-       Whether  a  party  coming  to  the  knowledge  of  a 

tliev  &  Dartv  wbo 

acta  upon  an  er>  representation,  not  made  to  him,  or  with  any 
I«otSti^^,^^in-  ^^^^  to  deceive  him;  but  to  which  he  gave  credit, 

t^rl^to  hTnT^s  ^^  "P^  *^^  ^^^^^  ^^  which  he  acted;  would  be 
entitled  to  relief?  entitled  to  relief  against  the  person  by  whom  that 

representation  was  made ;  maybe  doubtftil:  but, 

it  is  clear,  that,  no  claim,  in  consequence  of  such  re* 

presentation,  could  be  established  by  one  who 

knew  it  to  be  erroneous  (^). 

Agreementi  in      Au  agreement  in  writing  may  be  dissolved  l^ 

writing  may  be  p^^j^ 

(u)  Nash  V.  Palmer,  5  Mau.  "  Bankruptcy." 

AlSdw.dSl;  OldfieldY.  Round,  (x)    DenUm  ▼.  Daoies,   18 

5  Ves.  509.  Yea.  504;    Scvtt  v.  ScM,   1 
(m)  Ex  parte  Carr,  S  Vea.  Cox,  376, 

6  Bea.  Ill:  aee  the  besd  of 
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parol  (y) ;  at  leagt^  wbera  the  waver  bas  tlie  dfecC  totally  dindifis^ 
of  an  entife  abandotuxietit  and  ^tolutioii  of  the  ^  ^^^ ' 
contract  (2).    Yarmtioiis,  also,  agi^eed  to  by  parol, 
if  tbey  have  hem  M  ibr  acted  upon  that  the  origin- 
al agreement  could  no  longer  be  enforced  wiihout 
injary  to  one  party,  would  be  a  bar  to  a  specific 
performance  of  that  original  agreement  {a).    But,  bat  TeriMi  rugm^ 
vafidtiM^  Verbally  agreed  upon,  are  not  sufficient  str^tbestricT 
to  pi^event  the  strict  execution  of  a  written  agree-  nSST'ii. 
ment,  when  the  situation  of  the  parties  in  all  other  °^^ 
respects  remains  unaltered;  and  there  has  been 
no  expenditure  incurred  on  the  fkith  of  the  parol 
variations  (b).    An  estate  for  life  cannot  be  creat     Though  a  lem 

J I I  ,  V  1  •-  *  ^   -        1       fof  ^ife  haa  DO  le- 

edby  parol  (c);  and  a  written  agreement  to  de^  gai  validity  uo- 
mise^not  ripened  into  an  actual  lease,  is,  technical-  d<I^|^™  writ^ 
ly  speaking,  a  mere  parol  contract.    But,  though  tenmemonjndum 
a  lease  fm  life  can  have  no  legal  validity,  unless  it  such  an  agree- 
is  made  by  deed ;  still,  a  memorandum  in  writing  as  Equity  win 
may  constitute  an  agreement  to  let,  which  a  Court  **®^"**" 
of  Equity  wifl  specifically  execute  (d). 

The  possession  of  a  tenant  is  notice  to  a  pur*  The  poasearioo 
chaser  of  the  actual  interest  which  such  tenant  has  ticetoapurchaa- 
in  the  premises,  whatever  that  may  be  (e) ;  when,  na^s^fotlMt  % 
therefore,  a  tenant  is  in  possession  under  a  lease,  J{J*  ^^tTbry* 
with  an  agreement  in  his  pocket  for  the  purchase  agrtomoiit  with 

of 

(y)  Colet  yt.  Trecotkkk,  9  We. 

Veft.  250.  (d)  Browhe  t.   WMiier,  14 

(*)  Price  V.  Dyer^  17  Ves.  Ves.  158,412:  and  see  Deny. 

364.  Hoplnnson,   S   Dowl.    &  Ryl. 

(a)  Legal  v.  MiileTf  %  Ves.  509. 

Senr.  299.  (c)  Aliens.  Anihtmy,  1  Mer. 

{h)   Price  y.Dyery  M  M-  2S2;  Taylor  r.  StOfbeft.^Vea. 

prd,  Junr.  440. 

(c)  Doe  V.  Browne^  8  East, 
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the  yeodor,  wa*  of  the  estate/ those  circumstances^  taken  together^ 
^n  of  purchas  givc  him  an  equity^  repelling  the  claim  of  a  suhse- 
mfy  euforce^tba^  quent  purchascr  who  made  no  inquiry  as  to  the 
agreement         nature  of  his  posscssiou.     The  tenant  will  he  en- 

agaiust  the  ven-  ^ 

dee.  titled  to  a  conveyance^  according  to  his  agreement^ 

either  from  the  original  owner^  the  subsequent 

purchaser^  or  both,  as  the  Master  may  settle  ( f\ 

Equity  will  of-      There  are  many  cases  in  which  a  Court  of  Equi- 

agreement  which  ty  will  uot  disturb  an  agreement  which  has  been 

executed^^   ''^^^  executed,  though  it  would  have  refused  to  carry 

that  agreement  into  execution:    there  are/  also, 
many  cases,  where,  refusing  to  execute  an  agree- 
ment, the  Court  will  leave  the  party  to  make  the 
but,  in  cases  of  most  of  it  at  Law :  and  there  is  a  third  class  of 
der  the  agree-  '^  cascs  in  which  the  Court  would,  not  only  refuse 
JhTcred^u^  ^^    ^^  Carry  the  agreement  into  execution,  but,  order 

it  to  be  delivered  up  {g).  Fraud,  circumvention, 
imbecility  of  mind,  or  ignorance  of  the  real  effect 
of  the  transaction,  would  authorize  the  last  men- 
tioned, and  most  complete,  form  of  relief  (A).  In 
a  case  of  inadvertency  and  surprise,  not  amount- 
ing to  fraud,  the  plaintiff  would  be  left  to  his  re- 
medy at  Law  (i). 
Although  Courts      The  7th  scction  of  the  statute  of  frauds  only 

of  Equity  are  .  i        i  ■■  i  •/.         »»  t 

most  liberal  in     rcqmrcs,  that,  a  trust  should  be  manifesteahy  writ- 

their  ciHistruction  •  ,   .i_    *•*     -i        uv  .••jji_  •!.• 

of  agreements,     ^^S**  uot  that  it  should  be  con^^f^tf/^a  by  Writing: 

whiJh  maSilee  ^  ^^^^  ^y  **^®  ^^^  scctiou,  in  Order  to  make  m  agree- 
takes  place;       f^^f^f  binding,  the  very  agreement  must  be  in  writ- 
ing, 

(f)  Daniels  y.  Damson,  16  (A)  fVillan  v.  WUlan,  16 
Ves.  254;  S,  C.17  Ves.  433.  Ves.  82,  86. 

(g)  Willan  V.  Willan,  16  (i)  Twining  y.  Morrice,  i  Br. 
Ves.  83;  M&rtlockv.  BuUer,  331;  Mortlock  v.  BuUer^  10 
10  Ves.  308.  Ves.  319* 
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ing,  and  signed  by  the  party  to  be  charged  there- 
with, or  by  his  duly  authorized  agent.  Therefore, 
although  Courts  of  Equity  are  disposed  to  be  most 
liberal  in  their  construction  of  agreements,  upon 
the  faith  of  which  marriage  has  taken  place ;  and 
in  enforcing  their  execution  (it) :  yet,  a  mere  cor-  yct,a  correspond- 

J  ,     .  -I  •    .  ^         J'      1     ence only  declar- 

resppndence,  not  npened  into  agreement,  and  only  ingwhatthe  wri- 
professing  a  resolution  or  determination  on  which  {f^^^iel^  e^ 
the  writer  means  to  act ;  but  which  determination  ^^^  • 
he  keeps  in  his  own  power,  and  the  execution  of 
which  is  to  depend  entirely  on  himself;  though  it 
may  constitute  an  honorary  obligation,  has  no  le- 
gal effect,  and  its  performance  cannot  be  enforced. 
Should  a  marriage  take  place  in  reliance  upon  such  nor  will  a  written 
an  imperfect  engagement  to  make  a  settlement,  thT^rriage!  *' 
even  a  written  recognition,  after  marriage,  (and  ^^^®'*^*^****'y' 
therefore  without  consideration,)  could  give  no 
validity  to  that  which  was  previously,  as  a  con- 
tract, a  nullity  (J). 

No  private   contracts  in  fraud  of  a  marriage  no  private  con- 
agreement  can  be  enforced  (jn) ;  but,  on  the  other  marriage  agree-' 
hand,  where  a  marriage  has  taken  place  on  the  fo^^buu^i^ 
faith  of  representations,  made  by  a  third  person,  as  51*1*  ^^"k^^^ 
to  the  circumstances  of  one  of  the  parties  to  the  his  repreaenta- 

,    ,,  .   J  ^11.  tionsjonthcfeith 

mamage;  such  thu-d  person  must  make  his  repre-  of  which  a  mar- 
sentations  good,  even  at  the  suit  of  a  particeps  pia?^.  «•««"» 

criminis: 

(k)  Wanch/ard  Y.  Fotkerley,  284. 

2  Freem.  201;  Bird  v.  Blosse,  \l)  Randall  v.  Morgan^  12 

2  Ventr.  361 ;   Coohes  v.  Mas-  Yes.  72,  73. 

ca/i,  2Vem.34,  200;  Zittfer*v.  (m)  Palmer  v.   Neave,    11 

^7wtey,4Ves.512;  O'CaUag-  Yes.   167;    Scott  v.   Scott,  1 

han  V.   Cooper,   5  Yes.  128;  Cox,  378. 
Moor  V.   Hart,  2   Cha.   Kep. 
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erimnis  (ny    And  where  the  original  transactioa 
was  a  marriage  Hrocage  bond>  tiiough  such  bond 
may  have  been  given  up,  no  agreement^  which  ap- 
pears to  hare  been  substituted  for  it^  or  to  hare 
grown  out  of  that  fraudulent  transaction^  can  be 
enforced  in  Equity  (<^) ;  nor  will  the  slightest  aid 
be  given  in  support  of  an  action  at  Lfaw^  in  respect 
A  bin  Ue9  for  of  any  8(uch  claim  (ja).    But  a  bill  will  lie  for  dis- 
p^ilSof  mar.    coYcry  of  a  pTomise  of  marriage^  in  aid  of  an  m- 
riftg^*  tion  of  oMwnpsit  founded  on  the  contraet  between 

the  parties  (g). 

(n)  Neville  v,    Wilkinson^  1  (p)  King  v.  Burr^  S  M eriv. 

Br.  ^46;    Be  Maitm^Ule    ▼.  S9S. 

CfQvypUm^  1  Vc8»  &  Bea,  S5^.  (q)  Vmigham   t.  AUridge^ 

(o)  Martin  v.  Littlehalcs,  ck-  Fg^rreat's  Exch.  B^  42. 
ed,  1  Ball  &  Beat.  358. 
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CHAPTER  XVII. 


Frauds  upon  tie  Sale  off  what  is  termed,  a  Good- 
will ^a  business. 

We  have  fieen,  under  the  head  of  *'  Specific  Per-     Equity  will 
formance^'*  in  the  last  chapter^  that.  Courts  of  Igreemntfw 
Equity  will  not  execute  any  contract  for  the  sale  !^^ui?*^'^ 
ofameregoodwiU;  it  must,  however^  be  under* 
atoodj  that»  if  there  be  no  Araud  in  the  case,  such 
Courts  never  injoin  against  any  proceeding  at 
Law  under  an  agreement  of  this  kind  (a).  And,  the  aniM  web  good- 
goodwill  of  a  trad^  m»j  be  the  necessary  conse-  ^l^^acixw^to 
quence  of  sole  ownership  of  property  made  the  i^5i«nSw»S^ 
subject  of  contract:  if  this  be  the  case,  such  con* 
tract,  if  clearly  proved,  will  be  executed  in  Equi- 
ty :  for  here  the  goodwill  is  merely  an  accessory, 
aot  the  sdle  subject,  of  agreement  (b). 

Thou^  tt  has  been  decided,  at  common  Law,    a  stipuiaHon 
that,  there  is  nothing  illegal  in  a  stipulati<m,  that  the\^ndor!^\^ 
the  name  of  the  vendor  of  the  goodwill  of  a  busi-  ^J^Ja!*!^^^^^ 
ness  shall  be  continued  in  the  firm,  after  his  con-  ^'^*  interest  has 

ceased,  is  not 

cemm  the  business  has  entirely  ceased  (c) ;  yet,  illegal: 

1         Ml  i»         1  1     -i  1    yet,  it  is  DOt  a 

as  the  effect  of  such  a  covenant  can  only  be  to  al-  covenant  which 
lure,  and  deceptively  influence,  customers,  it  is  ^ll^^^ 

not 

(a)  Baxter    v.    ConoUy^   1      452. 
Jac.  &  Walk.  580«  (c)  Bvn  v.  Guy,  4  East,  IM. 

{h)  Keimedjf  v.  Lee^  9  Mer. 
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not  a  contract  which  a  Court  of  Equity  would  be 

disposed  to  enforce^  or  countenance  (d). 

A  contract  in       The  policy  of  the  Law  will  not  allow  a  general 

^fnt  of  ^nide  is  restraint  of  trade:  a  contract  to  that  effect,  though 

the^i-crtrainTex"  *  Consideration  be  paid  for  it,  is  void;  both  as  be- 

tends  only  to  a  jj^g  oppressive  to  ouc  party  without  benefit  to  the 

particular  place,        o     rr  r       j 

the  agreement,  if  othcr^  and  as  a  general  mischief  to  the  communi- 

made  upon  con-  . 

•ideration,  may    ty  {e):  but,  whcu  the  restraint  only  extends  to  a  par- 
support    :    ^J^^^J^J.  place,  the  contract,  if  made  upon  considera- 

And  a  trader  tiou,  will  be  Supported  {/  ).  And  a  trader,  it  has, 
oT^uainess'  and  in  a  late  casc,  bccu  held,  may  sell  a  secret  of  bust- 
^^iij  f^*^  ness,  and  restrain  himself  generally  from  using 
u«ingit;  that  secret;  for  it  is  indifferent  to  the  public  whe- 

ther one  individual  or  another  shall  derive  the  be- 
nefit of  a  secret :  public  policy  therefore  not  in- 
terfering, a  party  will  not  be  allowed  to  act  in 
upon  abstract  fraud  of  his  owu  contract  (g).  In  the  words  of 
m"«on ,  wWch'  Palcy  (A) :  ''  a  promise  cannot  be  deemed  unlawful, 
bT^^lmpiitS^  where  it  produces,  when  performed,  no  effect,  be- 
cjtcept  on  con-    youd  what  would  havc  taken  place  had  the  pro- 

ditionofse-         ^  .  . 

crecy,  ought  not  misc  ucvcr  been  made.  Upon  this  principle, 
although  the  *  promiscs  of  sccrccy  ought  not  to  be  violated,  al- 
Kdrrteg?"'  though  the  public  would  derive  advantage  from 
from  the  dis-      ^j^^  discovcry.     Such  promiscs  contain  no  unlaw- 

covcry.  •'  * 

fulness  in  them,  to  destroy  their  obligation :  for  as 
the  information  would  not  have  been  imparted 
upon  any  other  condition,  the  public  lose  nothing 

by 

{d)  Bozan  ▼.  Farlow,  1  Mer.  P.  Wms.  181. 
474.  ig}  Bryson  v.  WhUeheadf  I 

(e)  Mitchell  v.   Reynolds,  1  Sim.  &  Stu.  77. 
P.  Wms.  19£;  Morris  v.  Col-         (A)  1  Mor.  &  PoUt.  Phflos. 

man,  18  Ves.  488.  b.  3,  c.  5. 

(/)  MitcheU  V.  Reynolds,  1 
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Iby  the  promise^  which  they  would  have  gained 

without  it/'    However,  it  has  been  thrown  out,  as  ACouvf  ofEqui- 

t  V  iiowpvpr  will 

the  leaning  of  the  opinion  of  one  whose  slight-  i/Jt  be  anxious 
est  intimations  are  entitled  to  respect,  that,  a  |;j  ^'S^'""*' 
Court  of  Equity  ought  not  to  struggle  to  protect 
secrets  in  medicine  (i) :  and  the  same  Judge  had, 
on  a  previous  occasion,  refused  to  grant  an  in- 
junction restraining  the  violation  of  an  agreement 
not  to  impart  the  secret  of  an  invention ;  the  ground 
of  such  refusal  being,  (according  to  the  report,) 
that,  it  was  impossible,  from  the  nature  of  the  sub- 
ject, to  decree  a  specific  performance  (A?) :  but,  in  but,  an  order, 
a  later  case,  in  which  the  same  impossibility  of  cret  from  discio- 
enforcing  the  performance  of  a  negative  order,  where^fhe"que8^ 
protecting  a  secret  from  disclosure,  equally  exist-  *j®"  *i*"o7*c"^" 
ed;  Lord  Eldon  granted  an  injunction,  upon  the  deuce,  not  of  cou- 
distinction,  that,  in  the  case  then  before  his  Lord- 
ship, there  had  been  a  breach  of  trust  and  con- 
fidence (l\    Perhaps  it  may  have  been  consider-     Conjectured 
ed,  that,  when  the  disclosure,  or  concealment,  of  a  fJShlction. 
secret  is  matter  of  contract,  it  is  the  fault  of  the 
party  if  he  neglect  to  determine,  by  the  agreement, 
the  quantum  of  stipulated  damages ;  so  that  upon 
a  breach  of  covenant  he  might  sue  for  that  fixed 
sum  at  Law :  but,  that,  where  a  secret  has  been 
surreptitiously  obtained,  the  legal  remedy  and  the 
amount  of  damages  is  uncertain.     It  has,  however.    The  annual 
since  been  held,  that,  the  annual  profits,  which  ^ e  ^a^JI'of"" 
have  been  actually  made  by  the  sale  of  any  secret  *  **^^^- 
preparation,  afford  a  fair  criterion  for  estimating 

the 

(t)  WUUanu  ▼.    WilUams,  S     Meriv.  446. 
Meriv.  160.     See  iii/rd,  p.  70.  (f)    Yovatt  v.    fVinyard,   I 

(k)  Nenbwry    v.  Jame$^  %     Jac.  &  Wfdk.  394. 

VOL.  II.  6 
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the  value  of  the  secret ;  and  that  the  question  is 

more  proper  for  the  consideration  of  a  jury  than 

of  the  Master  (rn\ 

Equity  will  re-      Though  Equity  wiU  not  specifically  execute  a 

u^n'ihe^saie'of  co^t^^^rCt  for  Sale  of  a  mere  goodwiU;  yet,  where 

w^iiuch  sale    ^^^^  Contract  does  not  remain  merely  in  fieri ,  but 

^^}*^^  ^'""    ^^  heen  completely  entered  into,  and  guarded  by 

such  stipulations  as  do  not  contravene  the  policy 
of  the  Law,  a  Court  of  Equity  will  restrain  any 
andexpress  cove- fraud  upou  such  agreement  (»).  Express  cove^ 
aawhoreby  the  x^nts,  that  a  party  will  do  no  act  by  which  the 
iCTsened  hi^vah!^  goodwiU  cau  be  lessened  in  value,  are  not  necessa- 
are  not  necessary  |^  to  authorize  the  interference  of  Equity :  if  a 

to  justHy  the  in-    -^  l       /  . 

terference  of       man  evcn  Stand  by  and  encourage  the  purchase  of 
^"'  ^ '  a  goodwill,  thereby  creating  a  confidence,  that,  he 

will  not  engage  in  a  concern  prejudicial  to  the 

subject  of  sale ;  and  inducing  the  vendees  to  in-* 

volve  themselves ;  that  would  be  such  a  fraud  as 

would  justify  the  interference  of  a  Court  of  Equi- 

buUaninjunctiou  ty(o).     But,  whcrc  the  covcnant  by  which  it  was 

ed,  before  an     proposcd  to  iusurc  a  purchascr  the  full  benefit  of 

o75p^™ct""  the  goodwill  sold,  is  not  actually  contained  in  the 

for  breach  of  a    written  agreement,  an  iniunction  cannot  be  obtain- 

coveuant  not  ac-  ^  '  «f 

tuaiiy  contoined  ed  before  answer,  or  default  of  appearance,  to  the 
agreement  for  c<»nplainant's  bill :  for  though,  when  it  shall  have 
wiH  r  *  ^^^^'^^^    \ieeTk  clearly  shewn,  that,  such  covenant  was  kept 

out  by  bad  &ith.  Equity  nay  be  induced  to  inter- 
pose, on  the  ground  of  fraud  (/>) ;  yet,  that  charge 

cannot 

(Hi)  Gtetn  V.  Folgka/m^   I      Ves.  341. 

Sim.  &  Stu.  406.  (p)  Harrison  ▼.   Gardner^  % 

(n)  Sndih    v.  Fnmum^  2     MadL  221.     See  the  cue  stat- 

Swanst.  SSft.  ed,.  under  tlie  hesad  ^  "  Fnuid 

(o)   CrtUtw$U  T.    Ify0,   17     in  mallcra  o£AMtnjdan.'* 
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csimot  be  Bitbstantiat^  till  the  hearing.     Where  aud  %«here  there 
th^fe  is  no  trsLnd  in  the  caBe^  and  the  party  com«  ^,  but  the 
plaining  relies  upon  covenant,  he  eannot  come  ^renaXhte'S^ 
lAto  Equity ;  he  is  entitled  to  no  other  relief  than  ^U^"^"^^  "  *** 
$aSL  action  for  damages :  and  what  those  damages 
shall  be^  be  had  it  in  bis  power  to  ascertain  for 
faims^f,  by  his  agreement;  thereby  securing  a  per- 
Itect  remedy  (q). 

Where  a  m^  sells  the  goodwill  of  a  trade,  and  Effect  ofa  oo. 
covenants  to  make  it  as  profitable  as  he  can;  the  veIIdo*rofaK<^- 
actual  profit  made  is  not  that  which  the  vendee  is  "^^Is!^ T*''^ 'J" 

*^  profitable  as  het 

botmd  to  take :  he  will  have  an  action  of  covenant,  in  his  power, 
if  he  can  establish  lus  title  to  more,  which  might 
have  been  made,  but  for  the  default  of  the  Ven- 
dor (r).    Should  a  coach^master,  after  selling  his    irabmiDeMbe 
business,  with  a  condition  not  to  enter  into  any  JutfoiTthlit^h^'*" 
similar  concern  to  the  prejudice  of  the  vendee,  ^^"^  •*»•"  ^ 

^     ^  '  enter  into  aiy  «k 

subsequently  set  up  a  coach,  which>  though  it  does  m\iu  coacem* 
not  Start  from^  rans  through,  the  town  m  which  not  be  etadied» 
his  formet  establishment  was,  and  continues  on  wh^^^^^^ll!^ 
tiiesame  line  of  road;  he  will  be  restrained,  by  in-  JJ^'f"*^  **"^' 
junction,  &em  committing  such  s  fraud  on  his 
MvmiUkK/).     But,  Whete  the  goodwill  of  a  bank^  but,  when  the 
r«ipf  s  tfade  is  sold  under  the  commission  against  SSropV8^rade 
him;  the  bankrupt  will  not  be  estopped,  by  such  ha»  been  sold 

^  irr      '     .f  under  his  com- 

saie»  from  engaging  hg^Stt  in  the  like  trade ;  althotigh  mission,  the  pur* 

^  _  1  a        »  chasers  cannot 

to  ptofessto  carry  c^  A^some  trade,  under  the  same  prevent  him  from 
establishment,  w^fdd,  <5ertiihily,  be  fraudulent  us  fn fhe  IblTtmde. 
against  the  purcfhasers  of  his  former  business  (/). 

Though, 

(f)    Shackle    Y.  Baker,  14  («)    miliaj/u  v.  WUUams,  % 

Ves.  469.  Swanst.  25d. 

(r)  Scott  V.   Mackintosh,   1  (i)  Cruttmll  v.  Lye,  17  Vcb. 

Ves.  &  BetL.  506.  546. 

02 
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The  veudor  of  Thpugh,  where  an  obligor  engages  not  to  exer- 
Si^udtTokwerve,  cise  B  trade,  of  which  he  parts  with  the  goodwill; 
piir^^re!^a!iy  ^^  ^^^  restrictions  be  not  contrary  to  general  poli- 
restrictioiis,  not    ^y,  he  wiU  not  be  allowed  to  act  in  fraud  of  them : 

contrary  to  gene-     "^  ' 

rai  policy,  by      yet,  on  the  othcr  hand,  he  will  not  be  permitted  to 

which  he  has  .  .... 

bound  himself:  convcrt  thosc  vcry  restrictions  into  an  instrument 
vert"tho8e  re-^"'  ^^  fraud  agaiust  third  persons,  or  to  plead  the  sti- 
infitrument"of  *"  P^l^^tioi^s  by  which  he  is  restrained,  in  order  to 
fraud  against       evadc  the  fulfilment  of  contradictory  enfi^agements 

third  persons.  ,  .  i    t      i  t^        o  o 

which  he  has  subsequently  entered  into :  he  will 
not  be  permitted  to  break  faith  with  the  purchas- 
er of  the  goodwill  he  has  sold;  but  he  will  be  com- 
pelled to  make  compensation  for  breach  of  any 
other  contract^  which,  by  the  stipulations  of 
such  sale,  he  has  disabled  himself  from  perform- 
ing («). 
No  one  must .  Equity  will  restrain .  a  fraudulent  attempt  by 
interest!  in  the     ouc  man  to  iuvade  another's  property,  or  to  appro- 

Sliirb^loS^g  P^^**^  *^®  benefit  of  a  valuable  interest,  in  the  na- 
to  another,  and   ^u^g  Qf  goodwill,  cousistiufi^  in  the  reputation  of 

consisting  m  the  o  '  o  r  ^ 

reputatiai  of  his  his  trade  or  production.  For,  the  encroaching 
tion.^  or  p  party,  by  representing  himself  to  be  the  same  per- 
son, or  his  trade  or  production  to  be  the  same  as 
that  first  established,  combines  imposition  on  the 
public  with  injury  to  the  individual.  But,  where 
a  person  professes  to  sell  any  article — a  medicine, 
for  instance^ — of  as  good  a  quality  as  that  sold  by 
another,  but  not  holding  out  that  the  two  articles 
are  the  same ;  he  is  at  perfect  liberty  to  do  so : 
unless  an  exclusive  right  in  the  commodity  is  se- 
cured 


(tt)  Ex  parte  Dyster,  in  matter  of  MoUne,  2  Rose,  951. 
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cured  to  the  original  vendor  by  an  unexpired  pa- 
tent (w). 

A  tenant  who  occupies  a  house  in  which  a  par-     The  occupier 

__.  .  ._  A/iv<>^*  house  ia 

ticular  business  is  earned  on^  cannot  (unless  by  which  a  particu- 
express  stipulation  and  covenant,)  be  compelled  to  Jirried  "^  'can. 
continue  the  business ;  more  especially  if  it  be  one  "^^"|j^,|jjj,f  ^' 
which  he  himself  first  established,  or  re-established,  be  compelled  to 

continue  it 

there;  and  the  consequence  may  be,  that,  the  land- 
lord may,  at  the  expiration  of  the  term,  have  the 
house  without  any  trade  attached  to  it.  The  ten- 
ant may  have  a  sufficient  inducement  to  give 
some  additional  rent,  in  order  to  obtain  a  renewed 
lease,  but  the  landlord  has  no  pretence  to  consider 
the  goodwill  as  his  property.  The  fact,  therefore, 
that  an  under-tenant  has  given  a  premium  for  the 
goodwill,  can  be  no  proof  that  the  lease  was  origin- 
ally granted  at  an  inadequate  rent ;  if  an  attempt 
should  be  made  to  set  it  aside  on  that  ground  (x). 

It  is  clear,  that,  one  partner  cannot  treat  pri-     A  partner  who 
vately  and  behind  the  backs  of  his  co-partners,  for  own  name  a  lease 
a  lease  of  the  premises  where  the  joint  trade  is  S[  JhiKr 
carried  on,  for  his  own  individual  benefit :  a  lease  partuerehip  trade 

18  carried  on, 

obtained  in  his  own  name,  under  such  circum-  muat  hold  such 
stances,  will  be  a  trust  for  the  partnership.     He 
will  not  be  permitted  thus  to  secure  to  himself 
the  goodwill  of  the  trade,  in  exclusion  of  his  part- 
ners (y). 

In  one  case,  it  was  held,  that,  the  goodwill  of  a    Qutn-e,  whe- 

-  .     ther  the  goodwill 

partnership 

(ip)  Canham  y.  Janes,  2  Ves.  (y)  FeaihersUmhaugh  y.  Fen- 

&  Bea.  221;  Hogg  y.  Kirby,  wick,  17  Ves.  311;   WiUon  v. 

8  Ves.  22d :  see,  suprd,  p.  67.  Greenwood,    1   Wils.   Ch.   Ca. 

{x)Attomey'Generaly,Maw»  236. 
good,  18  Ves.  318. 
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of  a  partiierebip  partnership  trade  survives  (z) ;  but  that  has  been 
vWcir*  *""^       since  doubted  (a).    A  distinction  in  this  respect 

has  been  suggested  between  c<Hnmercial,  and  pro- 
fessional^ partnerships ;  and  the  advantage  of  eon* 
nexions  in  the  latter  case  held  to  survive,  unless 
there  have  been  special  stipulations  to  the  con- 
trary (b). 

(z)  Hammond  v.  DougUu^  5     Ves.  ftft7. 
Ves.  5S9.  (b)  Fart  ▼.  Pearce^  3  Mad. 

(a)  Crawihay  v.  CoUuu,  15     79. 
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CHAPTER  XVIII. 


JFraud  in    matters   qf   Settlement,    Conveyance, 
Grant,  Obligation,  Sale,  or  Purchase. 

A  NUMEROUS  class  of  frauds  in  matters  of  set*    Refemce  to 
tiement  and  conveyance,  will  be  found  under  the  thu  treatise,^un- 
head  of  '^  Bankruptcy  r  to  which  the  reader  is  re-  S«^Jod'£ 
ferred.     The  principles  here  stated,  and  the  cases  (*V"^  "Vk*\* 

*^  *  '  otherwiite  nave 

cited,  will  be  such  as  have  no  necessary  and  exclu-  found  a  phce 
sive  application  to^  or  dependence  upon,  the  bank*^  classed,  in  con- 
nipfc  Jaws:  although  most  of  the  subjecte,  here  ^Inrmix^ed'u^ 


treated  of,  mnj  occasionally,  and  indeed  frequent-  Tn? jSSiSi'd^ 
ly,  come  under  consideration  in  the  course  of  ad-  coiMUnca, 
ministering  the  jurisdiction  in  bankruptcy. 

Conveyances  obtained  from  expectant  heirs,  and 
others  laboring  under  the  disadvantages  arising 
from  embarrassed  circumstances;  from  incapacity ; 
or  from  abused  confidence;  will,  also,  be  found 
discussed  under  the  several  appropriate  heads,  and 
need  not  be  here  repeated.  For  the  same  reason, 
the  reader  is  referred  to  the  title  of  "  Specific  Per- 
formance/' for  a  discussion  of  many  frauds  upon 
contracts  of  sale  and  purchase,  which  might  other- 
wise have  found  a  place  here. 

The  statute  of  tba  27th  Eliz.  c.  4,  enacts,  that.  Every  voiun? 
all  conveyances  of  real  estate  made  with  intent  to  irvoid  "a^^ute 
deceive  or  defraud  jJi/reAa*^*  shall  be  void :  And,  Si^^wK 

in  ^^^'ut  notice; 
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in  the  construction  of  this  act^  it  is  now  firmljr 

held,  that,  every  voluntary  conveyance  is  fraudu- 

lent  against  a  subsequent  purchaser  for  valuable 

consideration ;  whether  such  person  has,  or  has  not, 

notice  thereof  (a).     And  a  Court  will  not  enter  in- 

unless  the  consi-  to  the  adequacy  of  the  consideration  (b) ;  unless  it 

small  as  to  be     be  SO  smdl  as  to  be  palpably  fraudulent  (c).    The 

!ent*r^'^  ^^^  "'  statute,  according  to  the  construction  established 

For,  a  purchas-  j^j  repeated  decisions,  says,  that,  a  purchaser  who 

er  who  has  notice     •'       r-  7      j   '  ^      r 

of  a  voluntary  has  uoticc  of  a  Voluntary  settlement,  has  notice,  not 
held  to  have  no-  of  a  title,  but  of  a  uullity  and  a  fraud.  The  pur* 
tice  ou  y  0  a  nu  -  ^yisi^eY,  to  be  surc,  cauuot,  in  such  case,  be  said  to 

have  been  deceived;  but  the  vice  of  the  transac- 
tion is,  that,  the  voluntary  conveyance  (if  at  all 
maintainable,)  might  have  enabled  the  vendor  to 
defraud  a  purchaser;  the  policy  of  the  Law, there- 
fore, says,  jevery  such  conveyance  sliall,  as  against 
purchasers  for  a  good  consideration,  be  taken  to 
But,themaker  have  been  made  with  a  view  to  defraud  (d).    But, 
setuemeiit  wm    although  a  voluntary  settlement  cannot  stand  as 
from  Eqdty  tn    agaiust  a  purchaser ;  the  maker  of  such  settlement 
disturbing  it.      yf{\\  reccivc  uo  assistaucc  from  a  Court  of  Equity 

in  disturbing  it  {e). 
All  voluntary       The  statute  of  the  L3th  Eliz.  c.  5,  declares  all 

alienations  of  j     i-         .•  i»        i 

property,  by  gifts,  couveyauccs,  and  alienations,  oi  real  or  per- 
who  are"^^^"'  soual  estate,  whereby  creditors  may  be  delayed  or 

at  the  time  of  the  defrauded, 

(a)  Buckle  v.  Mitchell,   18  toft,  1  Ves.  &  Bea.  184:  and 

Ves.  110;  Metcalfe  Y.  Pulver-  see,  also,  po«t. 
toft,  1  Ves  &  Bea.  188,  (d)  Buckle  v.  Mitchell,  ubi 

(6)  nuUoch  V.  Sadler,  Ambl.  suprd. 
766.  (e)    Snuth    v.    Garland^  2 

(c)    Upton  V.   Basset,  Cro.  Meriv.  1^7. 
Eliz.  445 ;  Metcalfe  y.  Pulver- 
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defrauded^  void  as  against  such  creditors;  but,  ju-  tmnMction,  may 

,.   .  ,  .  .       ^         I  •       1     1  -i-^  be  delayed,  are 

dicial  interpretation  has  determined,  that^  creditors  voidugainatihow 
at  the  time  of  the  transaction  are,  alone,  intended  ^^ 
by  the  statute :   thus,  a  settlement  made  after  but  may  be  su^. 
marriage,  and  therefore  considered  voluntary,  will  :'„'£,Kt 
be  maintained  against  subsequent  creditors,  pro-  t^*^^ttiw*wiuf 
yided  the  settlor  was  not  indebted  at  the  time  he  pot*  at  the  time, 
made  it(jf').     This  general  rule  must,  however, 
be  qualified,  so  as  to  jexclude  cases  of  positive 
fraud:  it  is  not  necessary  that  a  man  should  be  ac- 
tually indebted,  at  the  time  he  enters  into  a  volun- 
tary settlement,  to  make  it  fraudulent ;  if  he  do  so  or  then  looked 
with  a  view  to  his  being  indebted  at  a  future  time,  coming  ao. 
it  is  equally  a  fraud,  and  ought  to  be  set  aside  (g). 

To  induce  a  Court  of  Equity  to  set  aside  a  set-  a  creditor,  be- 
tlement,  as  being  fraudulent  under  the  13th  Eliz.,  (oEjuit'A^iv^^ 
the  complaint  must  be  made  by  a  creditor  who  »  ■fitiement  Kt 

•  rt  .  .  .  •  aside,  as  being 

has  put  himself  into  a  situation  entitling  him  to  fraudulent,  under 
apply  for  the  aid  of  the  Court,  by  having  obtained  should  ant  ob- 
judgment  for  his  debt,  and  shewing,  that,  by  the  hilT^br'"^^' 
settlement,  he  is  defrauded  of  the  fruits  of  judg- 
ment (A) :  for  a  voluntary  settlement  is  void,  under 
this  statute,  only  as  against  creditors;  to  the  ex- 
tent in  which  it  may  be  necessary  to  deal  with  the 
estate  settled  for  their  satisfaction,  the  settlement 
is  null ;  to  every  other  purpose  it  is  good :  satisfy 

the  creditors,  and  the  settlement  stands  (t ). 

When 

{/).  Kidney  y.  Causstnaker^  (h)     Colman  v.   Croker,   1 

12  Ves.    155;     Battersbee  y.  Yes.  Junr.  161. 

Farringtan,  1  Swanst.  US:  see  (»)  Curtis  v.  Price,  12  Ves. 

fn/ra,p.  77.  103;    Rand  v.   Carttoright,  2 

(g)  Stileman  v.  Ashdonm,  2  Freem.  183;   Ex  parte  BeU,  1 

Atk.  480 ;  Taylor  v.  Jonest  ft  Glyn  &  Jameson,  284. 
Atk.  602. 
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Pott-uuptiai        When  the  transaction  is  a  private  one  between 
IB  paraMnc0  of    the  purties  themselves,  and  when  not  executed  in 
tidoT  a?^oid  as  pursuance  of  ante^nuptial  articles  (A),  a  post-nup«- 
agaiost  purchas-  tj^|  settlement  cannot  be  sustained^  as  a^inst  pur- 
chasers ;  for  the  contract  of  marriage,  being  com- 
pleted, supplies  no  valuable  consideration  (/) :  and 
the  27th  Eliz.  as  we  have  befcnre  seen,  makes  all  vo- 
luntary settlements  null  and  void,  as  against  pur'- 
but,  not  against  choser^  for  Valuable  consideration  (m) :  but  the  13th 
£sr;oTuT^^  Eliz.  does  not  make  all  voluntary  conveyances,  or 
folZduienf  ****  settlements,  void,  as  against  cr^^W^  ;  but  merely' 

declares  Jraudtdent  settlements  void  .against  their 

An  allowance  to  claims(n).    Wbcu  a  husband  has  behaved  so  ill  as 

tenMce?when'    to  entitle  the  wife  to  obtain  a  divorce  in  the  Spirit- 

"^lit^^i!ti^for  ^fti  Court  a  mensd  et  thoro,  and  to  have  a  proper 

tb«  aamepurpoM^  allowance  from  him ;  if  the  wife,  instead  of  prose- 
is  o^t  fraudulent  '  '  £- 

cuting  that  right,  agree  to  accept  the  maintenance 

proposed  by  him,  without  litigation,  this  cannot 

be  deemed  such  a  voluntary  act  as  to  be  void 

against  creditors.    The  transaction,  indeed,  can 

hardly  be  said  to  have  taken  place  without  a  good 

A  conveyance  Consideration  (o).    And  a  conveyance  altogether 

SSfff'nTS^  voluntary,  by  a  person  not  indebted  at  the  time,  is 

^lid^a'^^nrt  fii-  ^^^^^y  good  against  future  creditors  {p);  thatooor 

ture  creditors:     stituics  the  leading  distiDctk>n  between  the  two 

statutes. 


(i)  HyUon  v.  Biscoe,  2  Ves.  Atk.  15;  Jone*  v.  Boulter ^  1 

Senjf.  SOS.  Cox,  294;    Chawdetf  v.  Lord 

{I)  Beaumont  r.    Thorp,  1  Duneaney,  2  Sch.  A  Lef.  714. 

Yea.    $enr.  27 ;    Randall  v.  (a)  Hobha  r.  HM,  1  Cox, 

Morgan^  12  Ves.  73.  446. 

(m)  Buckle  v.  Mkchell,  18  (p)     OlaUter  v    Hewer,   8 

Ves.  110.  Ves.  200 ;  Sktm  v.  SutnM^K  < 

(n)  Rutsell  v.  Hammond,  1  Vern.  827. 
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statutes.    Fraud  vitiates  the  tnnsaGtion;  but  a 
settlement  not  fraudulent^  by  a  person  not  indebt- 
ed, is  valid^  as  we  have  just  seen,  although  it  be 
voluntary  (g):  and  the  trifling  debts,  which  every  nor  win  the  tn. 
housekeeper,  however  regular  in  his  accounts,  everylhoilMkX^ 
must  necessarily  have,  will  not  raise  a  presumption  JJjJ^"^  ijl^^p. 
of  fraud ;  that  must  depend  upon  the  fact  whether  tjon  of  fraud. 
he  was,  or  was  not,  in  insolvent  circumstances  at 
the  time  (r). 

Post-nuptial  settlements  are,  however,  frequent-    Poit-oaptiaJ 
ly  directed  to  be  made  by  the  Court  of  Chancery;  ^der  the  ^eo- 
of  course,  in  such  cases  the  presumption  of  fraud  ^^^''Ir^^l^ 
cannot  arise,  and  the  Court  will  support  its  own  ^  ■upport«d : 
acts  («).     And  a  settlement  after  marriage,  even  and  without  this 
though  made  without  the  intervention  of  a  Court  l^^^'^JJi^^^ 
of  Equity,  will  be  good  against  creditors,  provided  ^!!^^!^^l^^ 
it  be  made  in  consideration  of  money  received  as  ofmooeypaid; 
a  portion  (Of*  or  as  an  addition  to  a  former  por* 
tion(ii);  or  even  upon  an  agreement  for  paynient  or  agrted  to  im 
of  money  to  the  settlor,  if  the  money  be  afterwards  ^Irdi  actimiiy 
piaid  pursuant  to  the  agreement  {w);  or,  if  the  pro-  Stbr?** 
perty  settled  helonged  to  the  wife,  and  the  hus-  ^""^  when  the 

*        •'  °  property  beloog- 

band  could  not  have  obtained  possession  of  it  with-  ed  to  the  wife, 

A  ^-a        •ii^-TM        A     i^w-i      •  A        .  1  w*^  ^^*  husband 

out  the  aid  of  a  Court  of  Equity;  for,  m  such  caae,  could  not  have 

. «      got  it  without  the 
tne  aid  of  Equity. 

(9)  Tonmsend  v.  Wyndiam,  fieft*  ^99. 

ft  Y«a.  Sear.  11 ;  HpUfynmy  ▼.  (t)  HyUon  v.  Biseoff  %  Vet. 

Miihnrd,  1  Mad«  419;  B^tUr^'^  Seor.  SOS. 

hee  V.  Farrmgian,  1  SwaaaL  (t»)  Ward  v.  ShalkU^  2  Ves. 

113:  iM  typri,  p.  76.  Sear.  17,  18;  Jones  v.  JUartk^ 

(r)  Luth  V.  Wilkmson,  5  Vea.  Ca.  temp,  Tolb,  6i. 

dS7.  (fv)  Brown  ▼.  Jones^  1  Atk. 

(#)  Wheeler  ▼.  Caryk  Ambl.  U9. 
Ifl;  BaUv.  CouiU,  I  Vea.  & 
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the  Court  itself^  if  it  had  been  called  upon  to  act^ 
would  have  directed  some  such  settlement  {x). 
Different  effect      But,  an  assignment^  by  the  husband,  to  a  par- 
made  1by*a"hu^  ticular  (y)  assignee,  of  an  equitable  interest  given 
abiL'^iuterwt'^"*^'  to  the  wifc  for  her  life  only,— (such  assignment 
given  to  his  wife  being  made  for  valuable  consideration,  and  at  a  time 

jor  life  only: 

when  the  husband  was  maintaining  his  wife,) — 
will,  it  seems,  be  supported ;  and  the  purchase/ 
will  not  be  bound  to  make  any  provision  for  the 
wife ;  although,  if  the  absolute  equitable  interest 
had  been  given  to  the  wife,  the  preponderance 
of  modem  authorities  appears,  after  considerable 
jSuctuation,  to  establish,  that,  neither  the  husband, 
nor  those  claiming  under  him,  would  have  been  per- 
mitted to  obtain  possession  of  the  property,  with- 
out making  a  provision  for  the  wife,  or  having  her 
Where  the      express  couseut  («).     Of  course,  if  the  wife's  pro- 
re^c^  the^'lfe's   P^rty  be  of  such  a  nature  that  the  husband,  or  his 
propcrt^^by  pro-  assignees,  can  reach  it  by  process  of  common  Law; 
Equity  docs  not  there  is  uo  ground  for  the  interposition  of  the 

interfere. 

Court 


and  where  her 
equitable  interest 
was  absolute. 


(x)  Jewson  v.  MouUon^  % 
Atk.  420;  Middlecome  v. 
MarloWf  %  Atk.  519;  Brown 
V.  Jonei^  1  Atk.  190;  Hinton 
T.  Scottf  Mosely,  S36;  Moor 
V.  Rycaukf  Free,  in  Cha.  2ft  \ 
Earl  of  Salisbury  y.  Newton^  1 
Eden,  371;  Lord  EUbank  v. 
Montolieu,  5  Ves.  743;  Carr 
V.  Taylor,  10  Ves.  680. 

(y)  Elliott  V.  Cordell,  5 
Mad.  156;  Mitford  v.  Mitford, 
9  Ves.  100;   Wright  v.  Mor- 


ley,  12  Ves.  18.  As  to  the 
rule  with  respect  to  general  as* 
signees  under  a  Commission  of 
Bankrupt,  see  post,  under  the 
appropriate  head. 

(z)  Like  V.  Beres/ord,  S 
Ves.  512;  Macaulay  v.  PhiU 
ips,  4  Ves.  19;  Beres/ord  v. 
Hohson,  1  Mad.  873 ;  Homshy 
V.  Lee^  2  Mad.  20 ;  Earl  of 
Salisbury  v.  Newton,  M  suprh; 
Johnson  v.  Johnson,  1  Jac.  & 
Walk.  477. 
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Court  of  Chancery  to  restrain,  in  her  favor,  the  ex- 
ercise of  the  legal  right  (a). 

The  claim  of  children,  to  have  a  settlement     The  claim  of 
made  on  them  out  of  their  mother's  equitable  pro-  tiement,  out  of  * 
perty,  is  entirely  dependent  upon  her,  if  livmg,  up  '^,:^^%l 
to  the  period  of  a  final  decree  for  a  settlement  upon  P^l^y* "  depend- 

*  *         ent  upon  her,  if 

her  and  her  issue :  a  decree  that  the  husband  should  living,  up  to  the 
lay  before  the  Master  proposals  for  such  a  settle-  decree: 
ment,  will  not  establish  the  claims  of  the  children ; 
which  may  be  disappointed  by  the  mother,  if  she 
think  fit  to  come  into  Court  and  give  up  the  pro- 
perty: the  right  of  children,  in  such  cases,  can 
only  arise  out  of  contract,  or  final  decree  (b).    But,  but  if  the  mother 
if  the  mother  die,  after  a  proposal  for  a  settlement  pILtfor  a%u)c^ 
is  directed,  without  having  waved  the  benefit  there-  ^^^^  ^^e"d  it 
of;  then,  although  such  settlement  was  not  com-  **!«  husband,  and 

.  his  assij^ecs*  are 

pleted  in  her  lifetime,  the  husband  will  be  bound  bound; 
by  the  proposal  (c) ;  as  will  his  assignees  (d).  For, 
the  right  of  the  wife  does  not  depend  upon  de- 
cree or  order;  her  equity  attaches  at  the  same 
time  with  the  jurisdiction  of  the  Court:  and  when 
ance  a  bill  has  been  filed  on  her  behalf,  though  she 
should  die  before  any  answer  is  put  in,  yet,  if  she 
has  not  waved  her  equity,  her  children  will  have 
an  immediate  title  to  the  provision  which  their 

mother 

(a)  Attorney-General  v.  10  Ves.  88,  anJ  13  Ves.  8; 
Whorwoody  1  Ves.  Senr.  539 ;  Lloyd  v.  Williams^  1  Mad. 
Macaulay  v.  Philips^   4  Ves.      459. 

18;   Langham    v.    Nenny,    3  (c)  Murray  v.  Lord  Elibanky 

Yes.  469;  Jewson  \,  Mouhon^  10  Ves.  91;  Rowev.  Jackson^ 

ft  Atk.  419;  Burdon  v.  Dean^  cited  1  Mad.  465.   « 

2  Ves.  Junr.  609.  (d)  Martin  v.  Mitchell,  cited 

(b)  Murray  v.  Lord  EUbank,  10  Ves.  86. 
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mother  could  have  acquired,  if  she  had  lived  (/). 
sttch  prouomi.     The  death  of  either  husband  or  wife,  whilst  thedueik 

L.  II 

ootaffectthehus-  tion  of  aii  equitable  t^ettlement  rests  in  proposal 
ttf  bVltrv^rvor^  merely,  wffl  not  affect  the  title  of  either  to  take  by 
ship,  where  there  survivorship,  whete  there  ar€i  no  childten  (f):  and, 

are  no  childrei) :  ^ 

•od  where  there  as  w^  have  Seen,  that,  the  wife  may,  where  there 
v^e  may  decline  are  children,  defeat  their  expectations  when  $he 
fhTjSSiilJf  "^  has  only  an  equitaWe  interest ;  it  follows,  a  fortiori, 

that,  notwithstanding  proposals  have  been  carried 

in  before  the  Master,  she  may,  when  she  obtaing  a 

legal  title  to  the  pr^yperty  by  survivorship,  decline 

proceeding  to  a  settlement  upon  her  issne. 

LiiHftatiiMis  in      Limitations  in  a  marriage  settlement,  extended 

menn  in  fc^  of  to  e^Aatentl  relations,  are,  so  far  as  the  collaterak 

S^IJ^^Hy^^  are  concerned,  held,  in  general  easei*^,  to  be  volm^ 

ThMt^  ^^    **^'  ®^^'  therefore,  void,  as  against  a  subsequent 

bond  fide  purchaser  for  good  consideration  {g). 
but.  in  some  But,  where  a  &ther,  tenant  for  life,  refuses,  upon 
fo^^rtiSTnoT^"  the  marriage  of  his  son,  tenant  in  tail,  to  enable 
»idl«tion*"of  ma^^  ^^"^  *^  "^^^  »  Settlement,  unless  at  the  same  time 
timed™*^  ^  '"*  *  provision  be  made  for  his  brothers,  sisters,  or 

other  relations ;  these  persons^  though  not  within 
the  considemtion  of  marriage,  are  yet  within  the 
contract  between  the  father  and  son:  and  Courtu 
of  Bqnity  have  decided,  that,  such  a  claim  Is  ivot 
that  of  a  mere  volunteer;  and  consequently  not 
within  the  statutes  of  the  27th  or  the  13th  of  Eli- 

zabeth  (A). 

When 

{e)  Steinmetz  v.  HedMn,   1  (g)  Sutton  v.   ChHm^d,  8 

Olyn  &  Jamesoft,  68.  Meritr.   £64 1    Johnsen  t.  Le- 

{f)Macaukty^.PhiUffiy  4  g^d^  S  Mad.  38<;   Nairn  w. 

*Ve&.  19;  Murrdy  y,  tord  Eli-  Prowse^  6  Ve«.  759,    • 

bank,  10  Ves,  91.  (A)  Ptiheftoft  r.  Pidn^fioft, 
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When  a  settlement  is  made  on  a  ward  of  Court,     ^^  «•  to  *!t. 
if  the  hulk  of  the  property  proceed  from  the  lady,  winborCMH. 
attention  is  paid  to  the  interests  of  a  second  hus- 
band, and  the  children  of  any  second  marriage  (i) : 
generally,  by  giving  the  wife  a  power  of  appoint* 
ment(Ar). 

The  parties  to  a  settlement  may  be  entitled  to    Whereasettie- 
come  into  a  Court  of  Equity  to  have  the  settle-  formedlYcconT" 
ment  reformed  according  to  their  intention  de-  {"o^n  de^fared*^ " 
clared  in  the  recital  (/);  but,  the  Court  will  not,  ^«'<^»ta'- 
unless  in  a  case  between  parent  and  child,  lay 
hold  of  a  circumstance  of  that  sort,  to  destroy,  by 
the  recital,  the  ohmous  and  clear  effect  of  the 
words  in  the  other  parts  of  the  deed  (!»)•     And  a     a  mere  recital 
recital,  in  a  post-nuptial  settlement,  of  ante-nup-  LetUeMvmt*  of 
tial  articles,  ot  the  existence  of  which  no  distinct  ^S^'JSIinlk*'^ 
proof  is  given,  cannot  bind  creditors :  as  it  would  ***"^  <»**«tarr, 
ky  open  a  wide  entrance  for  the  admission  of 
frauds,  to  give  every  debtor  the  power  of  conclud- 
ing his  creditors  by  such  a  recital,  in  a  deed  tf^ 
which  they  are  not  parties  (n):  the  parties  tfaem^  ftnmgh  it  m«y 
Mlves,  and  ttioee  claiming  under  them,  may  be  ^^  ^"^^^^ 
bdund  (o) ;  but  as  against  others  the  recital  can  ne* 

18Ves*9^;  Goring  ▼.  NmU^  Ves.  Judt.  59. 

3  Atk.  189;  Jones  v.  Boukcr,  (m)  Hope  v.  Lord  Clijden^  6 
1  Cox,  294;  Osgood r.  Strode,  Ves.  508;  Bath  ^  Montague's 
I  P.  Wns.  1256.  ease,  3  Cha.  Ca.  101 :  and  see 

(t)  HaUey  v.  HaUey,  9  Ves.  Marquis  Cholmondeley  v.  Lord 

472 ;   Wells  v.  Price,  5   Ves.  Clinton,  2  Jac.  &  Walk.  99. 

898.  (n)  Bmitersbee  t.  Fatringion, 

{k)  Bathurst  ▼.  Mttrray,  8  1  Swanst.  113. 

Ve«.  76,  78;   fVhch  v.  Jtmes,  (o)  Ford  v.   Grey,  1  Salk. 

4  Ves.  386.  il86;     Underwood     v.     Lord 
•    (l)  Payne  v.  CoHier,  1  Ves.  CourUmm,  t  Sck.  ic  Lef.  ^9. 
#UBr.  171;  />or«<i  ▼.  itov,  1 
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A  mere  mft-    vcr  be  Considered  as  good  evidence  (p).    A  dis- 

statement  id  the  .  •      . .  «         ,    ,  •    .    n-    -i  i  •      •   ^       . 

recitaiof  asetue-  tmction,  Tounded  on  vcry  intelligible  principle,  is 
^rty  from  whom  ^^^^c,  whcrc,  by  a  settlement,  in  other  respects  re- 
ceX^^irnot^^  ^^^^^  ^^^  unimpeachable,  money,  which  in  re  ality 
vitiate  it:  belonged  to  the  husband,  is,  by  the  recital,  declar- 

ed to  have  been  the  property  of  the  wife.  Such 
a  misstatement  operates  no  fraud  on  creditors,  for, 
the  husband  might  equally  have  settled  the  money, 
calling  it,  what  in  fact  it  was,  his  own;  such  a  set- 
tlement cannot,  therefore,  be  set  aside,  on  that  ob- 
if  the  false  state-  jection  (q).    It  might  be  otherwise  if  the  recital 

tovarythe"rigifte  was  uot  ouly  uutruc,  but,  such  uutruth  went  to 
of  third  persons.   ^^^^  ^^^^  ^j^j^^g  ^f  pcrsous  uot  parties  to  the  in- 

strument  (r). 
A  husband  A  husband  who,  by  duplicity,  obtains  from  his 

an  agreement  ^  ^^^^  ^  transfer  of  stock  standing  in  her  name,  and 
ria ^e  in hb^ ^fe's  ^^^^^>  ^7  agreement  before  marriage,  was  to  have 
fevor.  been  settled  for  her  use;  will  be  ordered  to  re- 

transfer  the  stock  to  the  uses  of  the  settlement; 
and  to  pay  all  costs,  on  account  of  the  fraud  (i). 
On  the  other  On  the  other  hand,  the  Law  conveys  marital  rights 
execute^d  by  a^    of  property  to  the  husband ;  and,  when  the  intend- 
7h"erf;tl"r/hu"'  ed  Wife  has  been  guilty  of  any  fraud,  by  holding 
baiid's  marital     Qut  to  the  husbaud  that  there  is  nothing  to  interfere 

rights,  will  be  ^ 

▼Old:  with  his  rights;  then,  any  voluntary  deed  execut- 

ed by  her,  in  prejudice  of  such  representa^tion,  will 
be  void  (/) :  prima  facie,  however,  such  a  deed  is 

good ; 

(p)  Kelly  V.  Power,  2  Ba.  &  (r)  Watt  v.  Grove,  %  Sch.  & 

Beat.  251.  Lef.  501. 

(g)  Campion  v.   Cotton,  17  (<)  Lampert  v.   Lampert,  I 

Ves.  272;  Ex  parte^  Gardner,  Ves.  Junr.  21. 

12  Ves.  41;  Ex  parte  Camp^  (t)  Countess  of  Strathmore  y. 

hell,  16  Ves.  244.  Bowes,  2  Cox,  dO;  Carleton  f. 
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good ;  and  if  a  woman  before  marriage  make  a  but,  unUss  fraud 
conyeyance  in  trust  for  herself,  or  settle,  or  en-  settlement  of  her 
ter  into  an  agreement  in  writing  to  settle,  her  pro-  w^,an^before 
party,  on  any  third  person ;  and  this  be  done  with-  ^"'^"!f  ®j|  ^'"  ^ 
out  any  fraud- upon  the  future  husband;  such  set- 
;  tiement,  or  agreement,  will  be  obligatory  upon  the 
.  husband;  even  although  he  was  a  minor  at  the 
time  of  the  marriage  (u) :  yet,  the  wife  herself,  if    Effect  of  a  co- 
under  age,  would  not  be  bound  by  her  covenant,  Tnto^by  Twomu 
upon  marriage,  as  to  her  own  (w)  landed  property ;  Her  *own^  hnd^ 
but  the  conscience  of  the  husband  would  be  bound  property,  when 

.  .  auch  covenant 

not  to  assist  her  m  defeatmg  her  engagement :  and  forms  part  of  a 
without  such  aid,  she,  during  coverture,  could  do  Scnt'*^  "*  ^ 
no  effectual  acts  to  frustrate,  though  she  might 
decline  doing  any  in  execution  of,  her  cove- 
nant (a).  And  a  partial  accession  to  a  settlement 
on  a  female  infant,  such  accession  being  made 
'  by  her  after  she  has  attained  the  age  of  twenty- 
one,  will  be  deemed  an  election  to  abide  by  the 
whole  (y). 

With  respect  to  personalty,  it  is  clear,  that,  Agreements,  be- 
agreements  before  marriage  on  behalf  of  infants,  ©n^tSiaif 'S^in- 
by  parents  and  guardians,  will  bind  the  infants  (»).  or^Kw^ianr"** 
And  a  jointure  made,  or  covenanted  (a)  to  be  made,  Wnd  the  iofimta, 

*  ^  .       clearly,  as  to  per- 

pnor  sonalty. 

Earl  of  Dorset^  ^  Vem,  17;  wood,  18  Ves.275. 

Howard    v.    Hooker,  2  Cha.         (y)  S,  C.  p.  277. 

Rep.  84.  (z)  Ainslie  v.  MedlycoU,  9 

(tt)    Slocombe  v.    Gltd>b,  2  Yes.\9v  Stamper  y.  Barker,  5 

Bt.    551;     Draper's    case,    2  Mad.  164. 
Preem.  29.  (a)  Earl  of  Buckinghamshire 

(w)  Eari  of  Buckinghamshire  v.  Drury,  Wilmot's  notes,  222; 

▼.  Drury,  Wilmot's  notes,  207 ;  Sidney  v.  Sidney,  S  P.  Wma. 

S.  C.  2  Eden,  7«.  276;  Corbef  v.  Corbet,  1  Sim. 

(x)  Mikar   v.  Lord  Hare-  8c  Stu.  620. 
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And  a  statute-  prior  to  marriage,  according  to  the  provisions  6f 

able  jointure  will    .         ^    ,     ,        i*  ^-. -r-r         ^         ^^  ^        .^i  •■ 

bar  a  woman  of  the  Statute  of  27  Hen.  8,  c.  10,  s.  6,  will  bar  a  wo- 
dower!'^  ^^         ™^^  ^^  ^^^  right  to  dower ;  though  she  was  an  in- 
fant when  such  jointure  was  made  (J),  ^  But,  a 
pocket  jointure,  made  upon  an  infant  without  the 
interposition  of  parents  or  guardians,  might  afford 
such  evidence  of  fraud  as  would  be  sufficient  to 
A  trast  estate  coudcmu  it  (c).     A  trust  estate,  equally  beneficial 
satisfy ^lle  spfrit  ^^  poiut  of  Certainty  and  value  as  a  legal  estate,*  ' 
of  the  statute,      though  uot  strfctly  a  jointurc  according  to  the 

words  of  the  statute,  will  be  supported  as  such  in 
Equity  (rf). 
A  deed  in  con-      A  deed  entered  into  between  husband  and  wife, 

templation  ofaj.i.j  .         .  ,, 

future  separation,  and  a  third  pcrsou  as  trustee,  whereby  a  provision 
of  Jhc  wife!^  is  made  for  the  wife,  in  contemplation  of  a  future 
invalid.  separation  at  her  pleasure,  is  a  deed  contrary  both 

to  policy  and  morals;  it  is,  of  course,  one  which 

neither  Courts  of  common  Law  nor  of  Equity  will 

Effrctof  aco-  couutenancc  (^) :  but,  when,  by  a  deed  of  actual 

teil  o"m  he  *mV7Tr  s^^^^  between  husband  and  wife,  the  hus- 

thewifr,ii,admi  jj^^j  covcnants  with  a  trustcc  for  the  wife  to  grant 

of  separation,  to  ° 

indtmiiiiy  the     her  an  annuity,  or  convey  any  portion  df  his  estate 

husband  against     ^      _  ,     ,  i  •      •  -■ 

the  wife^s  debts,  for  her  usc;  and  the  trustee,  on  his  side,  covenants 
alimony.""  ^^    to  indemnify  the  husband  against  the  Wife's  debts, 

and  against  any  demand  for  alimony,  if  she  should 
ever  make  such;  this  is  a  sufficient  consideration 

to 

(b)  Earl  of  Buckinghamshire      216,  32S. 

V.  Drury,  5  Br.  P.  C.  583,  (fol.  (rf)  S.  C.  ft  Eden,  65 ;  Her- 

Edit.);  S.  C.  2  Eden,  73;  Wil-  vey  v.   Hervey,   1   Atk.  564; 

mot's  notes,    190,   205;    Wil-  Corbel  v.    Corbet,   1  Sim.  & 

lianu  V.  Chttty,  3  Ves.  551.  Stu.  620. 

(c)  Earl  of  Buckingham'^  (e)  DuraiUy.  TUiey.rVtke. 
▼.  Drwry^  Wflmot's  notet,  577* 
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wi    . 


to  support  the  deed  against  the  husband's  credit- 
ors ;  even  if  he  be  a  trader  within  the  bankrupt 
laws  {f)z  arid  neither  the  destruction  of  the  deed, 
nor  the  subsequent  incontinence  of  the  wife,  will 
put  an  end  to  her  claims  {g). 

If  a  marriage  contract  and  settlement  be  entered     A  forticepi 
into,  upon  the  faith  of  representations  made  by  a  Bi»t  on  haylnK*" 
third  person  as  to  the  circumstances  of  one  of  the  mSfgolSroo 
parties  to  the  intended  marriage,  which  takes  place  the  faith  of  which 

*  o  '  *  a  marriage  baa 

in  consequence  thereof ;  those  representations  must  uken  place. 
be  mad^  good,  even  at  the  suit  of  aparticeps  cri- 
minis  (h).  Thus,  if  a  creditor  suppress  the  fact  of 
his  debt,  he  will  not  be  permitted  to  set  it  iip,  even 
against  the  person  in  whose  favor,  and  at  whose 
instance,  he  made  the  suppression  (i).  And,  on  a 
similar  principle,  if  one  of  the  parties  contracting 
for  marriage  be  placed,  ostensibly,  in  one  situation 
by  the  articles,  but  in  another,  and  a  worse,  situa- 
tion, by  private  agreement,  that  private  agreement 
cannot  be  enforcied  (k). 

If  there  be  a  settlement  by  which  it  is  contract-  Power  giYen  to 
ed,  that,  the  wife  shall  have  free  power  to  make  a  a  wm  must^n*^ 
will  during  the  whole  coverture ;  a  Court  of  Equi-  ^  <^trow«d, 

ty 


(/)  Worrall  v.  Jacob,  S 
Meriv.  269;  Legard.  v.  John^ 
ton,  S  Yes.  359;  Copis  v. 
MiddleUm,  %  !^ad.  430 ;  Ste* 
pkeru  v.  Olive,  2  Br.  92.   / 

(g)  Seagrave  v.  Seagrave, 
Id  Yes.  443;  Jee  v.  Thurlow, 
4  Bowl.  &  Ryl.  20. 

(h)  De  Manneville  v.  Cromp' 
Urn,  1  Yes.  &  Bea.  356 ;  Thomp- 
son  t,  Harrwm,   1  Cox,  346; 


Ainslie  v.  MedlycoU,  9  Yes.  21; 
see  the  head  of  "Specific  Per- 
formance." 

(t)  Dalbiac  v.  Dalhiac,  16 
Yes.  125;  Neville  v.  Wilkin^ 
son,  1  Br.  548;  Eastabrook 
V.  Scott,  3  Yes.  461. 

(Jc)  Palmer  y.Neave,  11  Yes. 
167;  ScoU  v.  Scott,  1  Cox, 
378. 
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ty  will  not  act  upon  any  instrument  the  object  of 
which  is  to  put  that  power  under  control  (Z). 
A  husband  is       A  husbaud,  by  making  a  settlement,  does,  not 

not,  unless  by  spc-  ,  ,  -»  •.    ii     •    x         i.    !.• 

ciai  aKreemcnt,  bccomc  a  purchascr  of  any  equitable  interests  his 
cqmi'^ftbiThi^er-  ^^^^  ^^7  Subsequently  acquire,  so  as  to  bar  her 
W8*wif7after set-  ^^^^*  *^  ^^  additional  provision  thereout ;  or  her 
Uement  made,  title  by  Survivorship ;  unless  the  settlement  ex- 
pressed, or  clearly  imported,  that  to  be  the  inten- 

A  wife  may     tiou  of  the  parties  (m) :  and,  where  a  woman,  be- 
part  with  her       -  .  j      -i  •   •      •      i_  .        x   j 

claim  to  mere  forc  mamagc,  and  when  suz  jurts,  has  contracted 
«te!^pon  "xarni-  ^^^  *  Settlement,  making  a  provision  for  her  in 
oatioD  in  Court j  ^^^  she  should  survive  her  husband;  the  only 

way  to  put  that  provision  out  of  the  reach  of  in- 
fluence and  solicitation,  is,  to  hold  that  she  can- 
not afterwards,  whilst  coverte,  part  with  her  inter- 
est under  the  settlement :  and  this  she  cannot  do 
if  a  Court  of  Equity  will  not  interfere.  There- 
fore, although,  when  the  wife  could  obtain  only  an 
equity  to  have  a  provision  out  of  property,  to 
which  her  husband  has  the  present  title,  subject 
to  that  Equity ;  there,  a  wife  is  allowed,  upon  ex- 
amination in  Court,  to  part  with  her  interest;  yet, 
this  ought  not  to  be  done  in  other  cases.  The  per- 
mission should  be  strictly  confined  to  such  interests 
but  not  with  a  as  are  merely  the  creatures  of  Equity ;  not  extend- 
b^BeiUementcac- ed  to  provisious  by  Settlement  executed  (»);  to 

righto  ^  rights  of  survivorship  (o) ;  or  to  interests  in  remain- 

der 

(0  I'arkes  v.  White,  11  Ves.  1  Br.  519. 

«S1,  234.  (o)   Woollandi  v.  Crotvcher, 

(to)  Carr  v.  Taylor,  10  Ves.  12  Ves.  177;  Lee  v.  Mugger- 

679;   Mitford   v.  Mit/ord,  9  t£^^,l  Ves.  &Bea*  123;  5tomp- 

Ves.  96.  er  v.  Barker,  5  Mad.  164;  Rit- 

(a)  Richardi  v.  Chambers,  chke  v.  BroaMent,  2  Jac.  & 

10  Ves.  586 ;  Fraxer  v.  BailUe^  Walk.  456. 
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der  or  reversion  (p).    Though  such  interests  may  Towhip;  or  wuh 

11,  i      1  intenals  in  re- 

oe  SO  settled  to  her  separate  use,  as  to  make  ner,  mainderorrcTei^ 
with  respect  to  them,  a  Jeme  sole,  and  enable  her 
to  part  with  them,  mthtmt  eaamnation  {q). 

Parol  evidence  cannot  be  admitted  to  explain     P^roi  eridence 
the  actual  agreement  between  the  parties  to  a  set-  explain  the  ac- 
tlement;  and  a  writing  executed  after,  and  diflfer-  of^J^^j^  to°a 
ingfrom,  a  marriage  settlement,  cannot  vary  it;  ™*„^ *^*  ■*^^*" 
but  if  the  wife  refused  to  execute  the  settlement, 
unless  a  note  was  given  at  the  same  time,  by  the 
husband,  rectifying  a  mistake,  or  supplying  an  ad- 
ditional term;  this  must  be  construed  as  part  of 
one  entire  agreement :  and  the  reason  and  occasion 
of  signing  the  note  may  be  shewn  by  parol  evi- 
dence (r). 

In  cases  of  fraud.  Courts  of  Equity  will,  some-    ifonemamage 
times,  relieve  even  against  the  words  of  the  statute  ^^^!^"  but 
of  frauds  (*),  in  furtherance  of  its  intent:  as,  for  ^^g J^y^^^^ 
instance,  if  one  marriage  agreement  in  writing  '«"«^«' 
should  be  proposed  and  drawn ;  and  another  frau- 
dulently and  secretly  brought  in  and  executed  in 
lieu  of  the  former ;  in  this,  and  every  similar,  case 
of  fraud,  relief  would  be  given  (f).     Thus,  where  a    a  deed  caunot 
deed  has  been  prepared  in  pursuance  of  personal  "**"^'  '^  ^^^^ 
instructions  of  the  conveying  party;  yet,  if  it  be  notafrecageot. 
proved,  that,  such  party,  though  appearing  to  act 
voluntarily,  was,  in  truth,  not  a  free  agent ;  but  so 

subdued 

(p)  Pickard  v.  Roberts,  5  (r)  Tyrrell  v.  Hope,  2  Atk. 

Yes.  SB5.  560. 

{q)  Sturgis  v.  Corp,  l»  Ves.  (*)  Stat.  29  Car.  2,  c.  8. 

192;   Sperling  v.   Rochfort,S  (t)  Viscountess  Montacuie  v. 

Ves.  175;  ChessUfn  v.  Smth,  Maxwell,  1  P.  Wms.  619. 
S  Vea.  185.    See,  post,  p.  89. 
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subdued  by  harshness  and  cruelty,  that  the  deed  was 
au  act  speaking  the  mind,  not  of  the  party  execut- 
ing, but,  of  another;  such  deed  cannot,  in  Equity, 
stand;  though  it  may  be  difficult  to  make  out  a 
A  deed  pre-     case  of  legal  duress  (w).    So,  on  th,e  other  hand,  if 

▼ented,  either  by  ,,  ,,  oi-i,  ,    -»       •  x        t 

force  or  artifice,  the  exccutiou  01  a  deed  be  prevented,  either  by 
be"con8id2^^M  ^^^^®  ^^  artifice.  Equity  will  consider  such  deed 
?D  ISvw  ofTv^  ^  actually  executed  {w) :  and  this  in  favor  of  a  vo- 
lunteer ;  lunteer ;  (whose  interests,  in  general  claim  little  at- 
tention if  the  transaction  be  not  completed  (x) ;) 

and,  ID  some       nay,  even,  in  some  cases,  as  against  innocent  par- 
cases,  against  *0".,v'^.  , 

Docent  parties:    tics  (y) :  for,  it  would  be  almost  impossible  ever  to 

reach  a  case  of  fraud,  if  third  persons  were  allowed 
to  retain  gratuitous  benefits,  which  they  have  de- 
rived from  the  fraud,  imposition,  or  undue  influ- 

but  this  rule      euce  of  Others  (z\  Still,  it  would  be  pushing  this 

would  not  be  ap-  ^  ''  . 

piicabie  to  inno-  principle  too  far,  to  extend  it  to  innocent  purchas- 
cen  pu    asers;  ^^.g^^^.  j|.  jg  Qjjjy  where  an  estate  has  been  ob- 
tained by  a  third  person  without,  payment,  or 
with  notice  of  fraud,  that  a  Court  of  Equity  w;ill 
take  it  from  him,  to  restore  it  to  the  party  who 
who  are  never     has  been  defrauded  of  it  lb) ;  a  bond  fide  purchas- 

depnved  of  the  .  _  .         _       .       '^  /        \ 

advantage  which  cr.  Without  uoticc,  havmg  an  equal  equity,  will 
^w'^m?*  ^    not  be  deprived  of  the  advantage  which  his  legal 

title  gives  him  (c). 
hi^b^  fraud!!^      Equity  will  reform  a  deed,  where  a  clause  has 

been 

(u)  Peel  V. ,  16  Ves.  (a)  Huguenin  v.  Baseley,  14 

139 ;  citing  Lady  Strathmare  ▼.  Ves.  289. 

Baroegf  1  Ves.  Junr.  22.  (a)    U<^d  v.   Passmgham^ 

(w)  Middkton  v.  Middletan^  Cooper,  155. 

1  Jac.  &  Walk.  96.  (b)  Mackreth  v.  Symmom^ 

{z)  See,  post,  p.  90.  15  Ves;  940. 

(y)  Mestaer  v.  GUktpie^  1 1  (c)  Jerrard  v.  Smmderif  2 

Vet.  689.  Ves.  Junr.  457. 
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jberai  fraudulently  adsMtted,  or  excluded;  but  if  lentiy  admitted, 
such  clause  has  been  omitted  by  consent  of  both  EqtniVwIiV  re- 
parties,  in  consequence  of  a  doubt  of  its  legality ;  [^ul'^^chTu^'can. 
9emhle^  it  cannot,  on  the  ground  that  its  insertion  "^^  ^  '^\  »p  ^y 

^  parol  evidence, 

was  only  impeded  by  such  doubts  be  set  up  by  par  ih»t.  it  was  not 
rol  evidence  (d) ;  at  all  events^  an  application  for  co!fi!rqiien  "e  of  a 
that  purpose,  if  it  could  be  listened  to  in  the  life-  J5^^'**>^'»»>«8•^ 
time  of  the  party  sought  to  be  charged  by  the  new 
term  of  the  contract,  would  be  inadmissible  after 
his  death  (e).    And  the  rule,  that,  a  deed  fraudu-    ir  a  deed  be 
lentiy  impeded,  will  be  considered,  in  Equity,  as  EiSic7ioi«, 
executed;  has  no  application  to  the  case  of  4  hus-  ^""I  *|i*^  *»»""»»"•« 

'  rr  ^  of  i\  fame  corn  iff 

band  refusing  access,  to  persons  who  have  taken  t»»e  »iusi)«iid  is 

lint.         .i»  .       justified  ill  refus- 

upon  themselves  to  draw  a  deed  for  his  wife's  sig-  ing  acceu  to  her. 
nature :  the  suspicion  of  fraud  must,  on  the  con- 
trary, rest  with  those  who  have  prepared  an  instru- 
ment for  the  disposal  of  the  property  of  ^feme 
coeerte,  without  instructions  from  her  {/), 

Where  property  is  given  to  the  separate  use  of    a  married 
a  married  woman,  without  more,  the  power  of  ]^,^™ Ident  oV  m- 
alienation  may  be  a  necessary  incident  of  such  pro-  have^iji!^^^^'^^' 
perty  (g) :  but  jf  the  settlement  of  separate  proper-  ^f  alienation ; 

.  i,.ii  unless  she  is  re- 

ly upon  a  feme  coverte  be  coupled  with  a  clause  strained  by  a 

i_-i_ •••  j.»   •      A*         xi     j^     1  •    \  •     f        yiN    clause  prohibit- 

prohihitmg  anticipation,  that: clause  is  binding  (h).  mg  anticipation: 
If,  therefore,  the  lyife  join  with  her  husband  in  such  a  clause  fa 
a  deed  of  alignment  of  property  so  settled  on  Jier  drf^t  the^rfghto 
for  life;  although  she  may  be  a  party  to  the  fraudu-  «^^"  °^  *"  »""^ 

^  J  r       J  cent  purchaser. 

lent 

(d)  Irnham  v.  CAtW,  1  Br.         (£)  Hulme  v.  Tenant,  1  Br. 
94.  19;    Fetivplaee  v.   Gorges,   1 

(e)  Haynee  v.  Hare,  1  H.      Ves.  Junr.  4S.  See,  ante,  p.  S7. 
.Bla.  664.  (A)  Brandon  ▼.  RohinsoTh  18 

(/)  MiddkUm^Y.  Middle-     \es.4a4iRitclw!V.JBrpadbent, 
top,  1  Jac.  &  Widk.  9i9.  Jt  J^c.  &yftik.i^S. 
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Settlements  in- 
comistent  with 
the  marriage  act# 
▼Old. 


Courts  of  Equi- 
ty will  act  upon 
a  voluntary  con- 
tract, if  com- 
pleted: 


but  a  deed, 
though  formally 
executed,  is  not 
considered  as 
completed,  if  it 
was  voluntary, 
intended  for  a 
particular  pur^ 


lent  concealment  of  the  clause  against  anticipation, 
the  assignee  is  without  redress  against  her.  Sup- 
posing the  concealment  to  be  clearly  the  wife's  per- 
sonal fraud,  the  question  must  have  reference,  not 
merely  to  her  interest,  but,  to  the  intention  of  the 
author  of  the  settlement:  and  if  a  Court  of  Equity 
were  to  permit  a  married  woman,  by  her  own 
fraudulent  act,  to  invest  herself  with  a  power  of 
alienation,  against  the  intention  of  the  settlor ;  this 
might  induce  husbands  to  compel  their  wives  to 
join  in  a  fraud,  with  that  very  view  («). 

Settlements,  by  parties  fraudulently  married, 
and  which  would  be  inconsistent  with  the  provi- 
sions of  the  marriage  act  (Jk),  are,  to  that  extent, 
absolutely  void;  provided  an  information  against 
the  offending  parties  be  filed  within  one  year  after 
the  offence  committed. 

Although,  as  has  been  already  intimated.  Courts 
of  Equity  will  take  no  notice  of  a  mere  voluntary 
contract,  without  consideration,  so  long  as  it  con- 
tinues in  fieri  (J) ;  yet,  if  it  be  completed,  they  will 
act  upon  it  (m).  A  deed,  however,  will  not  be 
considered  as  completed,  although  it  may  have 
been  formally  executed,  if  it  was  voluntary,  in- 
tended for  a  particular  purpose  that  never  took  ef- 
fect, and  never  was  parted  with  by  tlie  maker  (n): 

and 


(»)  Jackson  v.  Hohkouse^  2 
Meriv.  488. 

(k)  Stat.  4  Geo.  4,  c.  76,  ss. 
«4,  %5. 

(l)  Antrohus  v.  SmtK  12 
Yes.  46 ;  Ellisfm  v.  EUum,  6 
Yes.  662;  CoUnan  ▼.  SareU  1 
Yes.  Junr.  54 :  See  the  Chapter 
on  **  Specific  PerfonDance." 


(m)  Pulvertqft  v.  Pidvertqft^ 
18  Yes.  99;  Ex  parte  Pye,  18 
Yes.  149;  Worrall  v.  Jacobs 
Z  Meriv.  271 ;  EUiton  v.  EUi- 
$an,  6  Yes.  662. 

(ft)  Cecil  v.  Butcher,  2  Jac. 
&  Walk*  57S :  and  see  vol.  1,  p. 
144,andp<»^. 
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and,  even  if  it  be  liable  to  none  of  these  objections^  pom?? bichnerer 
yet^  if  it  be  given  pro  turpi  causd;  as,  for  example,  was  never  ptrted 
to  a  woman  in  consideration  of  future  illicit  co-  makerf    ^ 
habitation;  a  bond  or  settlement  to  that  eflTect  ^"ij  ^.p^ 

'  Utrpt  emum,  can- 

could  not  be  supported  in  Equity:  nor,  if  the  con-  notbeiupported: 

sideration  appeared  on  the  face  of  the  bond,  at 

common  Law  (o).    And  a  written  promise  to  se-  «^iim,apeti. 

...  -xi-      i_         xi_  -^     fi<^  pertbrmance 

cure  an  annuity  to  a  woman,  with  whom  the  party  cannot  be  eoforc 
making  the  promise  formerly  lived  in  adulterous  ^^P^^^ 
intercourse,  is  inoperative.    Such  a  promise  not  ^  •?  immoral 

*  *  oontideraUon. 

being  founded  on  a  good,  meritorious,  or  valuable 
consideration,  its  specific  performance  cannot  be 
enforced  (^p).    So,  if  a  man  purchase  an  annuity  in    if  a  man  pnr- 
the  name  of  a  woman,  with  whom  he  cohabits;  with  J^re'SamroS 
respect  to  his  creditors,  she  wiUbe  considered  on-  ^jman  with 

*  wnom  be  co- 

ly  as  a  trustee  (a).    But,  except  with  reference  to  *"**>*»*^  ^«ih  «- 

^..  /      ^1.1  ,  ,    apect  to  hi.  cro. 

creditors,  property  of  which  a  woman  has,  on  such  diton,  ahe  wtii 
t^rms,  obtained  actual  possession,  will  not,  it  seems,  ^  ^    ^ 

be  taken  out  of  her  hands:  though,  (even  in  favor 
of  the  grantor's  personal  representatives,)  she 
might  be  restrained,  from  enforcing  securities, 
founded  on  such  immoral  consideration  (r). 

If,  however,  a  bond  be  given,  or  deed  of  settle-  Where  a  deed  ia 
ment  actually  executed,  not  as  a  degrading  bar-  a  ba^in  for  fu^ 
gain  for  future  immorality,  but  as  an  imperfect  ^^  'J^^prll 
compensation  to  a  woman  for  loss  of  virtue  and  ^*^^^  P^jJ***^ 
character,  (and  more  especially  when  it  is  intended  the  aecnnty : 
as  a  provision  for  the  actual  offspring  of  such  illicit 

connexion ;) 

(o)  Franco  r,  Bolton^  $  Ves.  (q)  Mortimer  y.  Daoie$^  cited 

371 ;  Gray  v.  Maihuu,  5  Ves.  10  Ves.  $63. 

298.  (r)Sider  v,  Kidder,  10  Vet. 

(p)    MaMeme  y.  L—e,   1  M6;     Whaley    ▼.   Norioi^   1 


Mad.  565.  Vem.  i^$. 
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comiKe^n  (s);)  Coorts  of  Equity  will  lend  their 
aid  to  enforce  securities  given  as  the  premium 
pudicitia  (t).  And  where  a  bond  of  this  nature 
wai^  informal,  and,  therefore,  void  at  Law ;  but  a 
subsequent  deed  poll,  executed  by  the  obligor,  re- 
citing that  such  a  bond  had  been  given,  was  pro- 
duced; this  Was,  in  Equity^  held  sufficient  evi- 
dence«  as  against  the  obligor,  and  those  claiming 
under  faim,  of  the  exii^tence  of  such  a  bond,  consti- 
tuting a  valid  debt;  which  was  decreed  to  be  paid 
out  of  the  obligor's  assets  («). 
A  distinction       A  distinction  has  been  made,  where  the  female 

has  been   made,        <■  i  «  «        •  i  i  i 

urhere  the  aeduc-  scdbced  Kucw,  at  the  time^  that^  the  party  to  whose 
duce^t^  be^a  *^*  Solicitation  dhe  yielded  was  a  married  man  {w) : 
bl^t'^ti^silariKjen  ^^*  ^*  ^^  he€rL  forcibly  observed,  that^  if  a  woman 
diw!|)|iroved  J      fce  the  victim  of  a  married  man,  it  is  not  less  jus- 
tice and  reason  that  he  should  make  her  reparatioa 
than  if  he  wete  unmarried;  and,  that,  the  deeper 
shade  of  immorality,  on  the  part  of  the  female,  is 
mot  a  very  taifigible,  or  satisfactory,  ground  of  dis- 
andseeim  hardly  titictiou  (a?).    This  argument  seems ^uite  irresisti- 
Uie  qu»tion  ii    blc,  in  all  casos  where  the  question  is  only  between 
dbiigor  MdTuie  ^  ^^  unfortuuate  obligee,  and  the  obligor,  who  is 
obligee  J    ^       desirous  to  aggravate  his  misconduct,  by  an  un- 
principled attempt  to  withhold  the  paltry  pecunia- 
ry compensation,  which,  at  best,  is  so  poor  an 

atonement 

{$)  Knye  v.  Mifore^  1  Sim.  'Coa^s  eaie,  5  P.  Wnu.  340. 

&  Stu.  65 :  but  a  provision  for  (ti)  Marchioness  of  Annanr 

illegitimatechildren  to  6e  begot-  dale  v.   Harris^    H  P.   Wms* 

t^  it  void;  Duke  of  HamUon  4SS, 

V.  Waring,  %  Bligfc,  209.  (w)  Pfitst  v.  Parrot,  %  YtB. 

(t)  Spicery,  Hayward^  Prec.  Senr.  160. 

In  Oha.  '115;  Cray  v.  Ro&he^  (x)  Knye  "v.'jlfeortf,  1  Sim. 

,Ca.  ten^.  Talb.   11^5;     Lady  &  Stu.  65. 
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atonement  to  one  who  has  given  up  to  him  every 
thing  that  makes  woman  respectable ;  nor  could  a 
volunteer,  claiming  under  such  an  obligor,  have  a 
stronger  case  than  himself:  but  where  the  married  the  distinction. 
seducer  has  a  wife  and  children,  and  the  contest  is  ^^lllC^^^ 
between  their  interests  and  those  of  the  seduced  ju'^rhM^^wife 
party,  who,  whatever  wrongs  to  herself  maybe  and  children,  a«d 

'^       -^  '  ^  ''  the  contest  in  be« 

urged,  has  yet,  knowingly,  been  the  source  of  m-  tween  their  in- 

,        , :,  •  "  ^ .  1  1.  X      J  teresti  and  that 

jury  to  others  more  innocent  than  she  can  pretend  or  tiie  seduced 
to  be ;  in  such  a  case  Jiord  Hardwicke's  distinction  p*'^^  ' 
seems  substantial.     It  appears  to  be  upon  the  on  similar  pnn- 
satne  principle,  that,  a  debt,  arising  out  of  a  bond  g^^^M  the  sr^t- 
given  as  prcermum pudiciti^e,  though  good  against  ^^Z^'^^^H^. 
the  obligor,  cannot  be  proved  under  his  commis-  ^  ••  ?  *'?*>^  . .. 
sion  if  he  become  bankrupt ;  otherwise  it  might  gor  become 
come  in  competition  with  creditors  whose  clainis        "* 
are  liable  to  no  impeachment  (y). 

Such  cases  are  quite  distinct  from  that  in  which     But,  notes 
a  person,  to  avoid  a  prosecution,  by  a  fatter,  for  ^ven'to^^oid  a 
the  seduction  of  his  daughter  and  the  consequent  P';feciitioii  for 

.  V,.  .,,.  ^        ^    seduction,  may 

loss  of  her  services,  gave  nim  promissory  notes  for  ^  proved  as  a 

,  _    _     -  _       '     .      ,       debt  against  his 

an  amount  agreed  upon ;  and,  before  the  notes  be-  esute. 
came  due,  failed :  here  it  was  held,  that,  as  in  the  ac- 
tion^  if  it  had  been  proceeded  in,  it  would  have  been 
competent  to  the  defendant  upon  that  record  to 
confess  the  damages ;  so  the  parties  might  assess 
the  damages  between  themselves,  without  going 
into  Court;  and  having  done  so,  if  there  was  no- 
thing  fraudulent  in  the  arrangement,  the  stipulat- 
ed damages  were  a  good  consideration  for  the  notes 

to 

(jf)  Ex  parU  fVard^  cited  in  IB  Ves.ftdO ;  Turner  v«  Va^han, 
It  Wils.  840. 
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to  that  amount;  and  the  debt  was  a  perfectly  va- 
lid one  (z). 
A  proYwioD        A  bond,  or  settlement,  on  account  of  past  co- 
J^iiTof  part    habitation,  would  not  be  invalidated  by  the  fact, 
^lid^'luiwigh  **^^*>  *^®  woman  was  of  abandoned  character  be- 
the  woman  was  fQfe  her  counexion  with  the  oblisor,  or  settlor; 

of  abandoned  ° 

character,  before  provided  there  was  no  fraud  in  the  transaction  (a) : 

hercoiinexioa       .«   ,  .  .  -lx   •      j   i.     i»        j    i      i.       x* 

with  the  lettior.  if  the  provision  was  obtained  by  fraudulent  arti- 
fice the  case  would  be  different;  and  the  circum- 
stances must  determine  whether  the  obligation,  or 
settlement,  was,  or  was  not,  binding  (b). 
A  bond  engag-      A  bond,  though  not  fraudulent  as  between  the 
marV  the  ^bfh  Contracting  parties,  may  yet  be  such  as  a  Court  of 
^^^bi^IfnSd  Equity  will  not  allow  to  be  enforced;  if  it  appear 
upon  the  dispoai-  to  have  been  fraudulently  deceptive  on  third  per- 

tionofathird  ^,  ,        ,  .  ,        , ,. 

penon*8  proper-  SOUS.    Thus,  a  boud,  engaging  the  obligor  to  mar- 
pubUc  policy!  "*  ry  the  obligee  after  the  death  of  a  parent,  or  other 

individual,  from  whom  the  obligor  had  expecta- 
tions, but  from  whom  this  obligation  was  kept  se- 
cret, would,  in  Equity,  be  looked  upon  as  a  fraud 
upon  his  disposition  of  his  fortune ;  and,  upon 
grounds  of  public  policy,  also,  relief  would  be  giv- 
en against  such  a  bond  (c). 
All  Bccurities  Marriage  brocage  bonds,  or  other  grants  found- 
■avoringofmar-  ^^  upou  such  Consideration,  whether  extorted  by 

nage  brocage,  *^  '  "^ 

are  io  utterly  void  playing  ou  thcpassious  of  thcobligor,  or  coolly  en- 
"  tered 

(is)  Ex  parte  Mumford,  15  Vem.  484;  Bainham  ▼.  Man- 

Ves.  %9\  :  and  see  GUham  y.  ningt  %  Vem.  241 ;  Clarke  y. 

Locke,  9  Ves.  614.  Periam,  2  Atk.  $$^ 

(a)  Hill  V.  Spencer,  Ambl.  (c)  Woodhouse  v.  Skipky,  % 

64S ;  AiUm  v.  Farr,   1  Atk.  Atk.  539 ;  Cock  v.  Richards^ 

f87.  10  Ves.  488. 

(6)    Wkaley    v.    Norton,    1 
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tered  into  by  him,  as  a  corrupt  bargain  for  sordid  able  of  subK- 
interest^  are,  in  either  case,  so  grounded  in  fraud  (d),  ti<m: 
and  so  adverse  to  public  policy,  as  not  to  be  capa- 
ble of  subsequent  confirmation  (e) :  and  this  is  one 
of  the  few  instances  in  which  a  particeps  criming 
will  be  allowed  to  avoid  his  own  acts  {/) :  and  an  eren  actual  pay. 
actual  payment,  made  in  consideration  of  such  a  ^i^^c^onot  be 
corrupt  agreement,  has  been  ordered  to  be  refund-  "^•'»«^- 
ed  (g*).    So,  any  underhand  agreement  or  release,    secret  agree- 
the  effect  of  which  would  be  to  frustrate  the  fair  ||!Ja  ma^ Je' 
expectations  professedly  held  out  by  a  marriage  ^^j*:™®"*'  "® 
settlement,  is  fraudulent  and  may  be  set  aside  (h). 
But  the  failure  in  payment  of  the  consideration,  and,  by  failure  in 
in  performance  of  the  contract,  on  one  part,  never  marmgecon-* 
vitiates  a  marriage  settlement.    Indeed, ,  where  Ihe^  ^Llt^^^ 
the  performance  of  it  is  sought  by  the  defaulting  children  of  the 

•*  i.  marriage  against 

party,  he,  or  she,  cannot  enforce  it  against  the  the  other  party 
person  injured  by  such  default;  but  that  will  not  ened. 
affect  the  rights  of  the  children  (J). 

It  seems,  now,  well  settled,  that,  a  Court  of  £qui-    £qui^  will  di- 
ty  has  the  jurisdiction,  and  the  duty,  to  order  a  void  i^deHvered  up*! 
deed  to  be  delivered  up ;   and  placed  with  those 
whose  property  maybe  affected  by  it,  if  it  were  to  re- 
main 


{d)  Bridgman  v.  Green^ 
Wilmot's  notes,  73;  Hall  y. 
Po«er,  Show.  P.  C.  76 ;  Scrib- 
hlehill  V.  Breity  1  Br,  P.  C,  60, 
(fol.  edit.) 

(e)  Roche  v.  O'Brien,  1  Ba. 
&  Beat.  d58:  see  the  head  of 
**  Specific  Performance." 

(/)  Roberts  y.RoherU,  8  P. 
Wms.  74;  Lam  v.  Lam,  8  P. 
Wms.  894. 


(^)  Smith  V.  Brwung,  2 
Vem.  392. 

(A)  Peyton  v.  Bladwell,  1 
Vern.  242;  Redman  v.  Red- 
maiti  1  Vern.  348;  Palmer  v. 
JVeare,  11  Ves.  167. 

(t)  Crofton  ▼.  Ormshy,  2 
Sch.  &  Lef.  602 ;  Harvey  v. 
Ashley,  8  Atk.  610;  Perkins 
V.  Thamian,  Amhl.  508. 
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as  it  will  a  seve-  main  in  other  hands  (k).  And,  where  a  man  exe- 
ttie  intention  was  cutes  a  Dond,  meaning  that  it  should  be  the  joint 
should  be  iSint;   hond  of  himself  and  another,  and  not  his  several 

bond;  unless  there  be  something  special  in  the 
case,  the  man  who  has,  contrary  to  his  intention, 
been  severally  1;)0und,  has  a  right  to  have  that  bond 
delivered  up :  though  he  may  lose  that  right,  by 
long  acquiescence  after  he  discovers  the  mistake; 
as,  on  the  other  and  by  acts  of  waver.as  to  the  obiection  (/).  "VJlxere 
bond  may  be  re-  such  was  the  mtcutiou  of  the  parties,  a  joint  bond 

formedt  and  treat-  ,  «  -,  \    ,       \.    j-*         •    •    ^  i 

ed  as  joint  and    may  be  reformed,  and  treated  as  jomt  and  seve- 

several,  if  BMch      ral  .'wi^  *       ' 

was  the  iuten-      *'"  ^^^* 

^'''S^u        .  ^.        The  statutes  of  the  13th  Eliz.  c.  5,  and  of  the 

The  great  dis-  .        '       '  \ 

tinctieii  between  27th  Eliz.  c.  4,  are  both  directed  to  the  same  ge- 
Eiiz.  c.  6,  and  ncral  end — the  prevention  of  fraud :  the  great  dis- 
Sta^-J'**  ^*  *' "  tinction  between  them,  as  we  have  seen,  is,  that, 

the  former  is  specially  designed  for  the  relief  of 

creditors ;  the  latter  for  the  relief  of  purchasers. 

the  latter  statute  But  that  diflFerencc  was  never  suffered,  by  way  of 

luntjiry  convey^  general  rulc,  to  go  farther  than  this -^by  the  27th 

purchMeraf**"**  Eliz.  every  voluntary  conveyance,  though  made 

without  fraud,  and  by  a  person  not  indebted,  is, 
according  to  th^  determinations,  rendered  void  at 
Law  by  a  subsequent  jmrchase  for  valuable  con- 
but  subsequent  sidcration :  whilst,  under  the  13th  Eliz.  in  case  of 
^t*aaideT*c^  *  Voluntary  conveyance,  either  of  real  estate  ot 

chattel 

(k)  Corporation  of  ColcheS'  Ves.  126. 

Ur  V.  Lowten,   1  Ves.  &  Bea.  (w)    Thomas  v.   Frazer,   S 

244;  Dupuis  v.  Edwards,  18  Ves.  402;    Bum  v.  Burn,  5 

Ves.  360;  Haymard  v.  Dims-  Ves.  575;  Ex  parte  Halkett^ 

dale,  17  Vesl  112.  19  Ves.  475;    Ex  parU  Sy^ 

(I)  UnderhiUy.Horwood,  10  monds,  1  Cox,  200. 


Vet.  226;  Gray  y.  CkuweU.  9 
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chattel  mi^test,  by  oae  not  iiKjlebted  at  the  tim^;  Tcjance,  under 

.!•    1  1  /•  1  .1 J         J  *he  13th  Eliz. 

.  if  that  voluntary  conveyance  was  for  a  child,  and  merely  as  beipg 
no  particular  evidence  or  badge  of  fraud  ta;deceive  ^®  ^^^* 
or  defraud  subsequent  creditors  appears,  the  con- 
veyance will  be  good :  but  if  any  mark  of  fraud,  unie«  u  bear 

11      •  •  •■••■  ■■•  ioiiic  mark  of 

collusion,  or  intent  to  deceive  subsequent  creditors  fraud. 
appears,  that  will  make  it  voidX^t). 
Where,  after  conveyance  of  an  estate,  the  former     A  lecrct  «»• 

>    -  .  <•  .1  •    1  veyaoccofan 

owner  retains  possession;  as  far  as  third  persons  estate,  if  tiiei)oa- 
are  concerned,  the  ownership  will  not  be  divested,  J^  4'^  1101^0 
nor  the  party  to  whom  the  estate  is  conveyed  be  |^,/arrconc?m* 
considered  as  the  proprietor.    But  it  is  not  upon  ed,  div«t  the 

,  *      *  ownervtiip: 

this  pnnciple»the  Court  of  Chancery  interfere^  to  upon  the  convey- 

set  aside  the  deeds  as  between  thct>.parties  them-  hefrluie^VrnMc- 

^selves,  or  at  the  suit  of  the  heir  of  the  party  who  t|o^\««»y  »>«  bind- 

conveyed.     That  is  only  done  upon  the  ground  of  unless  impositioa 

•  ...  .1  x    •    •  •  •      •    J      ji    be  sliewu. 

imposition;  the  retaining. poi^sies^ion  is  indeied, 
here,  also,  primd/acie  evidence  of  fraud ;  and  weak- 
ness of  capacity  (proved  to  any  reasonable  eertftjn- 
ty)  is  sufficient  to  shew  that  the  whole  transaction 
was  founded  on  delusion,  and  ^actual  fraud.  A 
conveyimce  set  aside  on  these  grounds,  ought  to 
be  considered  as  a  mere  nullity,  and  a  reconvey- 
uice,  it  has  been  said,  is  unnecessary  (o). 

It  is  a  strong  badge  of  fraud,  if  a  man  make  a     if,  when  an 
settlement,  taking  back  an  annuity  to  the  full  va-  ^lalmuit^rtothe 
lue  of  the  estate  comprised  in  the  settlement;  for  ^"j'^^^'j!* 
this  is  nearly  tantamount  to  continuing  in  posses- 
sion :  therefore,  against  such  a  deed  creditors  will,  as  against  credit- 
generally,  be  relieved  (jp).    Still,  it  does  not  fol-  Jl^wom  standi 

Ipw, 

(ny  TmnMcnd  ▼.    Wmdham,     Junr.  292,  ^95. 
%  Vet.  Senr.  1  h  (p)  Rusiell  y^  ff^^nrnnmi.  1 

(«)  BmU$  ^^  Orm^t  <  Vea.   ,  Atlu  16. 
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every  intereat.    low,  f^at,  everv  interest  taken  back  for  Kfe  is  to 

however  tflkpn 

back  for'iife,  is    be  Considered  fraudulent;  but  only  where  it  is  so 
ered  fraudHkint.  i^^served  for  the  purpose  of  defeating  creditors  {q) : 

thepfimdjitcie  eyidence,  however,  is  so  strong 

against  the  honest  intention  of  such  a  settlement, 

that  it  should  seem  equitable  to  throw  upon  the 

party  executing  it  the  burthen  of  rebutting  the 

suspicious  circumstances. 

If  a  peraon  be      When  a  pcrsou  within  the  limitations  of  an  en- 

SUr-TS- ««"  k"  "«»  "»Ploye«  t»  «»P0«  .  marri<«e  set- 

iTow'IIJ^iilli^iII^    tlement,  by  which  the  lands  entailed  are  professed 

interfere  with,    to  be  held  in  fee  simple,  and  are  settled  on  the  wife 

ADu  he  conce&l 

those  claims,  he  for  her  joiuture ;  and,  with  full  knowledge  of  the 
Jointure"  ""  ^  ^  entail,  he  has  not  disclosed  it :  should  the  lands 

subsequently  descend  to  him  as  tenant  in  tail,  he 

will  be  decreed,  in  Equity,  to  confirm  the  jointure ; 

and  will  be  restrained,  by  perpetual  injunction, 

from  proceeding  at  Law  by  ejectment :  since,  but 

for  his  fraudulent  concealment,  a  secure  jointure 

might  have  been  made  (r). 

The  moral  in-      If  it  be  a  good  definition  of  fraud — (it  seems,  in 

rai8ing,^andthen  truth,  but  an  incomplete,  though  a  favorite,  one ;) — 

JiKuonsfaf-  *^  describe  it  as    «  aliud  simulatum,  aliud  ae- 

fords  DO  legal      t^M  (*);"  the  party  who,  having  made  a  voluntary 

settlement. 


(q)  Holtoway  v.  Millard,  1 

Mad.  421. 

(r)Raw  V.  PottSf  Prec.  in 
Cha.  36;  and  see  Hobbs  v. 
Norton^  1  Vera.  187;  Boveyv. 
Smith,  1  Vera.  150. 

(f)  Cic.  de  Offic.  Ub.  S.  La- 
beo^s  definition  is  much  more 
comprdiensiTe,  who  observes, 


"poise  et  sine  iimulaiione  id  agi 
tU  quis  circwnveniaiur;  posse  et 
sine  dole  malo  aliud  agi  aliud 
simulari;  sicut  faciunt  qui  per 
ejusmodi  dissimukUianem  tuen^ 
tur  vel  sua  vel  aliena,*'  He 
therefore  concludes,  **  dohtm 
malum  esse  oiunem  callUitutem 
et  faUadam^  macMnaiimtem  ad 
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Settlement/  when  undeceived  and  uninfluenced,  groupdi  for  pre- 
afterwards  defeats  the  expectations  so  excited,  hy^  the Mttiedpro^ 
a  sale  of  the  property  settled ;  can  he  morally  vin-  tochin^"the  pur-j 
dicated  only  hy  special  circumstances :  hut  the  ^'^^^  ""^^y  • 
law  recognizes  no  equity  under  a  voluntary  set- 
tlement to  prevent  a  sale,  or  to  attach  the  pur- 
chase money ;  and,  we  have  seen,  that,  notice  of 
the  voluntary  settlement  will  not  affect  a  purchas- 
er for  good  eonsideration  (t):  still,  when  the  es-  but,  if  the  Mie  be 
tate  has  been  coUusively  sold  for  a  third  part  of  ft  wUi^notTvoid 
its  value,  such  a  colorable  transaction  will  not  {|;^J^^;[;^^ 
avail  to  set  aside  a  previous  voluntary  settlement, 
either  at  Law,  or  in  Equity  (u).     In  such  a  case, 
there  would  he  only  one  voluntary  deed  against 
another ;  and  the  first  must  prevail :  the  illusory 
consideration  hy  which  it  was  attempted  to  holster 
up  the  latter,  so  far  from  aiding  it,  would  only  he 
a  badge  of  fraud  and  stratagem,  which  could  en- 
title it  to  no  favor. 

Though  we  have  seen,  that,  a  voluntary  settle-  and  Equity  win 
ment  cannot  stand  as  against  a  purchaser,  the  case  aki  AB^eJdt^^ 
h  altogether  different  when  the  settlor  comes  into  t1ement%uhr*' 
a  Court  of  Equity  for  the  purpose  of  defeating  his  ""*  of  the  maker 
own  settlement.    The  party  who  made  the  settle- 
ment has  no  right  to  disturb  it.    The  Court  re- 
mains neutral  with  respect  to  the  transaction.    It 
will  not  impede  the  sale  by  which  the  settlement 
is  sought  to  he  got  rid  of,  but  neither  will  it,  at 

the 

cwcumoenkndum^falkndumyde^  ell^  ibid.  112, 
cipiendum  altervm  adhibitam"         (u)  Doe  v.  Routledge,  Cowp. 

Big.  lib.  4,  tit.  5,  ».  2.  712 ;  Metcalfe  v.  Pulvertoft,  1 

(0  Pnhertoft  v.  Puhertoft,  Yes.   &   Bea.   784:    and  see^ 

18  Vea.  91 ;  Buckley.  Mitch^  mie,  p.  74,  and  post,  p.  10d» 
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the  suit  of  die  grantor,  give  aay  assistance  towards 

so  doing  (^). 
Although  a  If  a  Conveyance,  made  for  the  purpose  of  giv- 
intended  only  to  ing  the  grantee  a  colorable  qualification  to  kill 
f  coiorab^™"**^  gMac,  be  retained  by  the  grantor,  until  the  graat- 
^e?*if^*e^°rant-  ^^'  ^^  *  ^^^^  pretence,  gets  possession  of  it:  a 
ee  obtaiD  posses-  Court  of  Equity  will  neither  interfere  to  prevent 

sioii  thereof,  \  ,.  a,,,-. 

Equity  will  nci-  the  grantee  from  making  use  of  the  deed  for  the 

ther  restrain  him  i»i_   •       •  •      .  .  •.!!_. 

from  making  use  purposc  of  brmgiug  an  ejectment  against  the  grant- 

Uw^  *ttw  the    ®^'  ^'  ^^^  ^^^^»  ^^^' — (upon  motion  at  least,  what- 
keir  of  the  grant-  gyer  it  might  be  induced  to  do  upon  a  case  made  by 

or  from  setting  ^  ^  *  "^ 

up  an  outotand-   bill,)-^will  it  restrain  the  grantor's  heir  from  set- 
re^  the  grant,     ting  up  an  outstanding  term,  to  defeat  such  eject- 
ment.    As  against  the  grantor  himself,  who  exe* 
cuted  9uch  a  deed  in  order  to  enable  a  fraudulent 
exhibition  to  be  made  of  it  i  it  might  become  a 
question  of  considerable  doubt,  whether,  if,  in  his 
lifetime,  the  grantee  had  obtained  possession  of 
the  deed,  the  grantor,  who  lent  himself  to  a  pur- 
pose contrary  to  the  policy  of  the  Law,  would  be 
entitled  to  any  countenance  from  Equity  (a;). 
If  a  deed  be        If  a  deed  be  complete,  whether  it  be  a  qualifica^. 
li^S  ^fraudulent  tiou  to  sit  in  Parliament,  or  to  kill  game,  the  par* 
confinT  ite  oper^  ^J  executing  it  cannot  be  heard  to  allege  his  own 
ation,  against  the  fraudulent  purposc :  he  is  estopped  from  confin* 

grantor:  *       *  *  * 

ing  the  operation  of  his  deed  within  the  limits  of 

But  where  no  his  intended  fraud  (y).     But,  where  a  colorable 

Jrtuaiiy^omi^itr  qualification  was  given  to  enable  a  person  to  fflt;ia 

Parliament, 

(fp)   Smith    V.     Garland,  ft  &  Walk.  572;  Birch  v.  Bla- 

Meriv.  127.    See,  afito»  p.  45.  grave,  Ambl,  1266;   CurHs 'v. 

(jc)  Brackenbury  v.  Brack"  Perry^  6  Ves.  747;  WiUhcrc  ▼. 

adbury,  %  Jac.  &  Walk.  394.  Parker,  Mosely,  1^5. 

(y)  CeeU  V.  Butcher,  ft  Jmc. 
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;,  who  never  afterwards  became  a  can-  ied»  by  meaus  of 
didate  for  that  situation;  as  no  fraud  was  actual-  the  grantee  may 
^^ committed  upon  the  Law^  or  against  public  fromsJuig there- 
policy^  the  grantee  was  restrained  finom  suing  up-  ^" ' 
on  the  deed  («) ;  it  having  been  executed  for  a  par^  if  «uch  deed  was 

1  »."■  tiwxv       fr»i_     executed  for  a 

tieuiar  purpose,  which  never  took  enect  (a).  1  ne  purp<we  which 
great  question  in  all  such  cases  is — has  the  trans-  "iifjq^estioriti 
action  been  completed  (i)?  for,  although  a  deed  be  h^g^'the'^tronUc- 
voluntary^  and  retained  in  the  maker's  own  custo-  ^^^^"  *'®"*' 
dy;  yet^  if  it  be  once  perfected,  and  it  was  not  pre-  a  vohmtary  deed, 
pai«d  with  a  view  of  being  brought  forward,  at  a  d^fV^:.^' 
foture  time^  for  a  particular  purpose,  t(;^>Ajii«rj90^  ^1,^^  ^eh'deed 
faiU;  it  cannot  be  revoked  at  the  maker's  plea-  *'"Jj*^%,'|JJJ  ^ 
sure  (c).    On  tlie  other  hand,  where  a  voluntary  the  grantor,  will 

jj.  jp  -1  j»  i,-v*x  not  be  called  into 

deed  is  made  for  a  special  purpose,  for  which  it  operation  by 

was  never  required  to  be  used;  and  when  it  has,    ****'^^* 

also,  been  kept  in  the  hands  of  the  grantor,  without 

ever  being  acted  upon  (d) ;  a  Court  of  Equity  will 

not  call  suchf  grant  into  operation :  the  utmost  it 

wiU  do,  will  be  to  retain  a  bill  for  that  pnrpose, 

with  liberty  for  the  plaintiff  to  bring  an  action: 

and,  where  this  was  permitted,  it  may  be  inferred, 

that,  if  he  w^re  to  succeed  at  Law,  he  would  not  be 

restrained,  by  Equity,  firom  proceeding  to  obtain 

the  fruits  of  sudi  judgment:  though  this  point  has 

never,  it  is  beKeyed,  yet  called  for  decision  {e). 

If 

(at)  Platamote  v.  Staple^  Goop.  (c)  Worrall  v,  Jacobs  S  Mer. 

£^S:  see  the  appropriate  chap-  £70:  see,  however,  Sepalino  v. 

ter  in  vol.  1,  p.  H4.  TwUtyt  SeL  Ca«  in  Cha.  7^. 

(a)    Roherts  v.  Roberts,  %  (d)  Antrobus   v.  Smithy  Ift 

Ban.  &  Aid.  d&9 ;  Stratfordv.  Vea.  45* 

Powelltl  Ba.  &.Beiit*  21.  (e)  Cecil  v.  BttUher^  ft  Jae. 

(6)  CeeU  v.  Butcher^  %Jac.Sc  &  Walk.  578.  s 
Walk.  574.  See,  ante,  p.  90* 
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Where  there  If  a  persoD,  for  Valuable  consideration,  grant  a 
fraud  on  the  part  Hght  of  Way,  or  Other  similar  interest,  which  a 
OioM^Jgnnt  ^^^^^  party  is  enabled  to  defeat,  but  not  by  aid 
tWrlr^^eii^D  *it  *  ^^  *^^  grantor,  upon  whose  part  there  has  been  no 
wiiidepeiiduiK>n  fraud  or  misrepresentation;  it  will  depend  upon 
whether  the       the  covenauts  entered  iuto,  whether  the  grantee 

ferJS:''"'^"^  ^^'  ^^  ^^  ^^^'  without  remedy  (/).     But,  neither 

the  grantor,  nor  those  claiming  under  him,  will 

ever  be  permitted  to  defeat  the  grant,  upon  any 

pretence,  in  contradiction  tq  his  own  deed  (^)- 

But,  every         It  is  a  general  rule,  that,  every  grant  is  to  be  taken 

to  be  made  ^n  "  *^  extensively  in  favor  of  the  objects  of  the  convey- 

^nmtee  *^^        aucc,  and  as  strongly  against  the  grantor,  as  fair  in- 

When  a  deed  fereucc  will  allow(A);  and  even  ifa  deed  be,  in  fact, 

eTwUhOTt^^n-  o^t^w^^d  without  consideration,  but  agoodconsid- 

sideration,  but  a  eratiou  is  therein  expressed,  the  forms  of  proceed- 
good   considera-  ..--  «  -  ,  ,.  - 

tion  is  therein  ex-  mg  m  Courts  of  commou  l^aw  do  not  admit  such 
'  an  investigation  of  the  subject,  as  will  enable  those 

Courts  of  com-  Courts  to  do  justicc;  for  it  is  to  be  understood,  as 
ro^'rm^ri  7nv«*  ^  g^^^^^^^  proposition  (qualified  with  some  excep- 
tigatesucha       tious  (i),)  that,  the  commou  Law  will  not  allow 

question  as  «  iiii-r«* 

Courts  of  Equity;  avermcuts  of  matter  dehors  a  deed ;  though  Equity 
of  relief  given  not  ouly  permits  an  alleged  consideration  to  be  dis- 
rccS^^o^hJ  proved  by  evidence  dehors,  but  regulates  the  ex- 
circumstances,     ^^jjj-  ^f  relief  givcu,  accordiug  to  the  circumstances 

of  the  case ;  whereas  a  Court  of  Law  must  either 
entirely  establish,  or  altogether  nullify  the  deed; 
it  can  hold  no  middle  course  (A).  j. 

(/)    Thomas  v.  Powell,  2  (t)    Collins  v.  Blantem,   2 

Cox,  595:  andsee,pof^,  p.  106.  Wils.  d48,  851;    Kerrison  v. 

(jg)  Newmarch  v.  BrandJmgy  Cole,   8  East,  236 ;  Ex  parte 

3  Swanst.  108.  Bulmety  13  Ves.  318 ;  Byne  ▼• 

{K)  Swan  v.   Fonnereau,  3  Vivian,  5  Ves.  606. 

Ves.  48.  (k)  WaU  v.  Qrwe,  %  Sch.  & 
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It  is,  however,  to  be  observed,  that,  although  a    Tiiough  a  de^ 

.  '  ^  may  be  iinpeach- 

deed  may,  in  Equity,  be  impeached  by  averments,  ed,  in  Equity,  by 
negativmg  the   consideration  therein  expressed,  not  be  supported 
yet  the  converse  does  not  hold ;  a  deed  cannot  be  afffe^nt  wn-^*^ 
supported  by  evidence  of  considerations  different  {jf^^e*!!^^,*/'^ 
from  those  alleged  in  it  (/) :  still,  notwithstanding 
the  recital  of  a  deed  may  imply  nothing  but  a 
sale  for  a  pecuniary  consideration,  yet,  if  the  words 
*'  natural  love  and  affection"  be  afterwards  thrown    <«  Natural  love 
into  the  body  of  the  deed,  and  the  parties  are,  in  Jherette  parties 
fact,  related;  this   consideration,  so  introduced,  •^^**^^'|;^/J'^^^^ 
will  be  sufficient  to  support  the  conveyance,  and  ""V«  against  any 

*  *  ^  •^  ^         objections  found- 

to  repel  any  suspicions  of  fraud  practised  against  ed  on  inadequacy 
the  vendor,  grounded  on  inadequacy  of  price  (m) : 
and  even  where  the  complaint  has  been  made  by  e^en  though  the 
creditors  of  the  vendor,  whose  debts  have  been  en-  made  by  credit- 
dangered,  or  even  lost,  by  such  sale,  very  small  ^"* 
considerations  have  been  golden  sufficient  to  give 
validity  to  a^deed,  executed  in  favor  of  a  relative, 
if  the  object  of  the  parties  was  fair  and  honest  (i^): 
though  where  the  consideration  is  so  utterly  inad-  unless  the  price 
equate  as  plainly  to  appear  intended  only  to  give  adequate  as  to 

color 


Lef.  501.  An  exception  must 
be  made  as  to  annuity  deeds: 
if  these  are  defective  under  the 
4th  sect,  of  the  annuity  act, 
Courts  of  common  Law  have  a 
discretionary  power  to  impose 
termsy  upon  which  alone  the 
deeds  will  be  set  aside.  Barber 
V.  Oamsan,  4  Bam.  &  Aid.  j!86; 
Gorkm  v.  Champneys^  1  Bingh. 
501;   QWdleMUme  v.  AUan,  1 


Barn.  &  Cress.  64. 

(/)  Watt  V,  Grove,  ubi  mprd; 
Clarkson  v.  Hanway,  2  P. 
Wms.  204. 

(to)  Whalley  v.  Whalley,  1 
Meriv.  446 ;  Ftlmer  v.  Gott,  7 
Br.  P.  C.  70,  fol.  edit. 

(n)  Nunn  v.  Wilmwe,  8  T. 
R.  529;  Dewey  y.  Bayntun,  6 
East,  273;  Copts  y.  Middleion^ 
%  Mad.  430. 
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thew,  that,  tiie    cc^F  to  a  fraud ;  suob  a  oo&Teyance  will,  as  agalast 
^lorlbfeone!  ^   creditoTS,  be  vmd,  vmiet  die  statute  (o):  k  could 

not  stand  even  against  a  previous  settlement  en- 
tirely voluntary  (jp). 
Equity  will,  in      When  a  conveyauce,  or  other  deed,  is,  by  ao- 
form  a  deed,       oidont  OT  mistake,  framed  contrary  to  the  intention 
to  The  Tt^t'ion  of  the  parties  in  their  contract  on  the  subject,  relief 
of  the  parties;     jg  Qj||y  jq  j,g  j^ad  iu  a  Court  of  Eouity ;  which,  as  it 

and  parol  evi-  •'  ^       j  ^  ^ 

deopisadmHted  woidd  be  unfair  that  an  advantage  should  thus  be 
coDception:        gained  by  either  party,  will  admit  pared  evidence 

to  shew  the  misconception,  and  how  far  the  deed 
varies  from  tibe  heads,  or  articles  (q) :  relief,  how- 
ever, cannot  be  had,  where,  although  one  party)s 
meaning  has  been  mistaken,  yet,  there  has  been 
performance  by  another  party,  who  has  been  guS- 
ty  of  no  fraud,  and  caaomot  be  restored  to  his,  or  her, 
but  the  Court     Original  situation  (r)-    And  the  Court  will  use  ex- 
ririncS  tremecautionincuttiag  down  the  effect  of  a  convey- 
down  the  effect  auccto  apurchascr:  consideriuff  that,if,prcviously 

of  a  conveyance  *  "  v 

to  a  purchaser;     to  the  cxecutiou  of  the  convcyauce,  such  terms  had 

been  stated  as  are  subsequently  insisted  on,  possi- 
bly, a  specific  performance  might  have  been  suo-  ^ 
when  it  is  too  late  ccssfully  resisted:  and  obvious  cases  may  be  put, 
nou£  Ihe'cou.  *»  which  it  would  by  no  means  be  equal  justice  to 
tract  altogether.    refoHu  a  deed  in  favor  of  one  party,  who  has  bdn 

by  till  the  other  party  is  unable  to  prove  circum- 
stances, which  might  have  enabled  him  to  renounce 

the 

(o)  Doe  V.  Roittkdge,  Cowp.  P.  C.  «04, 445 ;  Rob  v.  Butter^ 

712;    Mathews  v.   Feaoer,   I  mick,  2  Priee.  196;  Samsbai- 

CoQc,  280.  torn  V.  Oofden,  I  Vei.  &  Be«. 

(  p)  Metcalfe  v.  Pulvertoft,  1  168. 
V«8.  &  Bea.  184.  See,  ante,  pp.         (r)  AnoM^  2  Freem.  88 ; 

74, 103.  Sefmowr  f .  Fotierkfff  I  Vera* 

(q)  Eden  ▼•  Lord  Bute,  7  Br.  820. 
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the  orailaraet  altogetiier :  If  a  vendor  be  allowed  to 
take  back  that  wbich  he  representd  he  did  not 
mean  to  convey ;  it  may^  in  many  instances,  be  on- 
ly reasonable,  that,  the  vendee  should  be  restored 
to  the  situation  in  which  he  could  have  said,  '*  un- 
less the  whole  is  conveyed  to  me,  I  mean  to  take 
BOthtng  (^)/' 
Whenever,  in  obtaintng  a  release,  or  convey-     A  deed  obtain- 

,i_  i_        ,  ..,  .  .  ed  frMiduleiitly 

ance,  ihere  has  been  either  9uppre99%o  vert   or  My  be  aroid^ 
suggestio  Join,  such  release  or  conveyance  may  ^^^^^^^* 
be  altogether  avoided  (t) :  but  cannot,  it  seems,  be  ban  it  seems,  not 
set  aside  in  part  for  fraud,  yet  estaUished  as  to  the  ^  ^^  ^' 
rest  of  the  deed  (m).     If  a  vendor  be  aware  of,  but     a  conveyance 
misrepresents,  a  fact  material  to  the  title  of  any  h«*r«dnd©dY 
part  of  the  estate  which  is  the  subject  of  contract,  fraaduS"rt^ mi»- 
aHhougfa   the  conveyance  be  actually  executed,  represented  a 

,  fact  material  to 

ana  the  money  paid^  the  whole  transaction  will  be  the  title: 
rescinded ;  and  the  vendor,  in  consequence  of  his 
fraudulent  misrepresentation,  will  be  decreed  to 
pay  all  costs  incurred  (p).    This  rule  is  not  re-     Thk  prindpie 
stricted  to  cases  of  sale  of  real  estate;  even  in  of  goods,  a^weii 
chaffering  about  goods  there  may  be  such  misre-  «tSe?*^*  ^  "*' 
presentations  as  would  set  aside  the  contract 
Whenever  misrepresentations  are  made  under  such 
circumstances,  and  in  such  a  way,  as  to  obtain  the 
confidence  of  the  purchaser,  and  induce  him  to 

deal 

(s)   Beaumont  v.  Bromley,  I  (u)  Davidson  t.   RusseU,  % 

Tnrn.  &  Russ.  54.  Dick.  761 ;  Bennet  v.  Wade,  1 

(t)  Bowks  V.  Stewart,  1  Sch.  Dick.  S^ 

&  Lef.  226 ;  Jarvis  v.  Duke,  1  (v)   Edwards    y.    M*Leay, 

Vera.   19;    Harding  v.  Nel-  Coop.  312;  S,  C.  on$ffe9^2 

tirop,  Nek.    113;.    Amot  v.  Swanst.  289. 
Biscoe,  1  Ves.  Senr.  9^^          . 


loa 
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deal  upon  tenns  to  which  he  would  not  otherwise 
have  acceded  to ;  this  is  a  fraud  which  will  affect 
the  sale  (w). 
ifarepreaenu-      If  a  vcndor,  when  in  treaty  for  a  sale^  make  a 

tioD  which  aven-      .    i     i  ...  -l*   -l  -l     ■■    t  x     t_ 

dor  made,  beiiev-  Verbal  representation  which  he  believes  to  be  cor- 
i!^t.yoveXr-  ^^^t'  *>^*  which  is  not  really  so;  this,  if  the  con- 
wise;  the  ven-    tract  remain  executory,  and  at  any  time  before  the 

dee  may  get  rid  *'  •' 

of  the  contract  purchasc  moucy  is  gonc  out  of  Court,  will  be  a 
objection'before'  Sufficient  grouud  for  the  intended  vendee  to  resist 
neyw^p^dT™^*  Specific  performance  (^).  The  case  would  be 
but  after  the  con«  different  if  the  conveyance  had  been  deliberately 

veyance  has  been  •'  •' 

completely  exe-  exccuted;  there,  if  a  flaw  in  the  title  should  sub- 

cuted^  relief  , 

against  a  flaw     sequeutly  be  discovered,  the  purchaser  must  seek 

in  the  title,  must      f  /»  -t*  j./\.j»i»        •ji_       j 

depend  upon  tiie  relief  upou  his  CO vcuauts  (y) ;  and  if,  without  any 
covenants.         fraud  ou  the  part  of  the  vendor,  no  covenant  has 

been  introduced,  guarantying  the  representation, 
honestly,  though   erroneously,  made;    and  con- 
taining a  warranty  against  the  defect  in  question ; 
the  purchaser  is  without  remedy  («). 
If  a  vendee         And  if  a  purchaser,  before  the  contract  is  exe- 
Ef'theab^""  cuted,  perceive,  on  the  face  of  the  abstract  of  title 
SdT^  We  ob^ec-    delivered  to  him,  a  palpable  objection,  which  was 
tion ;  not  made  known  to  him  at  the  time  of  agreement 

but  will  notwith-  for  purchasc;  but  he  chooses,  notwithstanding,  to 
jS^oiT'^*    take  possession;  by  so  doing,  he  waves  the  ob- 
jection; 


(w)  Sihbald  V.  HiU,  2  Dow, 
266.    See,  ante,  p.  19. 

(x)  Higgtnson  v.  Clowes,  15 
Ves.  524;  Wall  v.  Stubbs,  1 
Mad.  81;  Jenkins  v.  Hiles,  6 
Yes.  655. 

(y)  Seijt.  Maynard^s  case,  2 
Freem.  2;   Thomas  t.  PoweU^ 


2  CoX|  395 :  and  see,  ante,  pp. 
S8,  102. 

{z)  C adman  v.  Homer,  18 
Yes.  12;  Wakeman  v.  Duchess 
of  Rutland,  S  Yes.  235;  Legge 
T.  Croker,  1  Ball  &  Beat.  516; 
Browning  v.  Wright,  2  Bos.  & 
PuU.  23. 
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jectioD ;  and  cannot^  afterwards^  maintain  a  claim  be  caonot  after- 

^  -  /•   V      i»       1  J  X-        wards  claim  com- 

for  compensation  even  [a) :  for^  here,  no  deception  peoaation  eYeo. 
•can  be  alleged ;  the  purchaser,  when  fully  aware 
of  all  the  circumstances,  voluntarily  proceeds  with 
the  contract ;  and  volenti  nonfit  injuria. 

It  is  so  perfectly  settled  as  not  to  admit  dispute,    a  purchaser 
that,  where  a  tenant  is  in  possession,  a  purchaser  ora^ieiiMrini»t 
of  the  estate  is  understood  to  have  implied  no- |;[{'^-»'S^{.|,»^ 
tice  of  all  the  covenants  of  the  tenant's  lease ;  and,  {*»«  lessee  may 

have  m  the  pre- 

though  no  inquiries  are  made,  the  purchaser  must  mises: 
take  subject  to  such  rights  as  the  tenant  may  have 
in  the  premises  (b).    Nor  will  it  make  any  differ-  though  some  of 
ence,  whether  the  whole  of  those  rights  originate  ^r  JTnalf  h! TJ^^^ 
in  the  contract  by  which  he  holds  the  estate;  or,  tract,  independ- 

•'  ^  '  ent  of  the  agre^ 

whether  some  of  them  arise  out  of  a  contract  in-  ment  of  lease, 
dependent  of,  and  subsequent  to,  the  agreement 
of  lease  (^).  And  if  a  vendee,  before  payment  of 
the  purchase  monies,  be  informed,  that,  there  are 
previous  liens  on  the  land,  though  the  precise  na- 
ture of  the  claims  may  not  be  correctly  stated  to 
him,  yet,  this  will  be  held  such  notice  as  ought 
to  have  put  him  upon  inquiry;  and  a  conveyance 
taken  by  him,  in  prejudice  of  the  prior  incumbran- 
cer, may  be  set  aside  {d). 

A  deed  may  contain  general  words,  which,  if  General  words 
taken  by  themselves,  would  be  sufficient  to  include  bijonf  thrS^. 
all  the  interest  which  the  party  has  to  convey;  for^whichlSr 

yet,  wereusecl: 

{a)  Fleetwood  Y.  Green,  15  phin,    1    Ball  &   Beat.     301; 

Yes.  594;  Burroughs  v.  Oakley ^  DanieU  v.  Davison,  1 6  Ves.254. 

SSwanst.  168.  See,  ante,  p.  20.  (c)    AUen    v.  Anthony,    I 

(b)Meuxy,Makhy,2SwaxaU  Meriv.  284.   See,  ante,  p.  61. 

tSl;     CrofUm  v.   Omuby,  %  {i)  Taylor  y.  Baker,  5  Price, 

Sch.  &  Le£.  697 i  Eyre  v.  Dol-  309. 
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yet,  if  these  words  we  plainly  used  only  in  subser* 

vience  to  a  particular  purpose,  they  will  not  be 

permitted  to  have  a  fraudulent  operation  beyond 

And  a  party    the  puruose  intended  (e).    So,  a  party  who  joins 

who  joins  in  a      .        ^      '^  i»      V  /   u    •  x- 

conveyance,  sole-  lu  a  conveyaxice,  for  the  purpose  of  ofoviatu^  a 
ipac^o^b^ron,  specific  objection,  will  not  be  bound  as  to  any  other 
Mto^i^hw"*  interest,  of  whidi  he  was  not  apprized:  although, 
interest.  if  ^e  be  told  generally,  that,  there  are  objections  to 

the  title,  and,  aft»  this  intimation,  he  consents 
to  join  in  the  conveyance;  it  must  be  taken  that 
he  has  inquired  into  the  nature  of  the  objections; 
and  he  will  not  be  permitted,  afterwards,  to  raise 
a  question  about  the  extent  of  his  information  {/). 
A  conveyance  A  Conveyance,  however,  ev«i  although  perfected 

made  to  answer  w     & 

Tpanioiiar  law.  by  act  of  record,  if  made  in  order  to  answer  a  par- 
not^be^^i^d"for  ticular,  lawfuI,  purpose,  may  be  relieved  against  in 
another  purpose.  Equity,  should  a  fraudulent  use  of  it,  for  another 

purpose,  be  attempted  {g). 

A  purchaser  is      A  judgment  intended  ta  give  a  Hen  upon  real 

notice  of  ^a  jud^.  cstate,  situated  in  a  county  to  which  the  registry 

Kt  dSed'  «^ts  aPPly^  although  such  judgment  has  not  been 

according  to  the  docketed,  wiU,  nevertheless,  bind  a  purchaser  who 

registry  acts:  '  ir 

had  actual  notice  of  the  judgment.  To  prevent 
collusion,  the  legislature  has  declared,  that,  certain 
forms  shaU  be  held  to  give  constructive  notice, 
whether  actual  notice  (which  it  may  be  difficult  to 
prove)  has,  or  has  not,  been  received:  but,  it  was 
never  intended  to  countenance  fraud,  and  sacrifice 
substance  to  form,  so  &r  as  to  hold,  that,  actual 

notice 

(c)  Marquis  Cholmandeley  v.  (g)  Yomg  v.  Peachy,  2  Atk. 

Lord  Clinton,  2  Meriv.  SSS.  256;  WUIdmon  y.  Bra$fieU,  % 

(/)  Lord  Brayhroke  t.  In-  Vem.  307;  Ptcfotf  v.  Loggan, 

$k^,  8  Ves.  4,51.  14  Vet.  2$4^ 
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mtioe  of  an  inotunfannoe  on  an  Mtate  riurald  aot, 
in  Equity  at  least,  bind  a  purchaser,  whom  coor 
fitructive  notice  would  bind  (A).    But,  the  notice  but  the  notice 
of  tiie  unregistered  deed  must  be  precise,  in  order  ^        p^"^ 
to  raise  a  <^U3e  of  fraud  against  a  subsequent  pur- 
chaser (f ). 

It  16  a  plain  principle  of  Equity,  that,  no  one     whoever  ac- 
must  frustrate  a  deed  under  which  he  claims;  for  S^^Vd^d* 
it  would  be  fraudulent  to  accept  a  benefit,  and  at  ^^^  ^fy[ 
the  same  time  refuse  compliance  with  the  coiidi-  conditions  annex* 

^  ed  to  that  benefit* 

tlons  (if  legal,)  with  which  it  was  coupled:  the 
party  nrast  accept,  or  renounce,  it  altogether. 
This  doctrine  of  election  extends  to  settlements, 
conyeyances,  and  every  species  of  instrument  (ifc) : 
if  the  question  of  election  arise  under  a  settlement ;  and  a  condition 
there,  an  express  contract  existing  between  the  ^lo^^^^"" 
parties,  the  condition  must,  indubitably,  be  per-  Jjj'.^'y  perform- 
formed  as  framed  (/).    It  does  not>  however,  follow,  >  ^t  though  the 
that,  because  the  rule,  or  principle,  is  applicable  to  be  observed 
alike  to  deeds  and  wills,  it  must,  therefore,  be  car-  nd  wnCit 


lied  to  the  same  extent  in  both  cases ;  or  that,  be-  |^fo  carr  itto 
cause  an  express  condition  in  a  settlement  must  be  !*»«^»ajne  extent 

^  m  the  latter  case, 

performed  as  framed,  on  penalty  of  a  total  forfeit-  as  in  the  former: 
nre ;  therefore,  where  an  implied  condition  arises  is^oniy  b^un?'to 
upon  a  wiU,  the  party  is  bound  to  do  more  than  Sr  d1  "p^^^^^^ 

Um^p  another  oevisee, 
and  withholding 

(h)  Davis  V.  Earl  of  Strath-  19  Yes.  439. 

more,  16  Ves.  .450;  Le  Neve  {k)  Moore  v.  Butler^  i,  Sch. 

▼.  jLe  A>o«,  8  Atk.  650 ;  BtMib-  &  Lef.  ^66;    Birmingham  v. 

ell  Y.  Bushell,  1  Sch.  &  Lef.  Kirtvan,  ^  Sch.  &  Lef.  450; 

100;  Doe  ▼.  AUsop^  5  Barn.  &  Cummins  v.  Forester^  2  Jac  & 

Aid.  147.  Walk.  345. 

(i)  Jolland  v.  Stainhridge,  S  {l)  Green  ▼•  Green^  %  Meriv. 

Ves.  485 ;  Wyati  v.   Barwell,  95. 
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a  gift,  made  by    make  Satisfaction  for  that  which  was  intended  for 

the  Mine  will  x-l       /     \ 

under  which  he  anOtiier  {m). 

himself  claims:        There  are,  indeed,  seyeral  cases  reported,  in 

which,  if  the  language  ascrihed  to  the  learned 
Judges  who  decided  them  is  to  be  understood  in 
its  fullest  and  most  unqualified  extent,  this  distinc- 
tion may  seem  to  have  been  repudiated  (n) :  there 
are,  however,  still  more  numerous  instances  in 
which  it  has  been  recognized  (o).  In  Green  v. 
Green  (p),  the  point  came,  expressly,  under  the 
consideration  of  Lord  Eldon,  who  declared  the 
question  to  be  one  of  considerable  difficulty ;  and, 
in  consequence,  directed  a  search  in  the  register's 
books,  for  all  the  cases  in  chronological  order :  this 
search  seems  never  to  have  been  completed ;  but, 
some  months  subsequently  (q),  his  Lordship  an- 
nounced, that,  he  '^  had  looked  into  all  the  text  wri- 
ters, the  cases  reported,  and  the  MSS,  in  his 
though  it  is  im-  possessiou;  but  fouud  it  impossible  to  reconcile 
diTthediK  doctrine  (r),  as  it  is  to  be  collected  from  the 
cases  on  this  sub-  ^jjble  mass  of  the  cases:  some  asserting,  that  the 

party  must  abide  by  the  instrument  in  toto;  others, 

that 

{m)Lady  Cavany.Pulteneyf  &  Bea.   191;    Anonym,  Gilb. 

2  Ves.  Junr.  560.      See  vol.1,  £q.   Rep.    15;    Dashwood  v. 

p.  276.  Peyton,  1 8  Ves.  49 ;  Lord  Ran- 

(n)    Wilson  v.  Townsend,  %  clifft  ▼•  Lady  Parkins,  6  Dow, 

Ves.    Junr.    697;     Wilson  v.  179;    Whistler  vi   Webster,  2 

Mount,  3  Ves.  194;  Broome  v.  Ves.  Junr.  372;  with  numerous 

Monck,  10  Ves*  609;   Thellu-  other  authorities,  cited  in  the 

son  ▼.  Woodford,  Id  Ves.  220;  discussion  of  these  cases* 

Heard  v.  Stanford,  Ca.  temp,  (j>)  2  Meriv.  92. 

Talb.  182;     Morris  v.   Bur-  (^r)  See  19  Ves.  667. 

roughs,   1  Atk.  404;  Pugh  v.  (r)  See  Brodie  v.  Barry,  t 

Smith,  2  Atk.  43,  &c.  Ves.  &  Bea.  129. 

(o)  Welby  ¥.  Welby,  2  Ves. 


on 
au  in- 


in 
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that  the  devised  interest  is  to  be  sequestered,  only 
until  satisfaction  be  made  to  the  disappointed  de* 
visee.**     His    Lordship's    conclusions,  however,  it  seems  clear, 
seem  to  have  been,  that,  where  the  doctrine  of  wherSe  doc- 
election  is  applied  to  a  deed,  or  marriage  settlement,  ^^^^  ^Ta^/^ 
there  the  party  must  either  give  up,  altogether,  ment,  there  a 
what  he  is  to  take  under  it,  or  abide  by  it  altogether :  ther  abide  by  it 
but  where  the  principle  of  election  is  applied  to  a  renounce  u?**"^ 
will,  the  party  is  only  to  give  up  so  much  as  may  be 
sufficient  to  compensate  those  who  are  disappoint- 
ed, by  his  defeating  part  of  the  disposition  made 
by  the  will. 

If  an  infant  take  a  provision  under  an  instru-    where  election 
ment  which  renders  an  election  necessary ;  it  has  Jh"  p^a^fi 
been  held,  that,  the  Court  before  which  the  ques-  ^*"V  ^^^  ^^"^"^ 

^  will  ^make  it, 

tion  is  brdught,  will  see  what  is  for  the  benefit  of  general, 
the  infant;  and  elect  for  him(^):  not  only  from 
regard  to  his  interests,  but,  also^  that  other  persons 
may  not  be  injured,  through  default  of  that  election : 
though  there  are  authorities  for  postponing  the 
election,  till  the  party  reach  his  full  age  {t).  And,  The  election  of 
in  all  cases  of  election,  a  Court  of  Equity,  whilst  conKd  b/''' 
it  enforces  the  rule,  that,  a  party  shall  not  at  the  equivocal  acts ; 

,  ^  oi"  compelled  be- 

samie  time  claim,  under  and  in  contradiction  to  any  fore  the  value  or 
instrument;  secures  to  him  the  option  of  either  terests  is  aacer- 
interest ;  and  will  not  conclude  him  by  equivocal  *""^^ 
acts,  performed  perhaps  in  ignorance  of  the  value 
of  the  respective  interests  or  funds ;  nor  compel 
him  to  make  his  election  before  that  point  is  as- 
certained : 

(s)BiglandY.  Huddkston^  in         (0    BtmghUm  v.   Boughton 

note  to  $  Br.  285;  Rushout  v.  2  Ves.  Senr.  16;   Sireatfieldv. 

Rushout,  cited  2  Sch.  &Lef.  Streat/ield,    Ca*    temp.    Talb, 

267.  183. 
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certained  (i^) :   for  which  purpose  he  is  at  Ubertj 

to  file  a  bill  to  have  the  accounts  taken^  smd  the 

property  cleared ;   that  he  may  elect  to  the  bedt 

advantage  (w). 

arcumstaoces      A  difficulty  may  arise^  as  to  applying  the  doc- 

doctrine  of  dec-  tiine  of  election,  in  the  case  of  a  grant  of  an  esi- 

tioD  inapplicable;  ^^^^^^  j^  moicties.    If  one  of  the  grantees  has  co- 

operated  in  obtaining  the  grant;  by  making  a  re- 
presentation that  the  whole  was  vested  in  the 
Crown,  he  will  not  subsequently  be  at  liberty  to 
set  up  a  different  title,.in  himself,  to  a  part;  though 
he  may  be  willing  to  relinquish  his  claims  under 
the  grant:  for  the  consequence  of  such  relinquish- 
ment would  be,  that,  as  to  his  share,  the  grant 
would  not  take  effect;   it  would  return  to  the 
Crown,  and  could  not  be  applied  in  satisfaction  of 
for  instance,       the  disappointed  co-gran  tee:  in  such  a  case,  there- 
pie^of  compenra'  f^re,  it  scoms  cquitablc,  that  the  parties  should  be 
oS^to'^Jccom.  ^^^^  strictly,  to  the  grant;  and  that  election  should 
aS^bc*a^"ied    ^^^  ^^  admitted,  since  the  principle  of  compensa- 
tion, which  ought  to  accompany  it,  cannot  be  ap- 
plied {x). 

It  is  a  principle  in  Equity,  that,  where  a  man 

covenants  to  do  an  act  in  modo  et forma,  and  he  does 

an  act  which,  though  not  strictly  performed  modo  et 

Jbrmd,  may  be  converted  to  a  completion  of  his 

covenant,  it  shall  be  supposed,  that,  he  meant  to 

If  a  man  coVe-  complete  it  (v).    If,  therefore,  a  man>  on  his  mais 

oaot  to  purchase 

nage, 

(tt)    Dillon    V.     Parker^   1  (x)  Cummins  v.  Forester^  2 

Swaoat.  S81;  ChahMert  v.  SUh  Jac.  &  Walk.  345; 

n4  2  Yes*  &  Bea.  ft$5.  (y)    Somden   v.  Somdm,  1 

(flv)  Butrieke  v.  BroadJmnt^  1  Oox,  16$ :  ace  Lmuk  ▼.  hetyeh^ 

Vea,  Junr.  1  It.  10  Vea.  516. 
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riage,  covenant  to  purchase  lands,  and  convey  them  lands,  and  con- 
tp  the  uses  of  his  marriage  settlement ;  any  after-  laes  ofTs  mar-^ 
purchased  lands,  though  not  conveyed  to  such  uses,  "ftf^pureh^S* ' 
will  he  held  to  have  been  purchased  in  satisfac- ^*n^' ***?"§?**  n<?f 

*  ^  conyeyed  to  such 

tion  of  his  said  covenant,  and  will  be  so  applied  («).  uses,  may  be  ap. 

Tfc  1  •  .  .11  1  -I      A      Ai_     P^*^^  '"  satisfac- 

But,  this  construction  will  never  be  made  to  the  tion  of  the  cove- 
prejudice  of  a  subsequent  purchaser,  or  mortgagee  but  this  constmc- 
of  such  lands:  for  such  subsequent  sale  or  mort-  ^jfto'thrjl^ 
caffe  will  take  off  all  presumptive  evidence,  that  ja<*»ce  of  a  sub* 

^  ^  r-  JT  sequent  purchas- 

the  covenantor  intended  the  lands  should  be  bound  er  of  such  lands: 

by  the  cuticles;    audit  is  upon  such  presumption 

that  the  doctrine  is  founded.     It  may  be  object*  that  specialty 

J    ...        -  .1  1      •  .    J  •    creditofB  may  be 

ed,  that,  whenever  the  rule  is  acted  upon,  speci-  affected,  when- 
alty  creditors  may  be  affected  by  it;  but,  this  ob-  arted^u Jon^is liS 
jection  has  little  weight ;  the  wife  and  issue  of  ""^l^^^  ''^^'**'^ 
the  marriage  are,  themselves,  specialty  creditors, 
by  virtue  of  the  settlement ;  and  it  is  in  the  pow- 
er of  the  owner  of  the  estate  to  prefer  one  speci*- 
alty  creditor  to  another,  for,  none  of  them  hav^, 
as  such,  any  specific  lien  on  the  lands  (a).    But,  but,  as  to  lands 
though  a  person  who  has  purchased  lands,  after  purcha^!  no  pre- 
having  entered  into  a  covenant  to  convey  and  set-  ^ndwi^t^ilfe^^^ 
tie  lands,  will  be  presumed  to  have  made  such  pur-  ^*<>"  «*"  *"■«' 
chase  in  discharge  of  his  covenant;  yet,   where 
lands  devolve  upon  such  covenantor,  otherwise 
than  by  purchase,  the  necessary  presumption  of  in- 
tention ^cannot  arise  (jb). 

In  dealing  with  an  executory  covenant.  Courts     Equity  win 
of  Equity  will  carry  it  into  execution  according  tory  covenanteT 

J.     according  to  the 
w  intention: 

(z)  Lechmere  v.  Letkmere^  ddit» 

Ga.  temp.  Talb.  89;    S.  C.  S  (a)  Deacon  y.  Sraith,  3  Atk. 

'  P»  Wms.  227;  WUcocks  y,  Wil-  326. 

eoekst  2  Veni«558;  Dw>y»Y..  {h)    Oatih^   v.    MmqiimM 

Hamard,  5  Br.  P.  C.  567,  foL  Dmi^smi^  Cooper,  303. 
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to  the  intention,  (if  legal),  provided  such  intention 
can  he  clearly  collected :  but,  where  a  man  will  he 
his  own  conveyancer,  and  create  the  estate,  no 
Court  has  jurisdiction  to  alter  that  estate,  so  cre- 
ated by  the  party  himself  (c).  In  this  respect,  one 
possible  distinction  may  arise  between  cases  upon 
marriage  articles,  and  cases  upon  wills :  marriage 
articles,  before  they  are  ripened  into  a  perfect  set- 
but  tmsta  created  tlement,  must  necessarily  remain  executory;  but 

by  will  may  be  ,,.,i,  •■^i 

80  defiued.  as  to  trusts  Created  by  will  may  be  so  denned,  as  to 

admit  no  latitude  1  -g,  ..  i   .^^    :■        i*   •    »'  mm* 

of  interpretation.  Icavc  uo  discrctiouary  latitude  of  interpretation 

to  the  Court:    where,  however,  it  can  be  disco- 
vered, on  the  face  of  the  will,  that  the  testator 
meant  something  beyond  what  he  has  expressed ; 
there,  the  Court  will  deal  with  it  as  an  executory 
trust  (d). 
If  the  right  of      If  a  Settlement,  clearly  and  unequivocally,  make 
TisSuV^maSr  the  right  of  a  child  to  a  provision,  under  that 
5l,?v^(£aify\"uJ"^^^  settlement,  depend  upon  the  contingency  of  the 
the  contingency   child's  surviviuff  both,  or  either,  of  its  parents,  a 

ofthechild*8sur-  .  °  '  '^ 

viving  iu  pa-  Court  of  Equity  has  no  authority  to  control  such 
canm>t  interfere:  a  disposition  {e).  But  if  the  language  of  a  settle- 
meU^bJ^raii''"  weut  be  contradictory,  or  ambiguous,  so  as  to 

E^Sy  wm  ^  1«»^®  ^"  ^^y  ^^«^^^  ^^  uncertainty  the  period  at 
■uch  a  construe-  wMch,  or  the  Contingency  upon  which,  the  inter- 

tion  as  to  vut  an  ,  ^  t*  -r^       *       -%  tij 

intereit  in  the     ests  shall  vest,  Courts  of  Equity  have  long  bad  a 

decided 

(c)  Countess  of  Lincoln  v.  Blackbume  t.  Stables,  2  Yes. 
Duke  of  Newcastle,  U  Ves.  &Bea.S69;  Stratford  v.  Pont- 
2SS.  ell,  1  Ball  &Beat.  25.  See,  vol. 

(d)  S.   C.  p.   280;    Lord     1,  p.  838. 

Deerkurst  v.  Duke  of  St.  AU  (e)  Woodcock    v.    Duke  of 

bans,  5  Mad.  257,  260;    Jer-  Dorset,  8  Br.  570;    Powis  v. 

vaise^Y. Duke  of  Northmmber-  Burdett,  9  Vea.  4^5. 

lan^  1  Jac.  &    Wdk.   ^71 ;  . 
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decided  leaning  (y),  and  seem  now  bound  by  aii-  child,  wfaeu  a 
thority  (g),  to  make  such  construction,  (even  by  a  ph>vi8ioD. 
putting  a  considerable  strain  upon  language  (h),) 
as  will  give  vested  interests  to  the  children  of  the 
settlor,  when  they  stand  in  beed  of  a  provision; 
usually,  as  to  sons,  at  the  age  of  twenty-one ;  and 
as  to  daughters,  at  that  age,  or  marriage  (i) :  though 
«ttch  interests  may  not  be  to  take  effect,  in  pos- 
session, until  after  the  death  of  both  parents  (ifc). 
And  where  articles  before  marriage  have  been  so     where  aniciei 
expressed  as  to  give  the  husband  an  estate  tail,  IS^I^  ^J'rSd 
thereby  enabling  him  to  defeat  the  whole  purpose  SI,i^^|jan'^iotc 
of  the  settlement,  by  means  of  a  fine  or  recovery ;  Ja".  Equity  will 
a  settlement  followmg  the  words  of  the  articles  estate  for  life 
will  be  reformed,  by  limiting  an  estate  for  life  only  *^"  ^  * 
to  the  husband,  with  remainders  in  strict  settle- 
ment (I) :  for,  in  Equity,  articles  are  considered  as 
minutes  only,  and  the  Court,  where  it  finds  the 
words  short  and  defective,  will  presume  what  was 
the  probable  intent  (m).     Still,   where  portions   where  portioDs 
have  been  charged,  by  settlement,  upon  a  rever-  JlJSime'Suii^ 
sionary  term;  Lord  Alvanley  declared  it  to  have  j  revertiouary 

''  "^  teriDy  the  argu- 

been 

(/)  Hope  V.  Lord  CBfden^  (k)  Perfeci  v.  Lord  Curzon^ 

6  Ve8«  ^07.  ubi  suprd. 

{g)  P^erfect  v.  Lord  Curzon,  (0  Randall  v.  Willis,  5  Vea. 

6  Mad.  444.  £75;   West  ▼.   Errisey,  2   P. 

(A)  Powis  V.  Burden,  9  Ves.  Wms.     355 ;     Streatfield     v. 

4S7 ;  Hope  v.  Lord  Clifden,  6  Streatfield,    Ca.    temp.   Talb. 

Ves.  509;    King  r.  Hake,  9  180. 

Ves.  444.  (rn)Marquis  of  Blandford  V. 

{})Howgrave  v.   Cartier,  $  Duchess    of  Marlborough,    ft 

Ves.  &Bea.  86;    S.  C.  Coop-  Atk.  545;  Taggart  r.    Tag- 

er,  72;  Hotchkin  v.  Humphrey,  gart,  1  Sch.  Be  Lef«  87;  Tre- 

t  Mad.  74.  vor  v.  Trewnr,  1  P  Wms.  6fll. 

VOL.  n.  K 
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ment  «i  tnemni*-  been  the  Uniform  role  of  the  Lords  Cowper  and 
rn^ii:^;;„t  a  MacdesfieW;  and  aU  their  successors  in  the  offite 
during  the  HfeTf  ^^  Chanccttor,  to  lay  hoW  of  any  words  from  which 
Mtti^ent  ""^^^^  ^*  ^^^^^  ^^  **^^^y  inferred,  that,  the  portions  should 

not  be  raised  by  sale  of  the  term,  to  the  prejudice 
of  the  life^state  of  the  father,  or  other  author  of 
the  settleinent  (n).  Lord  £Mon,  however,  after  a 
review  of  all  the  cases,  thought  the  rule  had  been 
most  correctly  stated  by  Lord  Talbot  (o) ;  and  that 
the  question  ought  not  to  be  determined  by  any 
argument  ab  inconvenienti :  but,  the  time  for  rais^ 
ing  the  portions  must  depend  upon  the  particular 
penning  of  the  trust,  and  the  intention  of  the  in- 
strument: in  construing  which  the  Court  ought 
not  to  be  eager  to  lay  hold  of  circumstances  {p). 
By  virtue  of  the      By  virtue  of  the  contract,  a  Court  of  Equity  may, 

contract.  Equity  ,  %•-,•,  •■  «•■«■ 

may  be  enabled  m  many  rcspccts,  besidcs  those  above  alluded  to, 
word^ofTLttie^.  be  enabled  to  deal  with  the  words  of  a  settlement, 
«r«:uted^'M  to  ^^^^  whcu  cxecutcd,  and  not  resting  in  articles,  ac- 
efifect  the  true  in-  cordiug  to  the  intention  of  the  parties.    Thuft, 

tention:  ,  ^  .  ,   . 

where  a  son  of  a  second  marriage  claimed  to  take, 
under  a  settlement,  as  bemg  intended  by  the  ap- 
pellation of  "  heir  male  of  the  body  of  the  father 
and  mother  ;**  notwithstanding  there  was  a  son  of 

■ 

the  first  marriage  living:  although  the  limitation 

was  defective  at  common  Law,  and  the  plaintiff 

and»  for  this  pur-  could  havc  uo  relief  there ;  yet  the  Court  of  Chance- 

noAft  will   if  ne* 

^nary,  construe  ry,  by  virtue  of  the  contract,  felt  itself  at  liberty  to 

put 

{ny  Lady   CUnton^  t.  Lord  (o)  Hebblethwaite  v.  Cart^ 

Robert  Seymour^  4  Ves.  460:  wright,  Ca.  temp.  Talb.  32. 

and  see  Reynolds  v.  Meyrick^  1  .      {p)  CodringtoHf  v.  Lord  Fo- 

£den,  53;  Lyon  y.  Chmndoe^  Z  ley^S  V«a.  asof 
JUk.  415. 
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jjut  upon  the  word  "heir"  a  sense  which,  legally  and  the  word  *Mieir." 

,  /%«•  iT^  ^  ^^^  according  to 

Btnctly,  it  did  not  bear  {q) :  for  it  would  have  been  its  strict  siyise, 
a  fraud  upon  the  parties  to  the  settlement,  if  the  deretood  bTthT 
issue  of  smother  marriage  had  been  allowed  to  run  j^tractiugpar- 
away  with  the  provision  contracted  for  on  behalf 
of  the  male  issue  by  the  second  wife ;  whose  mar- 
ri^e  made  thma  purchasers  for  good  considera* 
tion  (r). 
If  the  devisee  of  an  estate  charged  with  a  lega*    The  vendees  of 

.-.,..  V  •    •  A.'       an  estate  charged 

cy  convey  the  estate  to  a  purchaser,  giving  notice  ^jth  a  legacy, 
of  the  charge;  and  the  legacy  being  deducted  out  Sihe^^^^^^^^ 
of  th^  purchase  money;  the  vendees  only  are  lia-  J«^  Uiercof,  aod 

*  ''  •'  ,       the  aDiount  was 

We:  aiiideven  if  no  notiee  distinctly  appear,  stilly  deducted  from 
it  was,  in  one  case,  decided  by  Sir  William  Grant,  moneyT^iiwv,  as 
that,  as  the  purchasers  held  the  security  for  the  le^  alireVw'ttiey**''' 
gacy,  the  decree  ought  to  be  against  them,  in  the  ^^  "^  «*®**^*- 
jSrst  instance;  in  order  that  the  innocent  legatees 
might  run  no  risk  of  suffering  by  such  purchasers' 
want  of  caution  and  due  examination  before  they 
accepted  the  conveyance ;  but,  that,  there  should 
be  a  decree  over,  in  their  favor,  against  the  fraudu^ 
lent  vendor  (s). 

If  a  debtor  by  obligatic^,  having  a  set-off  against    a  debtor,  bav- 
his  creditor,  fenow  pf  a  transaction  of  loan  between  a'^insrhis^re- 
his  creditor  and  a  third  person,  in  which  his  ere-  d|tor,raaynotbe 

*      .  able,  in  some 

ditor  assign  the  obligation  as  a  collateral  security  cases,  to  sustain 

^  ^  J   the  right  to  set- 

to 

(y)  Seynwur  v*  Boreman^  cit-         (s)  Newman  v.  KeirH,  I  Mer. 

ed  in  2  Meriv.  347:  mid  ^lee  242:  but  this  decree  was  ne- 

Lc^orne  ▼•  Goodrnffn,  2  Vera,  versed,  it  beiqg  informal  to  give 

369*  relief  as  between  co«  defendants ; 

(r)  Pmrhe$  v.  While f  1 1  Vee.  so  said»  arguendo^  in  Da»9  ▼• 

%$^.  .  fifn^  1  J«^.  At  Widk*  515. .  . 

K2 
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offagairataprr-  to  the  lender;  by  suppressing  the  fact  of  his  set^ 

«on  to  whom  liis     is»j,i_-i_  •iii  -i 

obligation  has  -  ofl^  and  thereby  encouraging  the  lender  to  advance 
been  assigned,    j^j^  ^^^^^  ^^  ^^^  ^-^j^  ^^  ^^^  obligation,  the  obUg- 

or  will  lose  his  right  to  set-off,  as  far  as  the  colla- 
teral security  would  be  affected  thereby  (/). 

The  common  convenience  of  mankind  dictates 

the  propriety  of  putting  some  limitation  to  stale 

demands ;  and  fixing  some  period  beyond  which 

Equity  wiH  not  titles  shall  not  be  liable  to  be  shaken  (u) :  a  Court 

set  aside  a  deed, 

even  for  fraud,  of  Equity,  therefore,  will  not  entertain  a  suit  to  set 
Ifterlts  execu^"  asidc  a  Conveyance,  or  other  deed,  even  for  fraud, 
tliTd^oftoth  twenty-five  years  after  the  execution  of  it;  and 
parties  thereto}    gfter  the  death  of  both  the  parties  to  it ;  upon  facts 

when  the  tacts  '^  *- 

Alleged  have  which  have  been  within  the  knowledge  of  the  com- 
t^  compiaiiianto  plainauts  during  the  whole  of  that  period  (<r). 
J[J;^f  JJ;^i^*".!^^^  This  rule,  however,  will  be  qualified,  (to  a  certain 
buucquiescence  extent,)  bv  another,  which  declares,  that,  where  an 

under  an  unrca-  ^/     J 

sonabie  convey-   unreasonable  contract,  or  even  conveyance,  has 

ancc  sUnds  for  j.   _l   j    /•  -x     •      j*  x  j     • 

nothing,  during  been  extortod  from  a  party  in  distressed  circum- 
oMhe°8aine"drs-  stanccs,  his  acquiesccuce,  during  the  continuance 
waTextorted  !*  *^  ^^  *^®  Same  distress  which  pressed  him  to  enter  in- 
to the  contract,  nay,  his  formal  confirmation,  stands 
for  nothing;  and,  that,  it  is  only  when  he  is  re- 
lieved from  this  distress  that  he  can  be  expected 
tiioughmere  ge-  to  rcsistthc  Oppression  (x):  but  mere 'general  em- 

oeral  embarrass-  *  *  ^      .    .  "^ 

barrassment, 

(t)  Macdonald  v*  Macdon-  ▼•  LordCUnUm^  2Jac.&  Walk. 

old,  1  Bligh,  332.  150. 

(tt)  See  further,  as  to  this  doc-  (x)  Gcwland  ▼.  De  Faria^  1 7 

trtne,«inder  the  head  of*' Trusts,"  Vcs.  25;  Roche  r.  O'Brien^  1 

vol.l,  pp.475,476,  477.  Ba.  &   Beat.   342;    Crowe  ▼. 

(fv)  Blennerhaseet  V.  Da^t  ft  Ballard^    1    Ves.   Junr.   220; 

Ba.  &  Beat.  1 18;    Macnamara  Wood  ▼. Downes^  18  Ves.  128; 

▼.  Btwtonet  2  Ba.  &  Beat.  7:  OUver  ▼.  Courts  8  Pricei  168, 

and  ace  Marjuis  Cholmondeky'  171. 
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harraBsment^  having  no  reference  to  any  fraud  ment  wui  be  no . 

■^  -  -  ,      ,  1   #      grouudforietting 

With  respect  to  the  particular  contract  complain-  aiide,  after  a  long 
ed  of,  is  not  a  circumstance  upon  which  a  Court  ^^Huc^'de- 
can  act,  to  set  aside,  after  a  long  lapse  of  time,  'jbemteiyexecut- 
conveyances  deliberately  executed.    If  this  were 
the  practice,  there  would  be  an  end  of  all  limita- 
tion of  suits,  in  the  cases  of  distressed  persons;  and 
all  property  would  be  thrown  into  confusion  (y). 
The  wise  policy  of  the  Law,  and  the  very  preven-    The  pre? eotioa 
tion  of  fraud,  which  might  otherwise  be  practised  purdiaserTwho 
upon  innocent  purchasers,  who  may  have  become  t^eTfih^o^'the 
such  upon  the  faith  of  the  undisturbed  possession,  undisturbed  pot- 

*  .      x-  '  8«8ioii,  requireiy 

ifequire  that  stale  demands  should  be  discounte- that,  tiaie  de- 

J    i.i_  •i_«Tx       i»       -x»  1  •  •  J  mands  should  be 

nanced:  the  possibility  ofpartial  inconvenience  and  discouuteuauced: 
individual  hardship,  must  not  operate  to  the  sub- 
version of  a  sound  general  principle.    Equity  has, 
however,  been  careful  to  provide,  as  far  as  possi- 
ble,- every  compassionate  guard  against  the  fraudu- 
lent, oppression  'of  those  who,  from  the  circum- 
stances of  their  situation,  are  unable  to  protect 
themselves :  in  the  cases,  therefore,  of  infmcy,  or.  but,  in  cases  of 
coverture  (z) ;  or  where  there  has  been  a  constant  turejSeSntlou- 
continuance  of  any  other  disability  (a) ;  or  the  par-  5"iS)iiity"  or*^*' 
ty  injured  has  been  kept  in  ignorance  of  the  facts  y|^*'*rv*'^t  ^^ 

V  A  nas  DeeD  Kcpc  id 

constitutiog  the  secret  fraud  (b);  in  none  of  these  ignorance  of  tkcts 

J     J  .  1      •  ^     1  ^         constituting  the 

cases  can  laches  or  acquiescence  be  imputed  to  a  secret  fraud; 

compkinant;  ""***'"^'"^"^ 


(y)  Hovenden  v.  Lord  An- 
nesley,  Z  Sch.  &  Lef.  639;  Gre- 
gory V.  Gregory^  Coop.  205. 

(a)  Hatch  v.  Hatch,  9  Ves. 
^98;  FotUr  v.  Hodgson,    19 

Vei.  184. 

•  •       ^   ,  ...  » 

(a)  Marquis  Cholnumdsley  v. 


tord  Clinton,  2  Jac.  &  Walk. 
157,175;  White  v.  Lightbume, 
ft  Br.  P.C  410,412,  fol.  edit 
(6)  MedlicottY.  &Donnel,  1 
Ba.  &  Beat.  170;  Wharton  v. 
May,  6  VeB.  63;  Murray  v. 
Palmer,  2  Sch.  &  Lef.  486. 
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acquiescence  can  complainant )  and  a  Court  of  Elquity  will  notiie^ 
bar  reHef  against  fu^e  him  relief^  on  proper  grounds^  even  against . 
^"^deedl  ^*^^"^*  formaBy  executed  securities  or  conveyances. 
A  party  must      Where  uouc  of  the  disabilities  above  specified 

not  lake  advan-         t,-r,«-         i»  ,  «..  , 

tage  of  the  bar  exist,  the  bar  ansmg  from  lapse  of  time  may  be 
£ie"  o Are,  put  out  <>f  the  way,  by  Equity,  in  certain  cases,  if 
when  the  delay   ^g^d  against  consciencc:  how,  it  would  be  palpa* 

has  been  occa-  ^  •  ^  '  r     r 

Sloped  by  himself:  bly  fraudulent  lu  a  party  to  take  advantage  of  de^ 
aft,  for  Instance,  lay  produced  by  himself;  and  if  this  has  been  done 
6d  this  b^obtain-  ^7  mcaus  of  an  application  to  a  Court  of  Equi- 
ttom*"*"^""^     ty,  and  an  injunction  obtained  therefrom;  such 

Court,  though  it  may  not,  at  the  time,  have  ex- 
pressly made  terms  for  the  party  affected  by  its 
intervention,  will  not  allow  him  to  be  thereby  pre- 
The  pendency  judiccd  (c).    Thus,  also,  in  the  case  of  a  fine,  Equi-* 
may  prevent  Uie  ty  wiU  uot  suffcr  a  uou-claim^  Completed  whilst 

orTt'kaJ  itJ'rf'  t^^  ^^u«^  is  pending,  to  prevent  the  Court  from 
feet  as  to  the  sub-  doing  what  good  conscience  demands:  for,  (it  is 

ject  ofthesuit  o  o  \ 

the  remark  of  Lord  Hardwicke),  *'  it  would  trip  up 

the  j  urisdiction  of  the  Court  of  Chancery,  if,  where 

the  matter  is  proper  for  Equity,  a  bill  were  not 

allowed  to  prevent  the  running  of  a  fine :  to  suffer 

the  fine  to  be  a  bar,  might,  in  many  cases,  be  to 

A  due,  coosti-  suffcr  a  party  to  steal  away  the  estate  {d)."    If  a 

ItlLttrfii^  obtai?-  conveyance  be  obtained  by  means  which,  in  the 

mea^nVSf  1^^  bar  coutcmphition  of  Equity,  have  the  character  of  im- 

to  relief  io  Equi-  position,  fraud,  or  undue  advantage ;  a  fine,  con- 
y* 

stituting  part  of  that  assurance,  whatever  may  be 

its  effect  at  Law,  is  no  bar  to  relief  in  Equity.  The 

person 

(c)  Bond  V.  Hopkins^  1  Sch.      Atk.  389 ;  Pineke  v.  Thotney* 
&  Lef.  4dl,  4d4.  croft,  4  Br.  P.  C.  92,  (Tontl. 

(rf)  Baker  v.  Pritchard,  t     Edit.) 
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ptiraon  deriving  a  title  nndw  it  is  a  trustee;  $afi4 
the  species  of  relief  given  is  by  diraeting  a  recon- 
veyance (e).    Wliere  a  fine  is  levied,  pursuant  to  a     a  fine  levied, 
decree, for  a  particidar  purpose,  a  Court  of  Equi-  cree^for  a  parti- 
ty  will  not  permit  that  fine  to  operate  beyond  ^"n'nSt"'Sjrrate 
such  particular  purpose  (/).    So,  whare  there  has  ^y^^  *^*  p«^- 

poae» 

been  a  fine  and  render,  the  widow  of  the. party 


who  had  temporary  seisin,  for  that  purpose  only, 
wiH  not  be  entitled  to  dower :  neither  will  a  rent, 
(Mr  recognisance,  be  extinguished,  by  levying  a  fine 
to^  and  taking  back  a  render  from,  the  incum- 
brancer {g). 

Upon  tiie  principle,  before  stated,  of  not  per-  The  penalty  of 
mitting  a  party  to  take  advantage  of  delay  caused  mit  of  the  debt! 
by  himadf ;  though,  both  at  Law  and  in  Equity,  ''^It^^^;!^ 
the  penalty  in  a  bond  is  the  limit  of  the  debt  (A) ;  *®  w»t™»n  pro- 

"*  "^  -n       .  .  ceedings  at  Law, 

yet,  if  an  obligor  come  uto  Equity  to  obtain  an  the  Court,  if  jus- 

.    .         x*  •      X  j»  X    T  j.1.     tice  require  it, 

injunction  against  proceeding  at  Law  upon  the  wiii  compel  him 

bond;  he  wfll  be  taken,  by  the  mere  act  of  filing  y^^theS^.* 

a  bill,  to  submit  to  erery  thing  conscience  and  jus* 

tice  require:  and  the  Court  will  compel  him  to 

pay  interest  beyond  the  amount  of  the  penalty,  so 

far  as  the  ac(2umulation  haa  been  created  by  his 

own  act  (»)- 

Where  there  has  been  long  enjoyment  of  an  es«-  The  Court  win 
tate,  by  virtue  of  a  settlement  made  under  a  de*  "qpt  Ton/enjoy- 

i*r'£kCk»  meut  liadunder  a 
^^'  decree. 

(e)  Pkkett    v.  Loggon,  14  49. 

Ves.  234 ;  Hampsan  v.  Hatnp^  {g)  Baden  v.  Earl  of  Pem- 

Mft,  S  Yes.  &  Bea.  42:  see,  un-  broken  ft  Vera.  57. 

d^    the    head  of  "  Lunacy,"  (h)   Clarke  v.  Setan,  6  Vea. 

where  this  question  is  discussed  415. 

at  greater  length.  (t)  Pulteney  v.  Warren^  8 

(/)  Ooodrkk  v.  Bronm^   2  Ves.  92;    Duoal   .v,    Terrey^ 

Freem.  180;  S.  C.  I  Cha.  Ca.  Show.  P.  C.  16. 
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cree;  the  Court  will  not  give  so  little  eflSsct  to  its 
own  acts  as  to  reverse  that  decree/in  order  to  let 
in  a  volunteer  to  take  the  effect  of  a  legal  convey- 
ance, which,  if  it  had  been  notified  in  due  time, 
might  have  been  barred  by  a  common  recovery  (U). 
Even  where  a  Evcu  although  a  decree  for  sale  of  an  estate  has 
obtained  fraudu-  bccu  obtained  fraudulently ;  yet,  when,  under  such' 
lucll  d^ree^a^^'^  decree,  a  conveyance  has  been  made  to  a  bond  fide 
beermadTto^    purchaser,  to  whom  no  collusion  can  be  brought 
bonAfide  pur-      homc;  a  Court  will  not  disturb  his  possession  un- 

cliaser,  the  Court  »-.i        -i-ii  •■ 

will  not  disturb  dier  the  title  which  has  undergone  its  own  investi- 
sponessioD.     gg^^j^^^    rj^^ie  purchaser's  equity  is  equal  to  that 

of  any  other;  and  as  against  all  claimants  whose 
rights  have  been  in  issue  in  the  cause,  his  title 
cannot  be   invalidated,   though  the  decree  may 
have  been  erroneous  (I).    For,  besides  the  consid- 
eration due  to  a  purchaser,  who  is  neither  guilty 
though  titles  un:.  of  fraud  nor  collusion;  it  would  ruinously  depre- 
Dot  Btricti'y  wm>  Ciatc  the  valuc  of  all  property  sold  under  decrees 
"'"*'''*'  of  a  Court  of  Equity,  if  the  title  thereto  could  be 

shaken  (m) :  a  purchaser  has  a  right  to  presume 
the  Court  has  acted  regularly  (n).  But,  however 
anxious  the  Court  may  be  to  aid,  or  at  least 
not  to  act  against,  a  purchaser  under  its  own  de* 
cree;  it  is  not  to  be  understood,  that,  the  Court 
warrants  every  title  which  has  undergone  the  in- 
aiid  a  coilusiTe    vestigatiou  of  its  own  officer  (o).    And  where  any 

sale  andcoaTey-  n      • 

'  collusion 

ft 

(*)  Fletcher  v.  ToUei,  5  Yes.  (n)  Lloyd  y.  JoJmes,  9  Ves. 

14.  65;  Curtis  r.  Price,  12  Vet* 

(/)  Bennett  v.  HatniU,  %  Scb.  105. 

&  Lef.  578.  (o)     Toulnun    v.   SUere,  $ 

.    (m)  Burke  y.  CroMe,  1  Ball  Meriv.  %%S. 
&BeftU502. 


.  1  . 
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coITusion  has  been  practised,  a'sale  and  conveyance  ance  cannot  be 

_      -    --       -.-      ,  ,  m     .1        ■■  .r  luitaiiied  by  the 

canliot  be  held  valid,  although  they  have  the  co-  colorable  protec- 
lorable  protection  of  a  decree  of  a  Court  of  Equi-  ^^^^^^^^^^ 
ty  {p).  It  is,  indeed,  very  doubtful  whether  a  pur-' 
chaser  for  valuable  consideration,  under  a  decree 
fraudulently  obtained,  can  protect  himself  by  al- 
leging, that  he  had  no  notice  of  the  fraud,  when  it 
was' discoverable  on  the  face  of  the  proceedings  {q)i 
at  least  when  the  circumstances  were  unambigu- 
ous (r). 

Every  vendor  has  a  lien  on  the  estate  he  has     Every  vendor 
sold,  for  the  amount  of  the  purchase  money;  un-  estate  lie  imsioid, 
less  he  has  by  his  own  act  waved  this  right  (*).  m^e^:  ^"'^*^**"* 
This  waver  will  not  be  inferred  from  his  taking 
bills  for  the  amount.    Bills  of  exchange  are  not,  and  bifin  taken 
in  such  a  case,  to  be  considered  as  a  security,  or  a  are  tlTb^"  mwid. 
substitution  for  the  lien,  but  merely  as  a  mode  of  m'Se'^of ][JJ.* 
payment  (t).    It  rests  on  the  purchaser  to  shew,  J]^|^JJ|?^  "^*  ^^ 
that,  the  vendor  agreed  to  rest  on  the  collateral  ^in- 
security; priTnd  facte,  the  purchase  money  is  a 
lien  OIL  the  lands.    Supposing,  that,  nothing  was     Aparchaser 
paid,  but,  that,  a  receipt  was  signed  by  the  vendor;  [rhe^had^nol^ 
a  purchaser  from  the  vendee  bright,  it  is  true,  if  ^^®^^^^J^ 
he  had  no  notice  of  the  real  &cts,  hold  the  estate :  oriffiuai  vendor 
but,  if  the  person  claiming  as  purchaser  admits,  ceipt;  might 
that,  when  he  purchased,  he  knew  the  considera-  ^      ^  ^ 
tion  had  not  been  paid  to  the  first  vendor,  this 

would 

(p)  Colclaugh  V.  Bolgevy  4  (*)  Ex  parte  Gyde,  1  Glyn 

J)ow,  64.  &  Jameson,  525. 

{q)  Gore  v.  Stachpoole,  1  Dow,  (0  Grant  v.  MiUs^  t  V ea.  & 

50.  Bea.  309;  Ex  parte  Peake,  1 

(f)    Kenney  v.  Brcnme,   $  Mad.  $56. 
Ridg.P.  C.  512. 
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wovld  he  takexk,  primd  flaeie,  as  a  frauds  and  it 

would  lie  on  him  to  show,  that,  it  was  not  a 

Whether  ac-    ^ud  (u).    Lord  EUdon,  however,  (though  feeling 

f^n  "Purity     himqelf  bound  by  the  decided  eases,  to  the  extent  to 

ti^  fo?" w*!!cre.  vWch  those  decislous  have  gone,)  has  expressed  a 

dii  given  in  reii-  wishi  that,  this  species  of  lien  had  never  been  ad- 

ance  on«  the  (ten,  -^  * 

.  must  depend  up.  mitted,  where  the  vendor  had  accepted  a  different 

on  the  circuDi-  m^     ^    \        m.     i  •,  •  ..■■  i        m.       i^ia 

stances.  secunty  (tr).    And  it  is  not  to  be  understood^  thaty 

the.  acceptance  of  no  security  will  be  a  waver  of 
the  lien:  if  the  security  be  totally  distinct  and  in-> 
dependent^  circmnstances  may  show  this  to  have 
been  intended  as  a  substitution  for  the  Hen,  in- 
stead of  a  credit  given  in  reliance  npon  siidi 
lien(x).    But,  the  doctrine,  that,  a  man  by  taking 
one  pledge  necessarily  gives  up  another,  must  be 
laid  down  upon  a  consideration  of  the  circumstan-^ 
ces  of  each  case,  rather  than  universally  (y). 
As  a  general        MHben  in  a  contract  for  s£de  there  is  no  stipula* 
who  a>mpietes  a  tiou  as  to  interest,  the  general  rule  of  the  Court 
tSiJ^a'Sed  ^f  Chancery  is,  that,  the  purchaser,  when  he  com** 
npon,  pays  4  per  pietes  the  coutract  after  the  time  mentioned  in 

cent  interest,        * 

and  takes  the      the  particular  of  sale,  shall  be  considered  as  in 

profits  from  that.  .^  ,«,.  .-^  .^ 

time:  possession  from  the  fixed  time,  paying  mterest  at 

the  rate  of  c£4  per  cent,  and  taking  the  rents  and 
profi^ts  from  that  period.     If,  however,  such  inter- 
est be  much  more  in  amount  than  the  rents  and 
Exception  to   profits,  and  if  it  be  clearly  made  out  that  the  delay 
the  delay  has  "  in  completing  the  contract  was  occasioned  by  the 

vendor; 

(m)  Hughes  V.  Kearney,  1  759;  Winter  r.  Lord  Anton,  I 

Sch.  &  Lef.  135.  Sim.  &  Stu.  445. 

(«)    Ex  parte   Loarmg,  ft  (y)  Mackretk   v.  Symmont, 

Rose,  81.  *  15  Vefl.  d49:  and  see  Cood  v. 

(«)  Nairn  v.  Prowse,  6  Ves.  Pollard,  9  Price,  554. 
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vifoAbr  (%);  ibete,  to  ^^^  eflfect  to  the  geii^l  YuIe  b^en  oecmioatA 

T^otild  be  holdltig  out  an  inducement  to  fraudulent 

d6lay ;  and  enabling  the  vendor  to.  profit  by  his 

own  ifr6ng(^):  the  Court,  therefore^  gives  the 

vendor  no  iiiterest^  but  leaves  him  in  possession  of 

tlie  ifUerim  rents  and  profits  (b).    And  if  he  have    if  Uie  vendor 

suffered  tenants  to  run  in  arrear^  he  is  responsible  ^^  ^m  in  »I 

Ibr  the  loss  thereby  occasioned  (tf);  so,  if  the  land  J^'^^Ucu/r"^ 

riendfidin  uncultivated,  and .  suffer  deterioration,  he  ^»^»  *»«  wiu  be 

.  accountable  t 

Will  be  accountable  (d) ;  for  the  care  of  the  estate, 
linder  such  circumstances,  must  of  necessity  be 
left  to  the  vendor;  who  cannot  thereby  be  a  loser, 
eieept  thrbugb   his  own  de&ult  (e).     But,  of  but  the  vendee 
bourse,  if  any  loss  of  rent,  or  deterioration  of  the  ^y  damage^^ 
^tate,  ensue  in  consequence  of  any  lEmrangement  b^^J^a^it. 
made  by  the  vendee,  or  after  there  was  a  good  title 
made  out,  under  which  he  might  have  taken  pos- 
session, he  must  abide  by  it(/).    For  whether,  Aa  the  advantage 
after  a  contract  for  sale,  the  estate  be  impi^oved  ^nt"^b^ioa^to 
in  the  interval  before  the  purchase  is  completed;  ^ai^Mtb«ir 
ot  wheilier  the  value  be  lessened;  supposing  that  any »«;  where 

\  '        <  no  fault  attachea 

no  niult  attaches  on  either  party  to  the  contract;  to  the  vendor: 
the  advantage  belongs  to,  or  the  loss  falls  upon 
the  vendee  {g).    And  although  it  has  been  declare 
ed,  by  very  high  authority,  that,  a  Court  of  Equi- 
ty 

(z)  Binks  ▼.  Lord  Rokehy^  %  895. 

SwaDBt.  225*  (e)    WtUm  v.  Clapham,  I 

(u)  Burton  r.  Todd,  1  Swanst  J«c«  &  Walk.  38. 

«61.  (  /)  Harford  v.  Furrier,  I 

(b)  Etdaile  v.  StephemoH,  1  Mad.  540 ;  Binks  ▼.  Lord  Roke- 

Sim.  &  Stu.  123.  6y,  %  Swanst  223« 

«  .  (c)  AcUand  v.  Gaisfardi  2  (g)  Paine  v.  MeUer,  6  Vea. 

Mad.  32.                       .  352 ;    Hmrford  ▼.   Purrier^  1 

(d)  FoAer  y.  Deacon^  3  Mad.  Mad.  539. 
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even  though  a  ti-  tj.ouglit  to  be  most  cautious  in  extending  the  rule,  - 

tie  to  the  estate  is  „.  ,  ^     ^  i      ^i_         ^   ^        i_ 

not  made  till  af-  compelltng  a  purchaser  to  take  the  estate  where  i^ 
ter  the  contract,  ^j^j^  j^  ^^^  ^^^^  ^jjj  ^^^^^  ^^^  Contract  (A) ;  yet  in . 

the  cases  where  the  rule  is  sanctioned  by  prece- . 
dent,  it  is  established,  as  a  general  principle,  that 
the  gain,  or  loss,  upon  an  estate,  rests  with  the  per- 
son to  whom  the  Court  holds  the  estate  to  belong. 
If  a  loss  by  fire,  or  other  accident,  occur,  after  the 
contract,  but  before  its  completion,  without  fault 
on  either  side,  the  loss  falls  upon  the  vendee  (t ). 
If,  afVer  he  has  If  a  rcversionary  interest  be  agreed  for,  and  the. 
chase  of^a  revcr-  Uves  drop  before  the  conveyance,  the  vendee  has 
tSJ!dZp''  the  benefit  (A):     but,  the  purchaser  of  a  dry  rever- 
thc  vnidec  will    gjQu  must  uot  lie  by  for  years,  and  then  expect  to 

have  the  tieiient:  ^  j  ^  r 

butifihe|>ur.     pay  no  more  for  it  than  if  he  had  completed  the 

chaser  of  a  drv 

reversion  lie  by,  purchasc  immediately :  he  must  pay  interest  (I).    - 
teres?"*'  ^^^  ^"       E vcu  where  the  vendee  has  been  let  into  pos^ 

session  of  an  estate,  the  Court,  it  has  been  said^ 

will  give  only  such  interest  as  is  agreeable  to  the 

The  rule  as  to  nature  of  the  land  purchased  (m) ;  and  the  rule  as 

Lt^is'not^iuflex^  ^  the  rate  of  interest  certainly  does  not  appear  to 

but!  generally,    ^®  inflexible  (»).     But,  generally  speaking,  the 

the  act  of  taking  act  of  takiuiT  posscssiou  is  an  implied  agreement 

possession  is  an      '  «-'<■>  x  «? 

implied  agree-     to  pay  interest  (o) ;  though  a  case  may  exist  in 

ment  to  pay  in-  •■  •  i_ 

terest:  whlch 

(h)  Lechmere  ▼.  Brasier,  2      1  Yes.  Junr.  94. 

Jac.  &  Walk.  289.  (m)  Blount  ▼.  Blotmt,  S  Atk. 

(t)  Twigg  V.  Fifald,  13  Yes.  637. 
518;  Paine  v.  MeUer^  uhi  iu-         (n)  Cox  v.  Chamberlaine^  4 

prd;  Cass  ▼.  Ruddle,  2  Yem.  Yes.  638;  WiUs  v.  Dawkms, 

280.  12  Yes.  503;  Gaskarthv.  Lord 

'    {k)  Ex  parte  Mannings  2  Lowther,  12  Yes.  108;  Lems 

P.  Wms.  410;  Gomland  ▼.  De  v.  Preke,  2  Yes.  Junr.  511. 
Faria,  17  Yes.  25;  ReveU  v.         (o)  Pkdyer  v.   Cocker,   12 

Hussey,  2  Ba.  &  Beat.  287.  Yes.  25. 

(J)  ChUd  ▼.  Lord  Abingdon, 
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f 

which  a  vendee  shall  not  pay  interest^  notwith- 
standing he  has  the  rents  and  profits :  it  must  be 
a  very  strong  case,  however,  and  clearly  made  out. 
The  purchaser  must  not  only  shew,  that,  the  mo-  to  exempt  a  par- 
ney  designed  for  the  purchase  has,  without  any  ^\e^beJ^^u^ 
fraud,  been  lying  unproductive,  to  wait  the  com-  Jo^eJ^'Cte 
pletion  of  the  title:  but, he  must,  also,  shew,  that,  'y»ngf  unorodiic- 

*  '  '  '  tiye;  and, that,' 

this  has  been  distinctly  intimated  to  the  vendor:  tbu  fact  was 
otherwise  there  would  be  no  equality  between  the  vendor, 
parties :  the  one  knowing  that  the  estate  produces 
rent ;   the  other  not  informed  that  the  money  is 
producing  no  interest  (j)). 

As  a  general  rule,  a  person  who  has  contracted  A  vendee  need 
for  a  purchase  cannot  be  required  to  pay  the  pur*  "haac^noney  n"to 
chase  money  into  Court,  before  he  is  let  into  pos-  u^ieriuto^'"^^  ***- 
session ;  and  if,  by  the  terms  of  the  contract,  he  is  *'*^  •      . . 

^ "  ^       .  nor  when  his  poa- 

to  have  possession  before  the  conveyance  is  exe-  sewiou  is  author- 

,,,,      '  i».i»v»xi»  •  **^  ^y  contract: 

cuted,  the  mere  fact  of  his  takmg  possession,  un-  ' 

der  that  agreement,  will  not  entitle  the  vendor  to 
call  upon  him  for  pa3rment(^);  since  the  vendor 
runs  no  risk  of  being  defrauded,  for,  we  have  seen, 
that,  he  retains  a  lien  upon  the  estate.    But,  even    But,  acts  of 
in  such  a  case,  a  Court  of  Equity  will  not  permit  ™a!i?;rh?' 
a ;  purchaser  in  possession  to  commit  acts  of  own-  n-*|^>»"e  oMhe  pro- 
ership,  tending  to  alter  the  nature  of  the  property  nnwunt  to  a  wa- 
which  constitutes  the  security  of  the  vendor  (r).  ezamhiing  the 
And  a  purchaser  must  be  very  cautious  under  what 
circumstances  he  takes  possession;  for  though  a 
Court  of  Equity  is  always  desirous  of  securing  a 

good 

(p)  Powell  v\  Martyr^  8  Ves.         (r)  Dixon  v.  Attley^  1  Mer. 
143:  and  see  infrcL  135 ;  CutUr  r.SimoM^  2  Mer. 

(q)  Fox  y.  Bwch,  1  Meriv.      105^ 

loe. 
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.good  title  to  a  vendee  (fi),  yet,  if  he  wiU  impru- 
dently take  poflsessionj  and  exercise  such  acts  of 
ownership  as  dearly  sh^w^  that,  he  intentionally 
waved  his  ordinary  equitable,  right  of  examining 
the  title,  a  subsequent  tardy  appUcation  for  that 
purpose  may  be  refused  (t). 
What  ftctB  are     What  acts  are,  and  what  are  not,  to  be  constru- 
^  an  »cceptanGe  od  as  an  acceptance  of  the  title,  must  depend  on 
^nd  onTh^^a^  ^^^  special  circumstances  of  each  case  (u) :   (to 
ciai  circumatao-  gi^ew  which,  4xffidanU9,  cm  either  side,  may  be 
different  conse-  read  {w) :)   if  the  possession  be  according  to  th? 
^k^t^e'S^c-  agreement,  and  a  fair  objection  be  made  to  the  ti- 
tt«nt°^  *^  "^'^  tie,  which,  however,  i^ppears  capable  of  being  made 

good,  and  the  purchaser  is  willing  to  allow  time 

for  that  purpose;  he  is  not  bound  either  to  relin*- 

quish  possession,  or  to  pay  the  purchase  money 

andoftakingpoa-  into  Court  {x):  but  if  an  objectikm  to  title  be  made 

iewioD  without  a  i       i        -   i_  •  -ai.      ^ 

apeciai  agree-     by  a  purchaser  who  has  takep  posaesfuon  without 
"^^'  a  special  agreement,  stipulating  that  he  shall :  be 

trusted  with  the  possession,  but  not  called  on  for 
payment,  till  a  good  conveyance  Bhall  be  made  i;^ 
him;  it  would  be  against  conscience  that  he  shcnild 
be  allowed  both  to  keep  his  purchase  money,  and; 
also,  to  retain  possession :  he  must  leitfaer  pay  hia 
purchase  money  into  C^urt,  or  consent  to  give  up 
the  possession,  accounting  for  the  rents  and  pro- 

fita. 

{i)  JenUns  ▼•  Hiles]  6  Ves.  106, 

65d.                                     .  (w)  Bradshaw  ▼.  Bradshaw^ 

tf)  Burroughs  v.  Oakley^  3  2  Meriv.  AM\  Blackhume  v. 

Swapst.    168,    15  Ves.   594;  Stace,  6  Mad.  69. 

Margravine    of   Arupach    v.  («)  GeU  ▼.  WaUon^  d  Mad. 

Noel,  1  Mad.  816.  t%7. 

(«)  Pox  T.  Birch,  1  Meriv. 
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"Qto  (y\    Some  difficulties,  however,  attend  t&is  loconveDienoei^ 

.  f  •«•■••■  1  1  -I    •  1-      however,  might 

decision ;  if  the  title  can  ut  made  good,  it  may  be  attend  the  uni- 
hard  on  the  vendor,  who,  possibly,  on  delivering  up  of  wy  3e!^thii 
possession,  has  sold  off  his  stock  and  removed  to  ^^i^^'^ 
^  distant  farm,  to  have  the  possession  returned 
upon  him:  on  the  other  hand,  if  the  title  finally 
turn  out  to  be  bad,  and  the  vendee  has  been  pay- 
ing interest  for  several  ybars,  he  may  be  put  to 
the  inconvenience  and  risk  of  having  to  recover 
back,  in  an  action  at  Law,  the  money  go  piid- 
The  equity  of  each  case,  therefore,  must  depend  and  the  equity  of 

• .       •  .  /  \         i_         xi_  ■!_  ^     each  case  must 

Upon  its  own  circumstances  (z) :  where  there  has  depend  upon  iti 
been  no  stipulation  of  the  parties  (a),  ,  ^^  circumston- 

Of  course,  if  the  vendee  ulsist  that  the  defects 
of  the  title  are  incurable,  and  that  the  bargain  is 
at  an  end,  he  can  have  no  pretence  for  retaining 
possession  (6) ;  and,  on  the  other  hand,  if  the  vend-    if  the  vendor 
or  declare  the  agreemant  at  an  end,  he  must  x^  ^te^lTlt^m 
turn  any  part  of  the  purchase  money  which  mAy  ^^^r  ^^  ^*fj"®* 

•^    r  r  if  ^  subsequently  in- 

have  been  advanced ;  and  cannot  subsequently  id-  not  on  a  specific 

,         ,  .  .    ,  J    •      •  i.  'II  ^  performance. 

ter  his  mmd,  and  insist  on  a  specific  perfonn- 
ance  (c)  i  but  if  the  ppssession  appear  to  have  been    it  time  pro^t 
given,  and  taken,  under  a  mutual  apprehension  {^ SLr^Sctlue, 
that  the  title  could  be  immediately  losAe  good;  if  an^JJ'e  purchat- 

•^  <^         '        er  retam  posses- 

tbat  prove  to  have  been  misapprehension,  and  the  «K>n»  he  most  pay 
purchaser  insist  on  holding  possession ;  under  suda 

circumstances, 

(y)  Clarke   v.    WUwn,   U  Sim.  &  Stu.  US. 

Ves.  817;  Burroughs  v.  Oak-  (b)  MargamY.  Shaw,  Z  M«r.  • 

ky,  1  Meriv.  5»;   Blackburn  141. 

V.  Staee,  6  Mad.  70.  (c)  Hudson  ▼.  Bartram,  9 

{z)  Clarke  v.ElliM,  I  UtA.  Mad.    448;      KnatchbuU    ▼. 

.SOB*  Grubber,  3  Meriv.  14S. 

(a)  Esdaile  v,  Siepketmm,  1 
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circumstances,  he  must,  at  least,  pay  interest  for 

the  purchase  money  (d). 

A  yendee  io        When  the  veudee  is  in  possession,  not  under 

title /distinct  from  the  coutract  of  purchase,  but  as  tenant  (^),  or  by 

tractrw^nnori^  vlrtuc  of  any  other  distinct  title,  he  cannot  be  call- 

caiied  upon  to    g^j  upon  to  relinquish  such  possession ;  nor  is  there 

pay  ID  bis  money  *        .  ^  * 

t)efore  the  con-    any  roasou  why  he  should  not  retain  his  money, 

tract  is  complet-    .,-,  ,  ,,>.-r*.n 

ed :  unless  be     till  the  coutract  IS  Completed  {j  ).     But  if  a  tenant 

fence  with  one  .  r  j*  i_-ijiiji_ 

title,  to  defeat  agree  to  purchase  from  his  landlord,  and,  when 
i^l^'f"  caUed  on  for  his  purchase  money,  profess  to  be 
^>^'"*  only  tenant;   but  when  applied  to  for  his  rent, 

then  claim  to  be  a  purchaser;  a  Court  of  Equity, 

seeing  such  an  evident  intention  in  the  vendee  to 

act  fraudulently,  will  order  him  to  pay  his  pur- 

Ifa  vendor  die,  chase  money  into  Court  (g*).      And    where   the 

enter  and  commit  Tcndor,  before  the  Completion  of  a  contract  of  sale, 

iHp,^henm*rtp^   dies;  if  the  vendee  enter  into  possession  and  com- 

tm  money  into     jj^jj.  ^^^^  ^f  ownership,  he  wiU  be  ordered  to  pay 

the  purchase  money  into  Court,  notwithstanding 

he  may  urge,  that,  the  heir  of  the  vendor  is  a  ne- 

cessary  party  to  the  conveyance,  and,  that,  he  is  a 

though  h»  con-  minor.    It  is,  no  doubt,  a  hardship  for  a  man  to 

u'ZTpSt  wdit,  perhaps  twenty  years,  for  his  conveyance; 

years,  m  coi»«e-  |J^^  gu^j^  jj^gy  ]^q  j^  rcsult  of  Unavoidable  circum- 

qiienccofthemi-  •' 

iiqriiy  of  the  vcu-  stauces ;  aud  the  vendee  must  not  keep  the  estate 

and  money  too  (k) .    And  where  purchasers,  when 

they 

(d)  Gibsonv^  Clarke^  1  Ves.      ry,  Cooper,  9ft;  Blackhume  ▼. 
*    &  Boa.  502 ;  Fludyer  v.  Cdck-     Staee,  6  Mad.  70. 

er,  12  Ves,  27.  (js)  WaUers  v.   Upton,  cited 

(e)  Morpheit   v.    Jonei,  1      in  Cooper,  92 :    see   Reei  y. 
Swanst.  181.  King,  Forrest's  Exch.  Rep.  22. 

(/)  Bonner  v.  Johnston^  1  (A)  Bradshanf  y.  Bradfhaw, 

Meriy.  366;  Freehodyy.  Per-    '2  Meriv.  495. 
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tliey  buy,  have  notice,  that,  aa  infant  is  a  necessa- 
ry party  to  the  conveyance,  they  can  have  no 
fight  to«  complain  (i).  iSo;  a  party  who  has  con^     a  party  who 
tracted  for  pundiase  of  an  estate  in  his  own  name  hbowli'uanie/'^ 
alone,  and  has  been  let  into  possession,  and  has  ex-  "^^a^the^^t!*^ 
ereised^  aets  :of  otm^ttip",  may  i>e  ordered  to  pay  ^»a»e  ™<>«ey  into 
the  purchase  money  iHto  Court^,  notwithstanding  be  be  only  a 
iktaiy,  (infact^  but  without  the  kntrwledge  of  the 
vendors^)  hate  been  acting  only  as  trustee,  <ni  be^ 
half  of  himself  and  other  co-tmstees  and  of  the 
€MtuU  tgu&' trust ^)j  ..And,  although  (Hie  of  the     Notwithitand. 
conditions  of  an  smction  sate  may  have  been,  that,  thf  uhe  purchaa- 
if  any  delay  sh6tdd  arise  in  completing^  the  pur-  ]l,^l^lJ;^^ 
dliase  at  the  timet  fixed,  the  purchaser  should  pay 
m^^^^^iipou  the  purchase 'money:  stHl,  the  possi- 
ble delay  contemplated  by  the  temks  of  such  a 
atipiilation/ wiU  be  understood  to  have  reference 
only  tof  reasonable  delay ;  and  hot  to  such  as  should 
arise  out' of  obstacdds  created  by  (&e  vendee  him- 
self.   If,^on  his  'part>'  there  shall  appear  to  have  the  purchase 
been  any  fraudulent  iadkes,  a  Court  of  Equity  wili  o^red^ioto 

oi^tbe  money  into  its  01*11  keeping  (0.  "^^ 

If,  in  a  contract  of  sale,  it  be  one  of  the^  condi-^    lo  what  case 
tions^  that,  tlieiitk  sfaaH  be  completed  within  a  ^^  T^und'io 
ghreii  time;  and' the  purchaser  in  consequence  gJJ  ume'^urrug 
BRpans -Jbis^niraiey,'  ImttheTendiDr  is  not  ready  ^ich  his  money 

•  i,*,.,,  "^has  been  lying 

With  the  title;  itt  might  be  a  great  injury  to  the  unproductive. 
vendee  if  he  were  bound  to  pay  £  4  per  cent,  interest 
upon  his  purchase  money,  whilst  that  money  was 

(t)  Noel  ▼.  We$ion,  Cooper,     S  Meriv.  506.    See  ante,  p.  54. 
1^.  (0  Burroughs  ▼.    Oaklep,\ 

(k)  Crutchky  ▼.  Jemmgkaimf     Mem.  5S. 

VOL.  II.  L 
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lying  unproductive  on  his  hands :  if,  therefore,  the 

money  be  deposited,  and  due  notice  thereof  given 

to  the  vendor  (m) ;  interest  will  not  run  from  that 

time  (n) :  but,  it  must  clearly  appear,  that,  no  use. 

The  purchas-  or  interest,  has  been  made  of  the  money  (o).    As 

wi?i  ^  to  move!  the  proof  of  this  may  be  difficult,  the  safer  plan  for 

i^v^  to 'p!?y  the  ^  P^i^chaser  to  pursue  will  be,  to  move  for  permis- 

moDey  into        gj^n  to  pay  the  money  into  Court,  where  it  will 

be  laid  out.  This,  if  done  by  special  application, 
will  not  be  an  acceptance  of  the  title  (p). 
A  deposit  of  A  dcposit  of  the  purchase  money,  even  with  no- 
ney.^cveii^wi^^'  ^ic6>  CAR>  ^^  ^o  casc,  havc  any  further  effect  than 
Stow* uponfhe  *^^*  ^^  Stopping  interest;  it  cannot  impose  a  lia- 
vendoraDy rbk  bflity,  or  responsibility,  upou  the  party  to  whom 
pall  notice  is  given,  throwing  upon  him  any  risk  as  to 

the  principal:  the  principal  remains  entirely  at 

the  risk  of  the  party  making  the  deposit ;  as  it  is 

his  fault  if  he  place  it  where  it  is  not  secure  (q). 

Exception,  as  But  whcu,  in  pursuancc  of  the  conditions  of  an 

to  wf  ^u^onMT,  auction  sale,  the  purchaser  pays  a  deposit  into  the 

TOnBidered  the     ^^^^s  of  the  auctioneer ;  although  the  auctioneer 

agent  of  the  yen-  {q  i^  ^  certain  sensc,  a  stakeholder  for  the  vendor 

dor  only : 

and  vendee  alike,  yet  so  far  as  respects  any  nsk  as 
to  the  deposit,  the  auctioneer  is  considered  as  the 
as  such,  he  has  agent  of  the  vcudor  only:  as  such,  he  has  a /ten  on 
5e^it"for  hb*  the  deposit  in  his  hands  for  his  charges  and  ex- 
charges,  whkh^^  penses ;  and  if  the  vendor  move  to  have  the  depo^ 

sit 

(m)  Calcraft  v.  Roebuck^  1  P.  Wins.  410:  see,  swprh,  p. 

Ves.  Junr.  225.  127. 

(ji)  Roherti  v.  Matsey^  13  (^p)  Barker  v.  Harper,  Coop* 

Ves.  if62 ;  Pomell  v.  Martyr,  8  S2. 

Ves.  149.  (g)  Roberts  v.  Money,  %Ai 

(fi)  Ex  parte  Manning,  t  supra. 
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sit  paid  into  Courts  the  auctioneer  may  insist  on  the  deposit  be 
having  his  costs  and  expenses  first  deducted.  This  coart. 
may  operate  hardly  upon  the  purchaser,  if  the  con- 
tract be  not  finally  established,  and  if  the  vendor 
become  insolvent :  but  it  would  be  a  more  certain 
hardship  upon  the  auctioneer,  (who,  besides  his 
charges  for  business  done,  has  paid  the  auction 
duty,)  if  he  were  to  lie  out  of  his  money  during  the 
whole  course  of,  perhaps,  a  long  litigation  (r) . 

Though  it  is  determined,  that,  the  risk  of  loss 
of  a  deposit  must  be  borne  by  the  vendor,  who  ap- 
points the  person  by  whom  it  is  to  be  received  (i) ; 
yet,  if  the  auctioneer  pay  it  to  the  vendor,  he  does     But  if  an  auc- 
so  at  his  peril;  and  if  the  sale  be  not  completed,  depoS!t  ^  the** 
.the  purchaser  may  recover  the  deposit  from  the  [heta[e  *t^b  ** 
auctioneer  (/),  with  interest.    The  deposit  is  con-  completed,  the 

vendee  may  re- 

sidered  as  pkrt  payment  of  the  purchase  money  (u) ;  cover  the  deposit 
and,  therefore,  it  is  only  reasonable  that  the  vend-  eerT  with"interl 
ee  should  have  interest  thereon  allowed  to  him,  in  ^^^ 
settling  what  is  proper  to  be  paid  by  him  as  an 
occupation  rent,  whilst  the  title  to  the  estate  con- 
tracted for  is  undergoing  investigation  (tr):  though,  though  a  vendor 
it  seems,  a  vendor  cannot  claim  interest  on  the  ^^J^  u^u"a  del 
deposit,  notwithstanding  he  may  have  derived  no  b^the^endee's 
benefit  from  it,  and  it  was  locked  up  by  the  vend*  ^^^^y- 
ee's  delay  (x).    If  a  person,  after  bidding  at  an     Proceedings  at 
auction  sale  for  an  estate,  and  making  a  deposit  fo?^ili^ycry  of  a 

lll>  deposit,  will  b« 
stayed ; 

(r)  Anne$ley  v.  Muggridge,  Taunt.  626. 

1    Mad.  596;  Humphreys  v.  (u)  Poole  v.  Rudd,  3  Br.  49. 

HoUistf  cited  ibid. '  (w)    Smith    v.    Jackson,   1 

(s)  Fenton   v.   Browne,    14  Mad*  621. 

Ves.  150.  («)  Bridges  v.  Robinson,  3 

(/)    Maberly   v.   Robins^  5  Meriv.  694. 

L  2 
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in  part  payment,  contend,  that,  by  the  subsequent 

conduct  of  the  vendor  the  sale  is  become  void; 

if  a  bill  for  spe-  and,  though  a  bill  for  specific  performance  has 

ofthrcontract^^  bccu  filed  agaiust  him,  bring  an  action  at  Law  for 

agail!!t^himf^     rccovcry  of  the  deposit;  upon  grounds  depending 

on  evidence  and  not  capable  of  being  decided  be^ 

fore  the  hearing  of  the  suit  in  Equity ;  proceedings 

at  Law  wiU  be  stayed  by  injunction  (y). 

By  the  terms      The  qucstiou  whether  time  can,  in  any  case,  be 

time  mav  be'      made  of  the  csscnce  of  a  contract  for  sale,  has  been 

MDce  of  a'co?-    repeatedly  agitated.     The  earlier  authorities  in-* 

tract  for  sale:      cliued  to  hold,  that,  it  could  not  be  made  so,  even 

by  the  agreement  of  the  parties.  But,  by  later  de-^ 
cisions,  it  may  now  be  considered  as  the  settled 
doctrine  of  the  Court  of  Chancery,  that,  by  the 
terms  Of  the  agreement,  time'  may  be  made  of  the 
but  the  vendee,    esseucc  of  the  coutract  (sb).   '  It  must  be  ^ways  re- 

uv  aiiv  act 

amounting  to  cottectcd,  ho we vcr,  by  the  vendee,  that,  if  he  think 
^ulnon^a^to"**  ^^'^  ^^'^  possession  after  the  time  fixed  for  com- 
himwir^"*''^  pleting  the  title,  or  do  any  other  act  waving  the 

stipulation  as  to  time,  he  cannot  subsequently  ge4> 
And.  if  the  con.  rid  of  the  coutract,  upon  that  objection  (a).    And; 

tract  contain  no      v    .  .  •      i  •        ^i  j  -l  i_    j 

reference  to  any  whatever  particular  view  the  vendee  may  have  had 
tKikh^bTddTy  *^  filtering  into  the  contract  for  the  sake  of  a  re- 
is  defeated,  sideucc,  or  Other  similar  purpose  of  convenience/ 
the  vendor  can-  which  may  be  materially  afiSected  by  delay;  yet,  if 
agreement,  on  ^  there  be  nothing  in  the  contract  having  reference 
that  ground.       ^  ^^^  specific  purposo  as  essential,  a  Court  of 

Equity 

(y)  Le^^  V.  Lindo,  S  Meriv.  3  Mad.  447.  See  anXe,  p.  20. 
84.  (a)  Boehm  v.   Wood^  1  Jac. 

(«)  Reynolds  v.  Nelson,  6  &  Walk.  420 ;  Levy  v.  Lmdoy 

Mad.  26;  Hudson  v.  Bartram^  3  Meriv.  84. 
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Equity  will  not  aet  upon  such  a  suggestion^  tardi- 
Ij  brought  forward,  which  the  vendee  has  neglect- 
ed to  provide  for  by  his  agreement  (b). 

PfioUifacie^  the  cancellation  of  a  deed  is  evi-»  The  primA/me 
dence  of  its  discharge ;  but,  in  a  Court  of  Equity,  cancdiatioL  af- 
it  is  open  to  the  party,  claiming  under  the  deed,  j^^^^^ais'?''*^ 
to  shew,  that,  it  was  cancelled  by  fraud,  mistake,  charged,  may  be 

'  .      rebutted  by 

or  accident.    Where  the  deed  has  always  been  in  shewing  fraud, 
the  hands  of  the  party  beneficially  interested  un^-  dent: 
der  it ;  should  it  appear  to  be  cancelled,  the  proof  on  whom  the 
that  this  was  done  by  fraud,  or  accident,  would  ^"^  ^    w  re«  . 
rest  with  that  party :  but,  where  the  deed  has  con- 
stantly remained  in  the  power  of  the  maker  there- 
of, or  has  been  deposited  by  him  with  a  person  of 
his  own  selection;  circumstances  may  throw  upon 
the  maker  of  the  deed  the  lont^^  of  shewing,  not 
only  that  such  deed  is  cancelled,  but,  that,  the  ob* 
ligation  it  imposed  has  been  duly  discharged  and 
satisfied  (tf). 

Where  there  has  been  a  spoliation,  or  suppres*     Every  tbiog 
siim,  of  instruments  v^hich  might  have  thrown  a  i^yl  by^wiiom 
l^ht  upon  a  suity  every  thing  wiH  be  presumed  gu^,!^on!on^^ 
airaini^  the  party  by  whom,  or  by  whose  ajrent,  fn^enta  has 

,         "^  ,  "^  ^    ^      been  practised. 

such  spoliation,  or  suppression,  has  been  practis* 
ed ;  and  every  presumption  will  be  made  in  favot 
of  the  primd facie  rights  of  the  other  party  (if). 
It  should  be  borne  in  mind,  as  a  general  rule^    Courts  wiii  ex- 

1*     1.1     pound  all  instru- 

applicable 

(6)  SeUm  V.   Slade,  7  Ves.  Sch.  &  Lef.  222 ;  Eyton  v.  Ey- 

278 ;  Boehm  v.  Wood,  1  Jac.  &  ton,    1  Br.    P.   C.   1 53,    fol. 

Walk.  422.  edit. ;  Hampden  y.  Hampden^  1 

(c)  Sluysken  v.   Hunter,  1  Br.  P.  C.  252;     Sepalmo  v. 

Meriv.  45.  TniUy,  Sel.  Ca.  in  Cha.  76. 

(df)    Bomlen  v.   Stewart,    1 
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mciifs  according  applicable  to  all  conveyances,  that.  Courts,  it  ii» 

to  the  iuteiitioD,  .  111  n  -n 

but, cauDot frame  truc,  ought  to  expound  deeds,  as  well  as  wills,  ac- 
deed/mereiy^be-  cording  to  the  intention  of  the  maker:  but  it  ne- 

fertuai !'  ^  '"^^  ^^^  ^^  ^^^^  ^^^'  *^**'  *  Court  is  so  to  frame  or 

alter  a  deed  as  may  best  effectuate  the  maker's  in- 
tention. The  party  is  left  to  execute  his  own 
purpose  in  his  own  way.  If  the  dispositions  which 
he  makes  are  clear  and  unambiguous,  the  Court 
cannot  alter  them,  merely  because  they  are  inef- 
fectual to  the  attainment  of  the  proposed  end  (e). 

5ti]i,  circumstan-  Still,  notwithstanding  the  legal  effect  of  a  limita- 

ftfin  fviflv  have  .a       « 

weight,  in  deter-  tiou  may,  if  taken  nakedly  by  itself,  be  perfectly 
X?'^of*'a  S  elear;  entire  and  impUcit  reliance  should  not  be 
tation;  rested  on  the  legal  inference,  without  allowing  the 

circumstances  of  the  case  to  have  any  weight.    A 
construction  of  a  limitation  may  seem  clear,  if  it 
be  read  without  any  reference  to  circumstances ; 
but  that  construction  may  by  no  means  be  enti- 
tled to  assent,  if  all  the  circumstances  of  the  case 
where  the  aup-  are  cousidercd.     At  all  events,  where  the  suppos- 
wSwieij^the^r^  cd  meaning  is  not  solely  the  result  of  the  words 
buJof^u^pT^dd:  themselves,  but  of  superadded  inference*;  such  le- 
ed  inference.       gg]  inference  ought  not  to  be  put  on  the  same  foot- 
ing as  an  express  and  unequivocal  declaration. 
The  additional  idea,  suggested  by  inference,  orig- 
inates not  with  the  writer,  but  with  his  expositor; 
and  being  collected  extrinsically  by  conjecture, 
may  by  extrinsic  circumstances  be  rebutted.     In 
settling  the  meaning  of  the  words  themselves,  in- 
dependently of  and  before  the  application  of  legal 
inference;  it  would  be  arguing  in  a  circle,  first  to 

fix 

{e)  Marquu  Cholmondeley  v.  Lord  Clinton^  %  Meriv.  343. 


SETTLEMENT,  CONVEYANCE,  &c.  137 

fix  by  anticipation  a  certain  inference^  and  then 
employ  such  assumed  inference  as  a  basis  of  that 
exposition  of  the  wordi  which  ought  previously  to 
be  established^  before  any  inference  is  grounded 
thereon  {/). 

Another  rule  as  to  deeds  must  not  be  forgotten :     if  partiei  to 
if  the  parties  will  not  frame  the  instruments  so  as  giecteU  so  to 
to  provide  the  means  of  arranging  their  claims,  ^^^^^Z  "  *"" 
(and  no  fraud  upon  either  party  be  shewn,)  the  |"^*"^J?J  d!Sj"^' 
Court  of  Chancery  will  not  interpose,  upon  its  own  (aud  uo  fraud 

upoD  either  |>ar- 


notion  of  what  stipulations  would  have  been  pro-  ty  he  shewn,) 
P^r  (g).    And  where  a  clause  is  so  loosely  worded,  ^",I^eT'  *  ^^ 


that  the  construction  which  a  Court  of  Law  must 
put  upon  it  would  leave  it  inoperative,  a  Court  of 
Equity  is  not  bound  to  find  an  equitable  effect  for 
such  clause  (A).  The  party  may  have  neglected  to 
provide  a  legal  remedy ;  but,  it  does  not  therefore 
follow,  that^  he  must  have  an  equitable  one ;  un- 
less he  have  an  equitable  right  (i).  For,  though  As  a  general 
it  holds  good,  as  a  general  rule,  that  the  Court  of  chanc^y  win  ^ 
Chancery  is  bound,  at  the  instance  of  any  person,  P^^^^eut  injustice; 

to  take  care  that  no  injustice  is  done(i^);   yet,  but  cannot  act, 
it  seems  too  universal  a  position  to  hold,  that,  the  that  purpose^ 
Court  will  act  in  every  case  to  prevent  injus- 
tice (l):  the  party  should  shew  a  subsisting  equita- 
ble 

(/)  Marqi/tts  Chohnondeley  (t)  Wakey,  Conyers^  1  Eden, 

V.  Lord  CluUon,  2  Jac.&  Walk.  SS5. 

121.  {k)  Parkhurst  v.  Lowien,  2 

{g)   Waters  v.    Taylor,   15  Swanst.  209. 

Ves.  26;  Serjeant  Maynard*s  (i)  Gardiner  v.  Edwards,  5^ 

case,  2  Freem.  2«  Ves.  592;  Batetnan  v.  WUloe^ 

(h)  Gladstone  v.   Bhley,  2  1  Sch.  &  Lef.  204. 
Meriv.  404. 
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ble  ri^t  to  reU<»f  (m),  unbftcred  by  bj^ae  of  ^fst/e  (9X 

Qrath«rwifle. ,  .  .       o 

The  recital  is     In  (JetenQining  the  rights  of  parties,  un^^r  an 

the  operative      instrument  of  equivixoal  coastruction^  it  19  iiot.tlie 
part  or  the  deed;  ^^p^ratiyg  pj^^  which  must  explain  the  recitol,  but 

the  recital  must  be  taken,  to  .eo^/am  the  (qper^tive 
pi^rt  of  the  instrument  (<0«     All  Courts,  I^oth  of 
Law  (p)  an^  Equity  <f ),  ogre^  that,  the  rcicital  is 
the  proper  key  to  the  mQapii^  of  what  comes  afters- 
wards.    But,  useful  as;  the  reeital  is,  for  the  pv- 
pose  of  ^^plaining  a  doubt  as  to  the  mining  and 
but  can  never     intention  of  the  excuting  party;  stillj  where  the 
puTlrt^o.  subsequent  part  of  a  d^ed,  or  other  instrument. 
I^It  of  a^d^?°'  con1»ins  express  and  unequivocal  limitations,  to- 
tally irreconcileable  with  the  recital,  the  de^d 
must  have  its. effect  according  1^  the  exprpsi^  UiW- 
111  what  1  Dse  a  tatioiv^,  and  the  recital  will  be  iaoperati?e  (r),  Al* 

falac  recital  may  ,  -n      a-  xt.   a    -i*  at.      x 

invalidate  a  deed,  i^ays,  however,  recoUectuig,  thftt,if  the  transact 
m  Equity.  ^-^^g  upon  which  a  deed  purports  to  be  foupdedy 

and  the  consideration  for  which  it  is  ex/^utedt  ap<- 
pear  to  be  untruly  stated,  the  instrument  may,  if 
the  untruth  would  operate  fraudulently,  lose  all 
its  binding  quality  in  Equity,  even  though  it  be 
conclusive  at  Law(«):  but,  not  where  a  recital, 

though 


(m)  Grierton  v.  Hare,  9  Ves. 
347. 

(n)  Maruqu  Cholmcndeleyy. 
Lord  Clinton,  2  Jac.  &  Walk. 
158,  et  passim, 

(o)  Taggart  ▼.  Hewlett^  1 
Mer.  502. 

(|i)  Hassel  v.  Long,  3  Mau. 
&  Sel.  369 ;  Moore  v.  Magrath, 
Cowp.  12. 


(g)  Hope  ▼.  Lord  Clifden,  6 
Ves.  509;  Doran  v.  Ross,  1 
Ves.  Junr.  59. 

(r)  Bath  4*  Montague's  case, 
3  Cha.  Ca.  101;  Marquis  Choi- 
numdeUy  Y,Lord  Clinton^  2  Jac. 
&  Walk.  99;  Earlof  Oxford  y. 
ChurchUl,  3  Ves.  &  Bea.  67. 

(s)  fVaU  V.  Grove,  2  Scb.  & 
Lef.  501. 


BETTlil^ffiMgr.  CONVEYANQE,  ftc.  139 

tbough  fyHs^^  would  not^xfry  i^er  jrighto  of  mj  pw* 
tks  complaiQing  (0» .  And  w  jt^esjfcatnte  of  frauds  .  a  trurt  ariMt 
does  AQt  caitend  to  tn$U  ms^  by  operation  9i  party  who  ^d^ 
La^:(«);  where, one  mwi  ftftrance8  the  money  for  S^^^^Jf' 
th^  jpwrotwo  «f  an  fixate,  but.  the  p^ichase  i»  S^^^^^l 
piade  in  th^  woaetof  anollieri  a  trust  aiises  fi>r  been  made  in  the 
lam  ivibo  paidtke  mps^i;  tbe  execution  ef  whioh 
%C0^fitEqwi;yii^  And  (thai^b 

dffiibte  haiv»  beeo  exfvm^  on  the  anlijeot  (w),)  it 
should  rajiier  s^ni,  .that^  an  i94«iry.into  tb^  facta 
may  be  dir^o^ed^  and  :Sttpported^  paix^  evidem^^ 
aftei5  the  dfl»tb  ef  tb^inomtoal  p»rcbaaej%(ir).    :   ; 

|t  rSj  no  doubti  hard  upcKQ  a  pavty.  .who  Jma  ad-r  a  person  who 
vanced  uKKaey,  en:the  faith  of*  an  appitrent/eDtiM  immey^^  the 
possession  of  a  power  oyer  pTejerty,  to  findUiat  !JX?"e2^' 
by  a  leonvjeyaaiKJe  jo^f  which  he  bftd  no  netiee,  bia  !»■««'<»  of.  and 

/  f-^  r-r-    .    .  .       T-r^   .    r-  ,  powcr  ovcr,  pro- 

debtor  bad  .dju'pos^d  of  the  jey€i)Q9onyjtetiaQ|i)g  on-»  p«.rty,  maybe 

ly  a  life  iojterest  la  »^44  j^^^rtji-to  vfhkk  thtf  though  u  shodd 
ctj^tpr  locked  f«r  his  security:  but  upon  tbii  f  So'^JyS^'Jf 
point  be  shppld  have  satis^ed  himgelf  hefone  be  rouSwadcbt^ 
made  the  loan.    It  may  be  impoadhle  ftw  any  bad  preriousiy 

disposed  of  the 

Court  to  give  him  r/eiUef>  unless  val^  the  esspenae  of  reversion. 
ancil^er  who  hasi  equal  /eqwty  with^^and  a  piiw  tir  * 
tie  to^  himself.   For  instance^  a  mother  covenanted 
by:  deed  poll,  upon  t^he  marriage  of  her  Jpn,  ithat^  a 

sum 

(t)  Oampon  v.  Cotton^   17  («v)  See  1  Saunders  od  Uaet 

Yes.  272.        '                          ,  and  Trusts,  259. 

(»)  Anonym.  2  Ventr.  361;  («)  Lench  v.  Lench,  10  Ves. 

if  fionym.  2  Freem.  123.  517;   Lewis    v.   MtzdocJcs^  17 

(v)  Lloyd  y.  SpiUei,  2  Atk.  Yes.  56';  Savage  y.  CahoU,  1 

150 ;  Yomg  y.  Peachy,  2  Atk.  Ball.  &  Beat.  235 :  see  Sugden't 

256;  Ftnch  v.  Ftnch,  15  Yes.  '<LawofYendor8,"&c^  p.508, 

50;    Wray  ▼.  5^(etf^,  2  Yes.  &  4tb  Edit. 
Bea.  390. 
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stim  due  to  her  on  mortgage  should,  immediate^ 
upon  her  deaths  become  the  absolute  property  of 
her  said  son ;  with  a  covenant  for  further  assur- 
ance, or  that  she  would,  in  lieu  of  the  said  mort* 
gage  money,  effectually  secure  to  her  said  son  the 
like  sum.  The  mortgage  was  paid  off,  and  the  son, 
by  a  power  of  attorney  from  his  mother,  received 
the  proceeds,  and  invested  the  same  in  stock  in 
the  public  funds,  in  her  name.  The  mother  sub* 
sequently  borrowed  money,  and,  as  a  security  for 
the  repayment  thereof,  assigned  to  her  creditor  the 
said  stock,  and  gave  him  a  power  of  attorney  for 
the  transfer  thereof.  This  power  of  attorney  be- 
came void,  by  the  death  of  the  party  executing  it, 
before  it  was  acted  upon.  Under  these  circum- 
stances the  creditor  contended,  that,  in  Equity, 
the  said  stock  ought  to  be  applied  in  payment  of 
his  demand;  and,  that,  whatever  right  the  son 
might  otherwise  have  set  up,  under  the  deed  poll, 
he  had  forfeited  it  by  his  interference  with  the 
proceeds  of  the  mortgage,  and  by  having  been  the 
agent  who  invested  such  proceeds,  in  a  way  which 
enabled  his  mother  to  obtain  a  false  credit.  But, 
it  was  decided,  that,  acting  merely  as  his  mother's 
attorney,  the  son  had  no  right  to  invest  the  mo- 
ney in  any  other  way  than  he  actually  did.  That, 
he  could  not  be  deemed  to  have  consented,  by  his 
conduct  in  this  transaction,  that  the  stock  so  pur- 
chased should  be  considered  as  part  of  his  mother's 
general  property:  for,  having  no  right  to  make 
any  election  on  the  subject,  he  could  not  be  pre- 
it  would  be  a  sumcd  to  have  made  any.    That,  he  gave  her  no 

difi<Breiit  case  if 

the  reversioner    ucw  coutrol  over  the  property,  nor  any  new  means 

of 
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of  practisiiig  fraud  on  third  persons.    That,  if  he  bad  colluded 
could  with  propriety  have  invested  the  stock  in  his  for  life,  to  enable 
own  name,  he  would  certainly  have  done  so ;  for  fra"IJd  on'tWrT 
he  was  more  exposed  than  any  other  person  to  be  pc"®"- 
defrauded  by  its  standing  in  her  name,  as  his  equit- 
able title  would  not  have  availed  him  against  a  ha- 
nd fide  purchaser  for  a  valuable  consideration. 
The  son,  therefore,  was  decreed  to  be  entitled  to 
so  much  of  the  stock  as  was  proved  to  have  been 
purchased  with  the  produce  of  the  mortgage  mo- 
ney;  and  the  creditor  to  the  remainder  (y). 

A  covenant  to  convey  is,  in  Equity,  for  most  pur-  a  coyeoaDt  to 
poses(x),  considered  equivalent  to  a  conveyance ;  if,  Equrty,"for"'moat 
therefore,  in  a  marriage  settlement  there  be  an  ab-  j'enTtoT^ntly^ 
solute  unqualified  trust  for  sale  of  real  estate,  and  ^°^^*  'V^^  ^  ^^ 

veDant"  in  a  mar- 

tfaat  the  proceeds  shall  be  paid  to  the  husband,  his  nage  settlement 
executors  or  administrators,  the  estate  will,  inEqui-  ^ny^i^^  of^  * 
ty,  be  deemed  to  have  been  converted,  by  the  mar-  J^^ltty.'"*'' 
riage  articles,  into  personalty :  and  though  the  hus- 
band should  die  before  the  estate  is  actually  sold, 
yet  it  will  pass  under  his  will  as  personalty ;  unless  he 
has  shewn,  with  reasonable  clearness,  an  intention 
to  pass  it  as  property  of  another  denomination  (a). 

If  the  tenant  for  life  of  an  estate  pay  off  an  in-  when  the  debt 
cumbrance  affecting  the  same,  merging  the  securi-  S^'iffe  jJly!S"an 
ty  by  taking  an  assignment  connecting  it  with  the  >nc«m*>«nce*> 

legal 

(y)  Liehman  v.  Harcourt,  %  all  events,  that  intimation  had 

Meriv.  520.     It  should  seenii  no  reference  to  a  power  for  a 

from  Lepardy.  Vernon^  2  Yes.  transfer  of  stock;  and  therefore 

&  Bea.  53,  that  a  power  of  at-  has  little  bearing  on  the  case 

torney,  accompanying  an    as-  stated  in  the  text  above, 
signment,  or  making  part  of  a  {z)  See  vol.  1,  pp.  d68, 969. 

security,  is  not  necessarily  re-  (a)   Stead  v.  Nenfiigate^  ft 

voked  by  the  death  of  the  par-  Meriv.  531. 
ty  executing  it :  sed  qvuxre*  At 
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legal  <ertale  of  kdmitanre;  upon  that  traDsactioii^ 
aod  when  it  does  pnimdfaciey  tkete  is  no  icharge  Temaining.  With» 
the  taDant  ID  taif.  regard  to  a  tenant  m  tail,  the  presumption  ia^that^ 

whether  he  takes  anr  assignment  or  not,  as  he  rer 

prespnt»  the  inheritaoDK^,  the  debt  is  gone :  unless 

there  be  evidence  of  an  intention  that  it  should; 

If  the  tenant    contlnue  au  incumbrance.    When?  the  tenant  fer. 

SkfrJu^"^^^  manor  takesasurrender  of  a>copyhold  to 

tx^liAKu'  *"^  ^^  **^  *^*'  ^^  ^8^  ^*^^*  ^^  ^^^  *  tran»-; 
Uin,  the  proper-  aotiou  is,  tfast,  the  prooierty  becomes  pared  of  the 

tv  becomes  nai^cl  a       a         «r  m, 

of  the  manor,      manor;  the.  lord,  by  the  act  of  lesryiiig,  destroys 

the  copyhold.    Aj^  thoc^h  the  a^otuai  intention 

ntfty  pmbably  be  de&ated,  no  clear  «qmty  ariaea 

upon  which  >a  Cburt^  could  declare^  thaty  those 

who  are  entitled /to  ihe  manor  in  remainderi^ould 

be  considered  as  trustees  of  that  copyhold,  for  the 

derisees  oppers^ial  r^resentatiises>  of  1^  ffwc-- 

chaser(i).  .      i    . 

When  an  esute      When,  ou  a  ssle  by'  auction,  or  i  before  the  Mas-» 

vcSi* m^''fw.  ter,  no  intimation  to  the  contrary  is  given,  every 

°i^  ofulf  tS'e  P^*'^*^^  of  any  lot  «f  the  testate  sold  is  entitled 

deeds.  to  Attested  copies  of  the  title  deeds,  at  the  ex« 

pense  of  the  vendor:  as  the  vendee  would  have  (re* 

gulated  his  biddings  accordingly,  had  he  been  told, 

that,  he  was  to  bear  the  expense  of  procuring  co« 

pies  (c). 

Biddings  are       It  would  be  most  iujurious  to  suitors,  if,  after  a 

afterasaie^fore  ^^  before  the  Master,  and  a  report  confirmed, 

a'^rtlSiflm**-  *^^  hiddings  could  be  opened;    unless  there  has 

ed;  .  been 

{b)  St.  Pauly.  Fiicinmt  JDud^  (c)  BougkUm  v.  Jemll,  15 

ley  4-  Ward,  15  Vee,  17S;  Roe  Ves.  176;  Dare  v.  Tucker,  6 

V.  Wegg,  6  T.  R.  710;  Doe  ▼.  Yea.  460. 
PoU,il>ovigl7ftl. 


SETTLBMBNT,  CONVEYANGE,  &c.  143 

heea  some  miBconduct  oai  the  part  of  the  indlri^* 

vud  claiimng  the  benefit  of  that  confirnuitioii  (d). 

If  the  pnrdhaser^s  conduct  has  been  fair,  the  hid«  if  the  purchaser's 

dings  will  not  be  opened,  upon  circumstanoes  of  ^"^  ****  *^" 

m^e  neglect'and  surprise ;  the  benefit  arising  from 

this  general  rule,  amply  compensates  any  hardship 

vrUch  it  may  produce  in  a  particular  case  (e); 

l¥here  it  appears  prdper  to  open  the  biddings,  the 

Court  does  not  confine  itself  to  an  advance  of  a 

particular  rate  ju^  cent.;  although'«£lO  ji^  cent,  is 

a  sort  of  general  rule  (J^).    ThtA  the  solvency,  or    Biddings  win 

insolvency,  of  the  estate,  can  be  'considered  as  of  »ki^that  ere' 

any  weight  in  determining  the  propriety  of  open^  a'*bctter*chMce 

img  the  biddings,  Ihis,  according  to  the  report  of  ^^  ^>Dg  paid. 

one  case,  been  denied  (^):  but,  thon^'  this  cir^- 

cumstance  alone  would  .not  justify  any  tampering 

with  t2ie.  general  ruie/  yet,  it  should  seem,  it  may 

be  taken  into  accouilt^  in  aid  olother  arguments  (h)i 

Aft'  a  motion  to  discbaige  the  actual  purchases'^    The  actual 

and  sttbstltttte  another,  tnight  be  only  an  in^enin  n^bT^^Jhaig- 

ous  device  to  eever  an  underhand^  bargain,  the  nfo*  «^{;a?d  another 

°       '  substituted,  as  a 

tien  will  not  be  granted,  without  an  affidavit  ne-  matter  of  ooune; 
gativing  that  suspicion,  and  payitoent  of  the  money 
into  Court  (f).'    However,  wfaere>  not  only  the  unless  aii  parties 
orllginat  purdiaser>  but^all  the  parties  in  thecatti^e  ^^'^^ 

con6ent{ 

355;  Mancev.BuhopvfDur-  (A)    Garstone  v.  Edwards, 

ham,  11  Ves.  57;  ThamhiUir.^  ubi  mprd;  Brooks  v.  SnaUhf  S 

TkorfMll^2Jac.8cyftJk.84i9.  Ves.  &  Bea.  144;    E»  parte 

(e)  Jmu  V.  Wxhm,  14  Yes.  PariingUm,  I  Ball  &  Beit.  ftlO. 
l&i.  (t)  Righy  ▼•  MaeiHnnara,  G 

(f)  Garstone  y.  Edmards^  1      Ve8r,515;  Fak  y»  Daitenpart, 
Sim.  &  Sta.  20.  6  Ves.  615. 

(g)  WIttle  V.  WUson, 
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cbnsent;  so  that  there  can  be  no  suspicion  of  any 

fraudulent  practice ;  there,  it  seems,  one  purchaser 

A  purchaser  be-  may  foe  Substituted  for  another,  on  motion  (k).     A 

may  be  discharge  purchaser  of  an  estate  before  the  Master,  may,  on 

^;Z^$i^cy.''^ rnotion,  supported  by  affidavit  of  his  insolvency, 

be  discharged  (J):  and  a  person  who  is  reported  the 

best  bidder  before  the  Master  may,  also  on  motion, 

be  ordered  to  pay  in  his  purchase  money  within  a 

A  BoHcitor  in  a  limited  time,  or  stand  committed  (991).     The  cer* 

bid  at  a  sale  di-  tain  cffcct  of  a  bidding  by  the  solicitor  in  the  cause; 

rectedinitB  pro-  jg^  ^^^  ^j^g  g^jg  jg  immediately  chilled:  if,  there- 

fore,  the  solicitor  venture  on  this  measure,  though 
with  the  sole  motive  of  preventing  a  sale  at  an  un- 
dervalue, he  will  not  be  discharged  as  the  purcha- 
ser, should  the  estate  be  knocked  down  to  him ; 
unless  a  higher  bidding  is  offered  by  some  one 
Qucere,  whether,  elsc  {u)^    Upou  two  occasious,  Lord  Eldou  held, 
SJnfiraatwn  of    that,  a  purchasc  before  the  Master,  neither  gave 
ch^Tb^ore^th^  ^^^  purchaser  any  interest  in  (o),  nor  entailed  up- 
M**^%^n*o°in-  ^^  ^^^  ^^y  responsibility  with  respect  to  Cp),the 
cuw  any  respon-  subjcct  of  purchase,  prcviously  to  confirmation  of 
spectto^thesub-  the  report:  in  a  later  case (9),  however,  his  Lord- 
ject  o     e         gi^.p  gggjj^^ J  ^Q  doubt  "  whether  any  thing  could 

turn  upon  the  report  not  being  confirmed.''  But 
this  case,  it  should  be  observed,  arose  out  of  a 
purchase  of  a  mere  life  interest ;  which  might  call 
for  the  application  of  different  principles^,  from 

those 

(k)  Matthews  v.  Stubbs,  2  14  Ves.  515. 

Br.  S91.  (o)  Twigg  v.  Fijield,  13  Ves. 

(0  Hodder  v.  R%0in,  1  Vcb.  518. 

&  Bca.  544.  (p)  Ex  parte  Minor ^  1 1  Ves. 

>  (m)  Larudawn  v.  Elderto%  559. 

14  Ves.  513.  {q)   Anson  v.    Tawgood,   1 

(n)  NeUharpe  v.  Pennyman,  Jac.  &  Walk.  639. 
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those  established  as  to  purchases  of  fee  simple  es- 
tate, where  the  rule  is,  to  give  the  profits  from 
the  quarter-day  preceding  the  payment  of  the  pur- 
chase money :  this  distinction,  however,  it  must 
be  acknowledged,  will  not  reconcile  the  doctrine 
oi  Anson  fy  Tow  good,  with  that  held  in  Twigg  8f 
Fifield,  an  annuity  being,  in  both  those  cases,  the 
subject  of  sale.  In  this  state  of  the  authorities, 
the  latest  decision  seems  most  satisfactory ;  from 
which,  as  well  as  from  earlier  cases  (r),  it  may  be 
collected,  that,  although  a  bidder  before  the  Master 
has  no  certain  interest  in,  nor  is  fixed  with  any  re- 
sponsibility with  respect  to,  the  subject  of  pur- 
chase, yet,  that,  if  the  report  be  ultimately  confirm- 
ed, it  must  have  relation  back  to  the  time  of  pur^ 
chase ;  whatever  contingencies  may  have  occurred, 
in  the  interim,  either  improving  or  diminishing 
the  value. 
By  the  statute  of  39  and  40  Geo.  3,  c.  56„  a     h  pcnoB  wfio 

■L  ij  "L  x-Ai    1    A  A  A      A   •!    would  be eutitled 

person  who  would  be  entitled  to  an  estate  tail,  to  an  estate  tail 
in  lands  directed  to  be  purchased  under  a  settle-  JoETpurS^J 
ment,  may  elect  to  take  the  money,  without  having  ?*y  ^^^^  *®  *?*^e 

"  iff  o  ^jjg  money,  with- 

it  so  invested.     But,  where  a  recovery  would  have  put  haviuK  it  «> 

been  necessary  to  bar  a  remaindei^-man's  chance 
of  succession,  in  case  the  money  had  been  laid  out 
in  lands ;  a  Court  of  Equity,  if  the  funds  are  un-  what  restrictions 
der  its  control,  will  not  allow  them  to  be  paid  over  EqiTyTifUie^ 
to  the  tenant  in  tail,  until  such  time  as  he  might  £|'Sntroi"°'*''' 
have  actually  suffered  a  recovery :  that  is  to  say, 
he  cannot  get  the  money  unless  he  should  be  liv- 
ing on  the  second  day  of  the  ensuing  term,  when 
he  has  presented  his  petition  under  the  act,  dur- 
ing 

(f)  Dany  ▼.  Barber,  %  Atk.     Wins.  411;  Blount  v.  BUnmt,  S 
490;  Ex  parte  Marmmg,  t  P.     Atk.  698. 
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ing  the  sittings  out  of  term  (s):  or,  if  the  applica^ 

tion  be  made  in  term,  unless  it  be  in  sufficient 

tfane  fbr  a  recoTdry  to  bave  been  Vkottiptet^'  in 

that  term(/).    And,  before- an  order  under  the 

statute  is  made,  the  Court  always  ditectd  a  refer^ 

^ce  to' the  Master,  to  inquire!  whl^ther  liie^partie^r 

haye  in  any  manner  incumberled  their  interests  in 

And  the  act    the  money  (u).    It  has  al^o  beeb  d^termtinedy  that, 

«uBLwCerethe  the.act^tily  applies  to  eases  where  the  right  is 

Si! "  *°'*^^"**  clear  and  indisputable;  totf  that,  where  thfere  ii 

Any  question,  the  Got^tt  is  not,  upon^n  esopart^ 
petition,  io  entei*  into  that  question,  in  the  absence 
of  any  of  thfe  parties  interested  (or).  •     f 


■> 


{8)E»pdfikBenneti9aAE^  '«576v 

parte  DoUman,  6  Ves.  116.  (m)  Ex  parte  Sterne,  6  Ves. 

(<)  Ex  parte  Frith,   8  Ve^  157;  Ex  parte  Rees,  3  Ves.  8s 

609-  Bea,  11. 

(u)  Ex  parte  Hodges^  6  Ves. 
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CHAPTER  XIX. 


Fraiuds  committed  by  pirating  Literary  Property^ 
Prints,  or  Music;  or  by  if^ringement 

of  Patents. 

Wherever  an  action^  at  the  suit  of  the  au-  couruof  Equi- 
thor,  would  lie  against  a  person  pirating  books  (a),  \ljZ!^7t^  Z 
prints,  charts  (6),  or  music  (c),  a  Court  of  Equity  ?J^|«  P*™^y  ®^ 
will  grant  an  injunction,  to  restrain  a  fraud  on  the  charts,  or  music; 
author's  property:  but  where  the  character  of  a  whenever  an  ac- 
publication  is  such,  that  no  damages  could  be  re-  ma"ntomed  afthe 
covered,  in  respect  thereof,  at  Law ;  Equity  wiU  J^^?^***®  *"' 
refuse  to  interpose.     It  is  very  true,  that,  in  con-  but  where  the 

character  of  the 

sequence  of  such  refusal,  mischievous  publications  publication  is 
may  be  multiplied;  but,  the  answer  to  that  objec-  ^^  c^uW  be' 
tion  is,  that.  Courts  of  Equity  do  not  sit  as  super-  j^^  f  EquL 
intendants  of  public  morals,  or  the  decent  conduct  ^»"  "^  »»^««^ 

^  pose. 

of  parties ;  fiirther  than  as  such  conduct  affects  ci- 
vil interests  {d). 

Though 

(a)  Lord  Byron  v.  JokHston^  (c)  PUOt  v.  Button,  19  Vc«. 

2  Mariv.  29;  Hogg  v.  Ktrby,  447. 

S  Ves.  225:  (d)  Walcot    v.     Walker,   7 

(h)    BlackmeU    v.    Harper,  Ves.  2;  SotUheyv.ShernfOody  2 

Barnard.  Ch.  Rep.  210;  WiU  Meriv.  440;     Lord  4*    Lady 

lane  v.  AUdn,   17  Ves.  425 ;  Percival  v.  Phipps,  2  Ves.  & 

Harrison  v.  Hogg,  2  Ves.  Jun.  Bea.  26;  Gee  ▼.  Pritchard^  2 

S2S;  Longman  v.  Winchester,  Swanst.  415. 
16  Ves.  271. 

VOL.  il.  Bf 
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The  collection       Though  the   subiect  of  a  work,   being  of  a 

of  materials  may 

establish  a  claim  general  nature^  may  not  admit  the  application 
wor^^nSwith-*  of  the  doctiine  of  copyright;  yet  the  collection 
ject  maf  *^*^  ^^  materials  (perhaps  at  great  expense,  as  well 
to  all  mankind;    as  labor,)  may  establish  a  claim  to  copyright  in 

an  individual  work,  notwithstanding  the  subject 
and  an  injunction  may  be  obvious  to  all  mankind:  and  if  it  can  be 
thepubircationof  shcwu  that  a  later  work  is  a  servile  copy  of  a  pre- 
whldJ^ira^Ieiriie  Ceding  onc,  of  which  all  the  arrangements  have 
copy  of  a  preced-  jj^gQ  foUowcd,  with  alterations  merely  colorable ; 

mg  one,  with  j  * 

merely  colorable  an  injunction  will  issuc  (e).    Nor  will  it  be  per- 

alterations.  .it  11111 

No  one  niuat,  mitted,  that,  onc  man  should,  under  the  pretence 
quot^a'tum*  oi^    of  quotatiou  (/)  or  abridgment,  publish  another^s 

Kd^r'"  ^o^^'  ^  ^^^  defraud  ^  oi  the  fririt  of  hfe  W 
work:  bors:  for,  although  an  abstract,  or  feir  abridge 

an  abstract,  or  o  •  -kd 

fair  abridgment  mcnt)  of  a  wprk  ia  allowable  (g) ;  yet  a  colorable 
lowabie;  but  not  abridgment  wiU  be  restrained  (h).  And  the  first 
abr^dgm^^^^^^  publisher  of  a  trsmslation,  made  by  himself,  or  be- 
A  translation  is  comc  Ms  property  by  purchase  from,  or  by  the  gift 
to  protection  as  of,  the  trandatoi: ;  is  sb  much  entitled  to  protection 
ducUon :  but,  as  if  the  work  were  an  original  production :  thot^h 
fStent^re"^m.  ^oone  who  chooscs  to  copy,  andpuUish,  a  specific 
amTno'one'b^'  catjon  of  patents,  caa  thfereby  aeqwire  a  right  tore* 
publishing  them  strain  anothoT  from  copying  the  same ;  for  these 

can  deprive  * 

othcrsof the  right  are  commou  property  (»). 

to  do  the  same.  Jf 

(e)   Matthewscn    t.    Stock-  i  Swanat.  431. 
dale,  \%  Ves.  273,  £76.  (A)  BtUlen^orth  v.  Robuuan, 

(/)  Wilkins  y.  Aikin,   17  5  Ves.  709;  Camanv.  Bofoles, 

Ves.  4£4.  1  Cox,  2S5;  Macklin  v.  Rich- 

(g)  Dodsley  v.  Kinnersleif,  ardson,  Ambl.  696;  Gyles  v. 

Ambl.  403;  Gyles  v.   Wilcox,  Wilcox,  2  A±,  U%. 
Barnard.  Cha.  Rep.  368 ;  BeU         (t)  WyM  ▼.  BetfMrd,  3  Ves. 

V.    Walker  ^   Debrett,   1  Br.  &  Bea.  78. 
451;  Wkittingkam  ▼.  Wooler, 
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If  a  plaintiff  has>  without  complaint,  pennitted     u  u  pUinUflf 
several  persons/ for  a  long  series  of  years,  to  in-  tp?  tlTfringen^t 
fringe  his  copyright,  this  is,  in  some  sense,  encour-  ^  **'"  copyright; 
aging  others  to  do  the  like;  it  may  not  be  a  full  Equity  wni  not 
justification,  but,  under  such  circumstances  a  Court  ^^nJhi'n^^^ 
of  Equity  Will  not  interfere,  by  injunction,  before  ™'"^»^  ^^ 
this  rights  so  tardily  asserted,  has  been  determined 
in  an  action  At  Law  (A). 

A  parol  assigmbent  of  a  work  is  not  sufficient  to     Aasignment  of 
give  the  assignee  the  privileges  conferred  by  the  ^C&^^ 
legislature^  up6n  the  author  (I) :    and  though  it     How  hr  pub- 
may  be  questionable,  whether  the  act  of  printing  |i7.*iriroS^;. 
and  publishing  abroad  makes  a  work,  at  ohce,^^^|.^^  p"^''^ 
pubUei  juri9y  y^t,  there  can  be  no  doubt,  that, 
where  an  author  prints  and  publishes  abroad  only; 
or  wh^re  he  does  not  take  prompt  measures  to 
puUish  h»e ;  he  cannot,  after  a  reasonable  time 
for  his  publishing  here  has  elapsed,  and  after  some 
other  person,  without  any  fraud,  in  the  regular  and 
fiur  course  of  trade,  had  published  the  work  in  this 
country,  sustain  an  injunction  against  such  person. 
To  hold  the  contrary  would  discourage  British  en^ 
terprise,  aiid  stop  the  avenues  to  British  know-' 
ledge  ^)* 

When  the  Crown,  on  behalf  of  the  public,  grants  ine  grantee  of 
letters  patent;  the  gmntee  thereby  enters  into  a  Sj^'ljv^^ti!^/^ 
contract  with  the  Crown,  the  benefit  of  which  con-  **, ^*  **"^ 

that  he  lecares 

tract  the  puUic  are  participators  in ;  as,  (under  »  refl«i>nabie  re. 

,   .   .•  iw»     T  i_i  cOBipeDoetohnifcL 

certam  restnctions,  anordmg  a  reasonable  recom-  leif,  enters  into  a 

pence 

{h)  PlaU  V.  Button,  19  Ves.      Mau.  &  Sel  9. 
448.  (m)  dementi  v.    Walker,  % 

(I)    Power    V.     Walker,    S     Barn.  &  Cress.  870,  866. 

M2 
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contract  with  fhe  pence  to  the  grantee^)  the  use  of  his  invention^  im- 
wisrof  which  the  provcment,  and  employment  of  capital^  are  com- 
public  are  parti-  municatcd  to  the  public.    If  any  infringement  of 

cipatora:  *^  •'  o 

if  an  infringe,  the  grant  be  attempted^  after  there  has  been  an 
be  attempted,  af-  uudisputcd  enjoyment  under  it  for  a  considerable 
iong,^uninur-^  "  time;  Courts  of  Equity  will  deem  it  a  less  incon- 
mrn?uudeMt ;  v^oi^i^ce  to  issuc  an  injunction,  until  the  right  can 
Equity  win  iasuc  be  tried  at  Law;  than  to  refuse  «uch  preventive 

an  injunction,       ^  ^ 

though  the  grant  interference,  because  it  is  possible  the  grant  of  the 
wiuSbJjn valid"  Crowu  may,  upon  investigation, prove  tdbe  invalid. 

Such  a  question  is  not  to  be  considered  as  it  af- 

fects  the  parties  on  the  record  alone;  for,  unless 

the  injunction  issues,  any  person  might  violate  the 

patent,  and  the  consequence  would  be,  that,  the 

but,  where  the   patentee  must  be  ruined  by  litigation  (»).     But, 

validity  ^^^^^^^  whe^e  the  patent  is  a  very  recent  one,  and  its  va- 

disputed,  the  pa-  Udity  is  disputed;  an  injunction  will  not  be  grant- 

tabiish  his  legal  ed  before  the  patentee  has  established  his  legal 

S  owS'm  in^  right  (o).    If  a  patent  be  infringed  by  several  par- 

^""f  a**Mtent  be  *^^^*  between  whom  there  is  no  privity ;  separate 

infringed  by  se-  ^iUs  must  be  filed  iu  rcspect  of  each  distinct  in- 

veral  parties^  be* 

tween  whom  vasiou  of  the  patent  (p) :  for  though  the  object  of 
tyrMplra^e'biiis  the  plaintiff  be  to  establish  one  general  right,  yet 
J!^Mcu>f^each'"  t^^  defendants  may  justify  their  several  acts  upon 
distinct  invasion  totally  dissimilar  grounds. 

of  the  patent.  •'  ® 

The  grant  of  a      The  grant  of  a  patent,  as  we  have  seen,  is  in  the 
patent  it  in  the  ^^turc  of  a  purchasc  for  the  public,  to  whom  the 

nature  of  a  pur-  .     ,  ,  .  « 

chase  for  the      patentee  is  bound  to  communicate  a  free  partici- 


public,  who  arc 


pation 

(fi)    Harmer  v.   Plane,   14  (o)  Hill   ▼.    Thompson,   3 

Ves.  182;   Universities  of  Ox-  Meriv.624. 

ford  ^  Cambridge  v.  Richard-  (p)  Dilly  v.  Doig,  2  Ves. 

son,  6  Ves.  707;   WiOiams  v.  Junr.  487. 
mUiams,  Stietiv.  160. 
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pation  iti  the  benefit  of  his  inventioii,  at  the  expira-  entitled  «. »  free 

'  participation  m 

tion  of  the  time  limited  (q):  if,  therefore,  the  spe-  the  benefit  of  the 

,_,  ^  ,  .1  x^"Li     invention,  at  the 

eificatioii  of  a  patent  be  not  so  clear  as  to  enable  end  of  the  time 
all  the  world  to  use  the  invention,  as  soon  as  the  eSou,^fh'e*Jt 
term  for  which  it  has  been  granted  is  at  an  end,  5ear!"or^£  pa- 
this  is  a  fraud  upon  the  public,  and  the  patent  can-  tent  cannot  be 

*^  *^  *  Mistaiued. 

not  be  sustained  (r). 

The  enrolment  of  a  patent  cannot  be  dispensed  The  enrolment 
with,  for  the  purpose  of  preventing  the  specifi-  Dot^rdtrpeuaed 
cation  from  being  made  public  (*) :  nor  can  the  JJie'^ipedfioafon 
date  of  a  patent  be  altered,  after  it  is  once  sealed,  ^rom  being  made 

*^  .  pubnc:  nor  can 

in  order  to  enlarge  the  time  allowed  by  the  sta-  the  date  of  a  pa- 

A  1  ,  A  ./.        .  tent,  after  it  is 

tute  for  the  enrolment  of  specifications;,   even  once  sealed,  be 
though  the  case  may  be  a  hard  one,  and  the  delay  uv^^the  Ume  ai- 
has  iarisen  from  innocent  misapprehension  {i) .  And,  j!JJJ^ent^of  spwl- 
if  a  patentee  seek,  by  his  specification,  more  than  flcations. 

'-  .  •       1^        »  A  specification 

he  is  strictly  entitled  to,  his  patent  is  thereby  claiming  more 
Tendered  ineffectual,  even  to  the  extent  to  which  js  entitled  toti^nT- 
he  would,  otherwise,  be  fairly  entitled  (»).  S^Leff^* 

When  a   person  has    invented   certain  im-  *"?j; 

^  No  one  roost 

provements  upon  an  engine,  or  other  subject,  take  out  a  patent 

j»i-i  ^.11  1  i^'-i  forimproremeuts 

for  which  a  patent  has  been  granted ;  and  those  upon,  and  to  be 
improvements  cannot  be  used  without  the  original  tbersinventiont 
engine ;  at  the  expiration  of  the  patent  for  such  ^,^0?^  i»t«it 
original  enmne,  a  patent  may  be  taken  out  upon  granted  for  the 

*^ .  "^         original  inyen- 

the  improvements;   but,  before  that  time  there  tion: 
can  be  no  right  to  make  use  of  the  substratum 

protected 

(g)    Willianu  v.  Williams,  3  599. 

Meriv.  160.  (t),S.  C.  Ex  parte  Beck,  1 

.      (r)  Newbury  v.    Jgimes,    %  Br.  577. 

Meriv.  451;  Ex  parte  Fox,  1  (u)    HiU  v.    Thompson,    t^ 

Ves.  &  Bea.  67.  Meriv.  %%9\  Harmer  v.  Plane^ 

(s)  Ex  parte  Kaaps,  6  Ves.  14  Ves.  IS5. 
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and  ifibe  firet  in-  protected  by  the  ^ferst  patent  (w).  And  wiiere 
ItblT^nonJau-  industry  and  ingenuity  have  lieen  exerted  in  an- 
mraiTto  Ui^sub-  »^xing  to  the  subject  of  a  patent  improyemente^ 
jcctofapatent;  ^f  guch  a  nature  that  their  value  gives  an  ad- 
ditional value  to  the  old  machine ;  though  a 
patent  may  be  (Stained  for  such  improvements, 
aiiouid  the  public  yet,  if  the  public  choose  to  use  the  original  ma* 
oku^intilJ^  ^"^  ^^^^^  without  those  improvements,  its  use  cannot 
without  the  im-  y^  restrained  beyond  the  period  limited  by  the  pa- 

provements,  they  "^  '^  f/  r 

may  do  8o  when  tent  with  rcspcct  to  such  original  machine:  if 
tent^ez^rres;  the  pubUc  will  abstain  from  the  use,  in  considera- 
i^Ttfi  tion  of  the  superior  advantages  of  the  improved 
obtained  for  the  J  g^^j^nt,  it  is  wcU;  but  the  choice  must  be 

improvements.  ' 

left  open  (or). 
A  defendant        When  it  is  Suggested,  by  bill,  that,  a  machine 
tTaiiowanln'tJj  «8ed  by  the  defendant  is  an  infringement  of  the 
into  his  premisei,  plaintifTs  patent;  the  Court  ihay  make  an  order 

m  order  to  aacer  r-  r  ... 

tain  whether  a    on  the  defendant  to  allow  an  entry  mto  his  pre- 

machine  uaed  by      .  >.       xi.  'i»  -^  •    •  i.       • 

hun  infringes      miscs,  fot  the  purpose  of  ascertammg,  by  m- 
another's  patent  ^^^^^^^^  whether  the  machine  is  reaUy  an  in- 
fringement of  the  patent  (y). 

(fv)  Ex  parte  Fox^  1  Ves.  &  (y)  Brown  v.  Moorep  cited  in 

Bea.  67.  KffnasUm  v.  East  India  Cam- 

(x)    Harmer  v.  Plane,   14  pony,  9  Swanat.  j!64. 
Ves.  184. 
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CHAPTER  XX. 


Fraud  in  Partnership  Triuuaetiotu. 
Partnerships  are  leguteted,  either  by  the    It  the  obiig«. 

^  tioDSof  f)ftrtnen 

express  contract  of  the  parties,  or,  b j  the  con->  be  Dot  detennio* 
tract  implied  by  Law  from  the  relation  subsisting  contractltheUw 
between  them.    The  duties  and  obligations  aris- '"^p""*  ***''"'• 


iiig  from  that  relation  are  determined  by  the  ex- 
press contract,  as  far  as  they  are  touched  thereby; 
but,  if  that  does  not  reach  all  those  duties  and 
obligations,  they  are  implied,  and  enforced,  by  the 
Law  (a). 
One  partner  cannot  by  assignment  of  the  joint    One  partner 

.f  o  V  cannot  withdraw 

property,  als  security  for  a  debt  which  he  owes  joint  property 
in  his  sepante  capacity,  withdraw  that  property,  £Xj^Jldeb£ 
from  its  prior  liability  to  the  joint  debts:  his  as- 
signee can  only  claim  subject  to  the  accounts  of 
the  partnership  (6).     And,  where  it  is  manifest  to  but,  in  all  trana- 

-  1  1  actions  referrible, 

the  persons  who  advance  money  to  one  partner,  in  the  usual 
that,  it  is  borrowed  for  his  own  separate  purposes ;  ^rtneVship  deai- 
and,  therefore,  that  it  is  against  good  faith  in  him  [|J,^J^rtoefbi^^^^^ 
to  attempt  to  pledge  the  partnership,  without  their  the  whole  firm : 
authority;  there,  it  behoves  the  lender  to  ascer- 
tain 

(a)  Crawhay  v.  Collmg,  15     896;  Ycmg  v.  Keighley^  15 
Vea.  226.  Yea.  557;  Dulkm  ▼.  Morruon^ 

(b)  Taylor  v.  F^lds,  4  Vea.      17  Vea.  206. 
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tain  that  such  authority  has  been  given  (c).    But, 
in  all  transactions  referrible  to  the  partnership 
trade,  and  in  the  usual  course  of  dealing,  the  act 
\        and  assurance  of  one  partner  will  bind  the  whole 
firm.     If  the  rule  were  otherwise,  no  one  cotild 
safely  have  any  dealings  with  a  partnership  (cQ. 
Even  where  the  joint  funds  have  been  applied  to 
the  discharge  of  a  separate,  antecedent,  debt  of 
sDbsequeiit  ac-    oue  partner ;  if  the  other  parties  are  privy  and  si- 
bind  the  others,  lout,  permitting  the  transaction  to  pass  unnoticed, 
Wo«j8  ronwnt  "^^  their  subsequent  acquiescence  may  be  equivalent 
A  debtor's  pa-  to  prcvious  conscut  (e).    When  the  creditor  of  a 

rol  engagement  i--ti 

to  pay  tiic  debt  partnership,  m  discharge  of  a  demand  against  him- 
isDot  within^e  ^^^^^  assigus  to  a  third  person  the  debt  owing  to 
statute  of  frauds;  jjjj^  ^y  the  firm;  a  verbal  promise  by  one  of  the 

partners  to  pay  such  debt  to  the  assignee  is  not 
within  the  statute  of  frauds :  for,  it  is  not  an  un- 
dertaking for  the  debt  of  another,  the  old  debt 
and  such  promise  being  extinguished  and  a  new  one  created.     The 

made  by  one  •         ai         i»  -n   ^  •     ■•  -i       i 

partner  binds  the  promisc,  therefore,  will  bmd,  not  only  the  party 
^  who  made  it,  but,  the  whole  partnership:  even 

though  some  of  the  members  of  the  firm  may  have 
retired  before  the  promise  was  given;  provided 
the  debt  to  which  it  had  reference  arose  out  of 
joint  contracts,  entered  into  whilst  they  ccmtinu- 
ed  in  the  partnership  (/ ). 

If 

(c)    Ex  parte  Sanbomu,  8  SIS;    Ex  parU    Gardom^   15 

Ves.  548;  Ex  parte  Peele,  6  Yea.tS7 ;  Sanddandiyr.  Marsh, 

Ves.  604;   Shirreffy.  Wilks,  1  2  Barn.  &  Aid.  678;   Rapp  v. 

East,  50;  Hope  v.  Oust,  dted  Latham,  %  Barn.  &  Aid.  801. 

1  East,  58 :  and  see  Raoth  v.  (e)    Ex  parte  Benbomu,   8 

Owin,  7  Price,  198.  Ves.  548. 

{d)  Ex  parte  Agace,  %  Cox,  (/)    Lacy    v.  M'Neile,    4 
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If  one  partner  receive  monies  oh  account  of  the     Equity  cannot 

«         •  i.»T.i.»  J  jj  J.        X       interfere,  where 

firm  m  which  he  is  engaged/  and  do  not  enter  onepartnervio- 
the  receipts  in  the  hooks;  or  if  he  do  not  leave  the  I^^^naS'yet^t^ 
books  open  to  the  inspection  of  his  co-partners;  ^h^^^t^^i^e 
this  is  ground  of  serious  complaint  (g).    But^  the  the  partneiBhip: 
Court  of  Chancery  recognizes  no  head  of  Equity 
authorizing  it  to  interfere,  where  one  party  vio* 
lates  a  particular  covenant,  and  the  other  party 
does  not  choose  to  put  an  end  to  the  partnership  : 
if  that  course  were  followed,  there,  might  be  a  se- 
parate suit  and  a  perpetuid  injunction  in  respect 
of  each  covenant;  but  that  is  a  jurisdiction  which 
has  never  been  entertained  (Ji).    A  Court  of  Equi- 
ty, no  doubt,  h^  power  to  restrain  and  injoin; 
and  that  for  the  very  purpose  of  preventing  the 
necessity  of  resorting  to  repeated  actions  of  cove- 

» 

nants  (i) :  and  one  partner  may  file  a  bill  against  but,  a  bin  for  an 
his  co-partner  for  an  account,  without  praying  a  Jl^"  not^^y'i 
dissolution  of  the  partnership  (*) ;  but,  if  he  pro-  "^^"Jlhi  f  ^"^ 
ceed  to  ask,  not  merely  an  account,  but,  an  injunc-  though  the  Court 

.  .  1     •  i»   "i  ^''^  "*>t  under- 

tion,  and  an  tntertm  regulation  of  the  management  take  the  mtcmt 
of  the  concern,  by  payment  of  the  partnership  mo-  Sh!e°c?ncero! 
nies  into  Court;  yet,  desiring  the  partnership  to 
be  continued;  his  applicatioQ  will  not  succeed  (I). 
Hie  two  cases  last  referred  to  are  clearly  distin- 
guishable^ although  they  have  been  thought  at 

variance. 

DowL  &  Ryl.  13;   Israel  v.  (t)  Waters  v.  Taylor,  2  Yes. 

Douglas,  1  H.  Bla.  242 ;   Wood  &  Bea.  S02. 

¥.  Braddkk,  1  Taunt.  105.  (k)    Harrison  v.  Armitage, 

{g)  Goodman  v.  Whiicornb,  1  4  Mad.  1 43. 

Jac.  &  Walk.  &9fi,  (V)  Forman  v.  Hamfray,  2 

(k)  Marshall  v.  Colman,  2  Ves.  &  Bea.  829. 
Jmc.  &  Walk.  268. 
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variands.  There  may  be  some  inconvenieiice  at- 
tending repeated  suits  for  an  accmmt  of  the  same 
concern : — ^it  is  inconyenient,  that  tfare  same  pro- 
perty, of  any  kind,  sfaoidd  be  repeatedly  litigated ; 
but  repeated  acts  of  injustice  may  render  this  un- 
avoidable: and  with  respect  to  a  partner,  abitl  for 
an  account  is  his  only  remedy,  so  long  as  ttve  part- 
or»  appoint  a  re-  ncTship  coutinufes.  But  where  a  Court  of  EqtA- 
tr^:^'''  ty  is  asked  to  take  the  management  of  a  partner- 

M^kf u^cS!^"  **P  <^^^<^^^  ™to  i*s  own  hands,  and  app6int  a 
ciusiveiy:  leceivcr;  it  will  oidy  do  so  for  the  purpose  of 

to  obtaiD  which  winding  up  the  concern  conclusively  («i).  In  or- 
bmch  of  COD-  der  to  obtain  that  deeiidve  interference,  a  breach 
l^SmiSr"'^^'  engagement,  or  abuse  of  trust,  must  be  ertab- 
fuUy  established:  Hshed  to  the  perfect  conviction  of  the  Court  (»): 

it  is  not  enough  to  induce  the  Court  to  take  the 

management  of  a  partnership  concern  into  its 

hands,  that,  ground  may  possibly  be  shewn  to  au- 

though  a  partner  thorize  a  dissolution:  when  a  partner  has  acted 

^is^has'^acted    improperly,  a  Court  of  Equity  may  think  fit  to  re- 

fc^S[in;d"^^  strain  him  from  doing  certain  acts  in  future;  but 

when  his  conduct  has  not  been  such  as  to  entitle 
the  other  party  to  a  dissolution,  the  Court  will 
not  appoint  a  receiver;  or  it  might,  in  such  a  way, 
make  itself  the  manager  of  every  trade  in  the  king- 
dora(o).  Nor,  when  a  previous  dissolution  of 
partnership  has  actually  taken  place,  will  a  receiv- 
er be  appointed,  on  that  ground  only ;  some  frau- 
dulent breach  of  contract,  or  duty,  must  be  shewn, 

to 

(m)   Waters  v.    Taylor,  15         {n)  Carlen  v.  Drwry,  uln  9u^ 

Yes.  25;  Carlen  v.  Drury,  1  prh. 

Yes.   &  Bea.  158;  Crawshay         (p)  Goodman  v.  WhitconUfe,  i 

V.  Maule,  1  Swanst  507.  Jac.  &  Walk.  592,  594. 


PARTNKaSHIP  TRANSACTIONS.  1«7 

to  justify  such  a  eidl  for  this  sunmary  interfer- 
ence (p).   Though  an  injunction,  to  restrain  a  sur- 
viving partner  from  disposing  of  tlie  joint  stock, 
may  be  obtained,  upon  an  affidavit  by  the  person- 
al representative  of  the  deceased  partner,  stating 
that  the  surviving  partner  is  imprisoned  for  a  se- 
parate debt,  and  is  depending  the  joint  property  in 
the  maintenance  of  himself  and  family,  and  not 
in  discharge  of  ihe  debts  due  from  the  partner- 
ship (q).    Where  it  seems  absolutely  necessary,  a    The  appoint- 
receiver  may  be  appointed  of  partnership  proper-  ^^itJ!^i|>' 
ty;  but  a  Court  of  Equity  will  always  pause  be-  gSTto^tST^ 
fore  it  takes  a  step  likely  to  be  so  ruinous  to  ^^^^n. 
the  parties  (r):  and,  as  before  intimated,  it  ¥rill  ne- 
ver do  so  unless  a  case  of  the  grossest  misconduct 
on  the  part  of  the  managing  partner  is  fully  made 
out,  for  it  must  destroy  tlie  trade  (s). 

A  covenant,  in  articles  of  partnership,  that  none 
of  the  partners  shall  carry  on,  for  their  n^spective 
private  ben^t,  that  branch  of  commerce  in  which 
Aey  are  jointly  engaged,  is  not  only  permitted,  but 
is  the  constant  course  (<)•  And  it  is  clear,  that,  one  partner 
one  partner  cannot  treat  privately,  and  behind  the  ^^^i^^ 
backs  of  his  co-partners,  for  a  lease  of  the  premises  ***l  benefit,  to 

,   .      *  ^  the  u^ury  of  bia 

where  the  jomt  trade  is  carried  on,  for  his  own  in-  coi«itDen»  at  to 
dividual  benefit:  if  he  do  so  treat,  a  lease  obtain-  oem.^''^  ^^ 
ed  in  his  own  name,  w91  be  a  trust  for  the  partner- 
ship. 

(p)  Harding  v.  Grover,  18  16  Ves.  57. 

Ves.   281;   Wilsim  v.   Green-  (*)    MUbank    v.  Revett,  « 

m)od^  1  Swanst.  481.  Meriv.  406;    OUver  v.  Haml' 

{q)Hartz  ▼.  Schrcider,  8  Ves.  ton,  ft  Anatr.  451. 

518.  (t)  Morris  ▼.   Colman,   IS 

(r)    Waters  v.    Taylor,   15  Ves.  438:  see  m/ra,  p.  159. 
Ves,  15;    Peacock  v.  Peacock, 
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ship«    He  must  not  thus  secure  to  himself  the 
goodwill  of  the  trade^  in  exclusion  of  his  part- 
Whether  the  uers  (u).    Lord  Rosslyn  held  it  to  be  clear,  that, 
^artnerahrp  busi-  upou  a  partnership  without  articles,  the  goodwill 
b^n*qu«\ioned^  ^^  *^^  busiucss  survivcs,  and  that  a  sale  of  it  can- 
not be  compelled  by  the  representative  of  a  de- 
cease;d  partner  (ir).     Lord  E^don,  however,  has 
and  a  distinction  expresscd  doubts  as  to  this  point  (x) :  and  a  very 
^i^ewfSm-  intelligible  distinction  has  been  suggested  between 
^^^^j*"^^U^^  commercial  and  professional  partnerships,  in  this 
ships.  respect.    Sir  John  Leach,  V.C,  has  intimated, 

that,  where  a  partnership  is  formed  between  pro- 
fessional persons,  as,  for  instance,  between  sur- 
geons, and  one  dies ;  it  would  be  difficult  to  main- 
tain that  the  other  is  bound  to  give  up  his  business, 
and  sell  the  connexion  for  the  joint  benefit  of  him- 
self and  the  estate  of  the  deceased  partner.    His 
Honor  added,  that,  when  such  partnerships  deter- 
mine, unless  there  be  stipulations  to  the  contrary, 
each  must  be  at  liberty  to  continue  his  own  exer- 
tions; and  where  the  determination  is  occasion- 
ed by  the  death  of  one,  the  right  of  the  survivor 
cannot  be  affected  (y). 
Parties,  bound      The  principles  of  a  Court  of  Equity  will  not 
p^ote  if  join*^  permit,  that,  parties,  bound  to  each  other  by  ex- 
not  cT"'  ""in*    P^^ess,  or  implied,  agreement,  to  promote  an  un- 
another  concern,  dertakiug  for  their  common  benefit,  should  any  of 

which*  iMtfCfMri* 

fy,  gives  them  an  them  engage  in  another  conccm,  which,  ne^^e^^ari^, 

gives 

(ii)  FeathersUmhaugh  v.  JPen-  5  Ves.  5S9. 

wick,   17  Ves.  811;  Wilson  v.  (x)  Cramskay  v.  Collins,  15 

Greenwood,  1  Wik.  Cha.  Ca.  Ves.  227. 

2S6.  (y)    Farr  v.  Pearce,  3  Mad. 

(nf)  Hammond  v.  Dotiglas,  79. 
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gives  them  an  interest  directly  adverse  to  their  interest  advene 

•    •i         111*  -t     A      •!•  *A.  11  to  their  orieinal 

onginal  undertaking :  but,  if  it  can  only  be  con-  undertaking. 
tended,  that,  their  second  engagement  exposes 
them  to  a  temptation  to  betray  the  first ;  that  is 
an  objection,  from  which  the  parties  might  have 
taken  the  precaution  to  protect  themselves  by  cove- 
nant; but  which  affords  no  sufficient  ground  foK 
an  injunction ;  except  as  against  acts  which  must, 
necessarily,  be  a  fraud  on  the  first  contract  («). 

Though  it  be  very  true,  generally,  that  a  part^    One  partner 
ner  may  receive  partnership  effects,  and  yet  insist  oiject'to^ay^g 
on  not  paying  the  amount  into  Court,  unless  all  ne^fp''"funJ^^^ 
the  other  partners  will  pay  in  what  they  have  in  *"'■  P^^?Jf*|Sk 

uni68B  cne  oCDers 

their  hands;  or,  if  he  shew  a  balance  in  his  favor;  do  the  same; 
yet,  if  he  have  received  the  money  contrary  to  his  balance  in  hisfti. 
agreement,  and  inbreachof  good  faith,  he  may  be  r.^exceJJi^*'' 
ordered  to  bring  it  into  Court;  however  large  the 
balance  dueto  him  may  haippen  to  be  (a). 

If  a  person  be  drawn  in,  by  fraudulent  represen-    Course  to  \>e 

*  -^  JT  pursued  by  a  per- 

tations,  to  enter  into  a  partnership,  and  to  advance  >on  fraudulently 
%  a  premium  for  being  admitted  thereto ;  he  may,  premium  for^ad^ 
on  discovering  the  imposition,  file  a  bill  for  the  ^"iT^Mj* 
purpose  of  having  the  partnership  declared  void, 
and  a  receiver  of  the  partnership  property  will  be 
ordered  (b) :  though  Lord  Erskine  was  of  opinion, 
that,  such  a  question  would  be  more  properly  tri- 
ed at  Law,  in  an  action  for  damages;  and,  at  all 
events,  that,  if  the  fraud  charged  by  the  biU  was 

not 

(«)  Glassington  v.  Thmtites^  Hooper^  1  Rose,  ^9.     How  far 

1  Sim.  &  Stu.  laS:  see,  ante^  the  question  would  be  affected 

p.  157.  by  the  issuing  of  a  commission 

(a)  Potter  ▼.  DanaH  1  Jac.  of  bankrupt,  see,  past^  under 
&  Walk.  255.  the  appropriate  head. 

(b)  JBx  parte  Broome^  in  re 
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not  most  fully  made  out  by  evidence,  the  bill 

should  be  dismissed  with  costs  (c). 

A  commission      Notwithstanding  a  fraudulently  concerted  com- 

£  p.^^^^' ""'  mission  of  bankrupt  will  never  be  supported;  it 

derate  get  the^''  ^*  ^^*  uccessary,  that,  the  ^ole  motive  for  issuing 

bankrupt  out  of  jt  ghould  be  the  distribution  of  the  bankrupt's  es- 

a  partnerahip,  ^   • 

which  he  might  tate  amougst  his  creditors;  there  may  be  other  le* 

otherwise  ruin         •,.        ,  j  _j.-  i. -^  i_  -^   j 

by  his  miscon-    gitimatc  grouuds  upon  wfaich  it  may  be  supported : 

for  instance,  it  may  not  only  be  prudent,  but  per- 
fectly consistent  with  good  faith,  to  get  the  bank- 
rupt out  of  a  partnership ;  which  might  otherwise 
be  ruined  by  his  misconduct:  and  if  this  appear  to 
have  been>  hand  fide,  th^  object  of  the  commission, 
it  cannot  be  vitiated  thereby ;  to  do  this,  it  is  not 
enough  that  there  has  been  a  bye  motive  for  tak- 
ing out  such  commission,  if  there  has  been  no 
fraud  (i2). 
A  contract  be-      If  two  co-partuers  enter  into  a  contract  for  the 
nei^InaSe    puTpose  of  defrauding  their  joint  creditors,  the  one 
^thdrawTuids  pennitting  the  other  to  withdraw  money  out  of 
^\^  ^?  T*^^  the.  reach  of  the  joint  creditors,  such  a  contract  is 

or  the  iomt  ere-  " 

ditors,  IS  fraudu-  fraudulent  and  invalid  {e) :  but  the  mere  fact,  that^ 
tract  that  a^r^!^  at  the  time  wheu  it  was  determined  to  dissolve  a 
i^f^J^p^*^  partnership,  both  partners  knew  the  joint  effects 
S^hilg  h2^'  were  insufficient  to  pay  the  joint  debts,  will  not, 
share,  io  what,  per  se,  be  euouffh  to  invalidate  a  dissolution  of  the 
l^^^jtnlpvtaetBUp.  ^  bidy  b<tw«.  the  p»t«» 
fraudu^t"^    themsclves;  though  it  be  one  of  the  terms  of 

such  contract,  that,  the  retiring  partner  shall  re- 
ceive a  premium  for  relinquishing  hia  share  in  the 
concern.     Iftherebeno  fraud  in  the  case,  it  is 

competent 

(c)    Clifford  V.  Brooke,  18      WHbeam,  Buck,  461. 
Ves.  132,  1S5.  (e)  Anderson  v.  Malthy,  t 

{d)  Ex  parte  Wilbeam,  in  re     Yes.  Junr.  ftSS. 
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ciHxipeteiit  to  two  partners  to  make  such  a  bargain, 
however  advantageous,  or  disadvantageous,  it 
may  be  to  either  party.  Nor  does  it  necessarily 
follow,  that,  because  a  business  is,  at  a  partieular 
time,  a  losing  concern^  it  may  not  become  very 
profitable  usider  different  management  (/). 

When  surviving  partners  claim  io  be  creditors  Though  no  i«^; 
of  a  deceased  partner,  m  respect  of  a  balance  due  spect  of  a  balance 
on  his  separate  account,  arising  out  of  distinct  c^edT^rtneTto 
teansactions  with  the  partnership;  tiiough  it  has  ^^^'^hj, 
been  held,,  at  common  Law,  that  no  legal  debt  exr  separate  accouot, 
ists  under  sudi  drcumstances  (g);  yet,  nothing  ia  yeu  in  Equity, 

-  -  *        .    ,         o  .     .»  1..  .      the  surviving 

more  clear,  tiian  we  nght  of  equttable  creditors  to  partners  are  ere- 
be  satisfied^  where  an  account  has  been  decreed;  ^'^^' 
and  no  distribution  of  assets  can  take  place  until 
the  accouBfts  of  aU  the  creditors,  of  every  descrip- 
tion, have  been  gone  into.  The  fact  that  the 
debtor  was  a  partner  in  the  firm  of  the  creditors, 
however  it  may  alter  the  nature  of  their  debt,  is 
of  no  weight  at  all  with  referenee  to  their,  right  to 
have  the  aeconnts  taken  (A).  And  whtte  a  part^ 
nership  bufflnessiJbas  been  carried  on  by  thfiee,  and 
distinct  tmdes  by  two  and  by  one  of  them ;  proof 
of  a  debt  dearlydue  from  onefirm  to  the  other  has 
been  permitted,  as  between  .the  partners  so  engage 
ed  in  different  concerns  (a). 

The  manager  of  a  partnership  concern,  having    The  manager 
a  Misty,  andakw  recming  a  share  of  the  profits,  'i^^S^, 

calculated 

(/)  Ex  parte  Peake,  1  Mad.  Meriv.  d02. 

36^.  (0  E»  poTU  St.  Barke,  1 1 

(g).  B^tam^put  V.   fVrap,  ft  Yes.  414;  Ex  parte  Banbamu^ 

Marab.  S24.  8  Yea.  64§. 

(A)  PayrUer  y.  HcueUnh  d 
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salary,  receives  Calculated  according  to  a  certain  proportion  of  the 
profits^  is,  as  to  Capital  and  stock  employed  in  the  business,  but 
the^firin,Ti«-  ^^^  advanced  by  him:  (such  proportion  being  as- 
•^""'^'®  ^^'    sumed  only  for  the  purpose  of  making  an  addition 

to  his  salary^  and  rendering  the  amount  of  that  ad- 
dition contingent  upon  the  skill  and  success  of  his 
management^)  is,  unquestionably,  a  responsible 
partner  as  to  all  creditors  of  the  firm,  of  which  he 
is  ostensibly  a  partner ;  but,  as  between  himself  and 
the  co-partners,  he  is  not  subject,  in  account,  to 
losses  sustained  by  the  partnership ;  further  than 
as  such  losses  reduce,  or  annihilate,  his  claim  to 
The  liability  of  a  share  of  profits,  beyond  his  salary  (k).    The  dif- 

a  dormaiit  part*    ^ 

ner  arises  in  re-  fcreuce  between  a  dormant  and  a  nominal  partner 
oMD^any^rofite;  ^^  ^^^^ '  ^^^  former  is  liable  in  respect  of  the  pro- 
ii"^Siibi?fn'  **^»  *^®  ****^^  *®  responsible  in  consequence  of  al- 
consequence  of    lowiuff  his  name  to  appear  as  one  of  the  firm: 

allowing  the  use 

of  his  name.       when  he  holds  himself  out  as  one  of  the  persons 

by  and  to  whom  every  thing  is  bought  and  sold, 
it  is  immaterial  whether  he  is  interested  in  the 
capital  employed  in  the  trade;  or  whether  he  re- 
ceives a  certain  fixed  salary,  or  one  charged  upon, 
and  in  proportion  to  the  profits,  without  any  pro- 
perty in  the  stock  or  capital  (/) ;  in  either  case,  he 
is,  as  to  third  persons,  responsible  as  a  partner. 
For,  it  is  dear,  that,  a  man  may  not  be  a  partner 
as  between  himself  and  another,  though  he  must 
be  so  considered,  with  reference  to  third  per- 
sons. 

{k)'Geddes  v.    WuUace,  %  Junr.  132;    SmUh  v.  Watson^ 

Bligh,  296.  2  Bam.  &  Cress.   411:   See 

(0  Ex  parte  WaUon,  1 9  Ves.  the  head  of «« Bankraptcy ." 
461 ;  Ex  parte  Jackean^  1  Ves. 
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sons  (m).     With  respect  to  a  donnant  partner^  ^  Tbongfa  a  ere. 
who  has  not  appeared  as  an  ostensible  contracting  agaiurt  a^d^- 
party^thougha  creditor  may^if  he  choose^  go  against  ""**  p^rto^"*, 
him,  yet  he  is  not  (at  least  in  Equity)  bound  to  do  yet,  he  is  not,  in 
so  (»).    For,  though  the  Court  of  Common  Pleas  bmm/to doio.' 
lately  held  a  plea,  by  a  visible  partner,  that,  there 
was  a  dormant  partner,  to  be  good ;  the  Lord  Chan- 
cellor has  declared,  that,  he  would  never  alter  the 
course  of  proceeding  long  established,  in  bank- 
ruptcy, on  this  head  (o). 

The  death  of  a  partner,  of  itself,  works  a  disso-  The  death  of  a 
lution  of  the  partnership  Q9);  there  is  the  high  S!!^rtnenhipr 
authority  of  Lord  Eldon's  opinion,  for  believing,  ^^^^^^f^' 
that,  want  of  notice  of  a  dissolution  so  effected  ^«^*»  affecting  it 

at  his  deaths  al" 

does  not  render  the  deceased  partner's  estate  lia-  though  the  credi- 
ble  to  the  subsequent  debts  of  the  continuing  part-  i^fcIJ^^wtS^'thS 
ners  (q).    But,  a  customer,  by  continumg  to  deal  »"/^*^°&P«rt- 
with  the  surviving  parties,  is  not  necessarily  to  be 
understood  as  accepting  them  for  his  sole  debtors, 
in  respect  of  demands  which  arose  previous  to  the 
decease  of  the  other  partner.    Making  the  surviv- 
ing partners  debtors  for  new  sums,  is  no  acquittal 
of  an  old  debtor  (r):  the  deceased  partner's  estate 
remains  liable  to  the  debts  which  affected  him  at 
the  time  of  his  death  (i).    This  liability,  ho'^ever,     such  sabM- 

is 


quent  dealings, 


(m)  Ex  parte  Hamper^   17  son^MsupriU 

Ves.  411.  (p)  Crawshay^y.  Mauley  1 

(»)  5.  C.  p.  412;   Ex  parte  Swanst.    509;     Crawford    v. 

HodgJdnsan,  19  Yes.  294;  Ex  HamiUan,  S  Mad.  264. 

parte  Matthews;  3  Yea.  &  Bea.  (q)    FtUtiamy   v.  Noble f*  S 

L26:  and  see  Robinson  ▼.  Wil-  Heriy.  614. 

AtfMotiy  a  Price,  545.  (r)  Palmer's  case,  in  Deva^nes 

(o)  Ex  parte  Norfolk^  19  v.  Noble,  1  Meriv.  624. 

Yes.  458;  Ex  parte  Hodgkm-  (1)     ViMiam^    v.   Noble^    9 

VOL.  n.  N 


164  TQEATIS]^  ON  JPRAUDa 

iiawever.n&y  be  is.  8ubj.ect  tiQ  Biwy  cpiwderiktions,  which  Qu^y  arise 
oiieratethcestati&  out  of  circuiwtaoces  pf  Subsequent  dealings  with 
ofthe^deceased    ^j^^  gurviving  partners;  the  effect  of  which  may 

he,  that>  the  creditors  hiave  uo  remedy  against  the 
as^ts  of  the  decea,8ed  partner.    But^  to  oust  their 
prima  Jade  demand,  it  must  he  shewn,  that,  th^r 
subsequent  dealings  haye  been  of  such  a  nature  as 
to  shift  the  equitable  obligation  to  pay,  from  the 
estate  of  the  deceased  partner  (^)*    In  a  Ceurt  of 
Equity,  therefore,  the  case  of  every  creditor  seek- 
ing resort  against  slich  assets,  must  be  examin- 
And  the  equi-  od.    And,  the  Creditors  of  the  surviving  partners, 
%^itono(^      if  they  have,  themselves,  no  demand  against  the 
ptrtnere!Vo?om-  separate  ei^tate  of  the  deceased  partner,  cannot 
pel  other  credi-  compel  the  Toint  Creditors  of  the  survivors  (beinff 

tore  to  go  against  .  v  o 

the  estate  of  the  also  legal  Creditors  of  the  firm,  as  originally  consti- 
dep^ds  on  the^'  tutcd)  to  go  agaiust  the  separate  estate  of  the  de- 
Se  p^nere''''''"  ceased;  unless  the  survivors,  if  they  were  solvent, 
themselves         could  tum  thosc  Creditors,  suing  theu^  against  the 

estate  of  the  deceased.    The  equity  of  the  credi- 
tors, in  such  cases,  is  worked  out  through  the  equi- 
ties which  the  partners  have  as  betweea  them- 
selves (u\ 
Eqaity  con-        It  is,  however,  to  be  observed,  that,  although 

sidere  contracts      .  ^  ii-iii*^*  n  a 

by  partnere,  the  Gommou  Law  holds  obligations  of  partners 
foraf  ye^M*'^  which  are  joint  in  point  of  form,  to  be,  also,  strict- 
fCTent^TOtki*^*^'  ^y  J^^^*  ^^  operation  and  construction^  and,  conse- 
from others;       quoutly,  to  attach  cxclusively  upon  the  survivors; 

yet,  by  the  general  mercantUe  law,  a  partnership 

contract 

Meriv.  619;    Sleech*$  case,  in  (0    Ex  parte  KendM,  17 

Dpnat/net  v.  NMe,   1  Meriv.  Ves.  519,  SM. 

566:   see  tlie  head  of  <*  Bank-  (ti)  S.  C.  pp.  521, 5iiS\  Ex 

niptfiy/'  parU  YdUopf  15  Yes.  69. 
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conlf  ra^  is  several^  as  well  as  joint :  and  tbis^  pro-  and  that  the  ere- 
bably,  may  be  the  reason  why  Courts  of  Equity  aj^nrtthe^Leti 
consider  joint  contracts  (>t  this  sort,  (that  is,  joint  partuerw^weii 
m  form.)  when  entered  into  by  partners,  as  stand-  ■•  ap'^st  the 
ing  on  a  different  footing  from  others ;  and  that 
tbe  ereditor'^s  claiiAs  may  be  sustained  against  the 
assets  of  a  dectibsed  ptttBer,  as  well  as  agiunst 
those  who  survive  (w). 

When  partners  are  to  contribute  skiH,  as  well  when  partners 
as  capital,  If  one  partner  become  incapable  of  con^  skuu^tuT Vei^iu 
tributing  that  skiD,  a  tJourt  of  Equity  may  be  in-  J^PJIy^J o*^^^^ 
dnced  to  interfere,  for  the  sake  of  all  parties.    The  pawner  may  caii 

.    *  for  the  intcrfer- 

Court  Would  see,  that,  the  property  of  the  party  ence  of  Equity, 
who  was  unable  to  take  care  of  himself,  should  be  i^rtiw."*  ^  **  * 
taken  care  of  for  him  (x).  But,  whether  the  inca- 
pacity of  one  partner  would,  of  itself,  justify  the 
Other  in  dieclaring  ar  d]ssoluti<m  of  the  partnership, 
when,  by  contract,  it  was  to  have  a  certain  contin- 
uance; or  whether  that  object  could  only  be  ob- 
tained by  means  of  a  dfectee  in  Equity ;  seenis  not 
to  be  perfiectiy  decided:  Lord  Eldon,  however, 
hiEis  observed;  &at,  if  a  case  were  to  arise,  in  which 
it  was  as  clearly  estaUished  as  human  testimony 
can  estiMish  such*  a^fatet,  thbt,  the  party  was  an 
incurable  Iiteatic,  aUd  theitefbre,  that,  he  could 
not  perform  the  contract,  according  to  which  he 
was  alwa]«  to  be  engaged  in  the  partnershi'p  bu- 
siness; iC  would  be  difficult,  ib  a' Court  of  Equity, 
to  hold  one  man  to  his  contract,  when  it  was  per- 
fectly 

(w)  Devaynei  v.  Noble,  1      WilliafhSf  %  Vetn.  299. 
MtfHv:  564;  Buhop^.  Church,         (x)  Sayery.  Bennett,  1  Goic, 
2    Vet.   Senr.   371;    Lane  ▼.      109. 
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fectly  clear  that  the  other  party  could  not  fulfil 

the  engagement  on  his  side  (y). 
Uiiieas  restrain-      In  the  abseucc  of  exprcss  contract,  a  partner- 
^ntract*^'a^     ship  may  be  determined  whenever  either  party 
partner  «"ay^  thiuks  proper :  but  not  in  this  sense— that  there 

solve  the  conoex-  *      * 

ion  whenever  he  jg  an  eud  of  the  wholc  concem.     All  the  subsist- 

thiuks  proper; 

but  the  sMbBisi'  ing  engagements  must  be  wound  up ;  for  that  pur- 
m^"be*wo!und*  posc  they  remain  with  a  joint  interest:  but  they 
"P'  cannot  enter  into  new  engagements  (as).     It  would 

be  idle^  however,  to  contend,  that,  a  partnership 
could  not  be  dissolved  until  all  their  contracts  were 
completely  ended  and  wound  up:    it  would,  on 
that  principle,  be  hardly  possible  to  dissolve  any 
partnership;  as  there  must  always  be  contracts 
depending.    The  partners  cannot,  it  is  true,  by  a 
dissolution,  relieve  themselves  from  the  perform- 
ance of  any  engagements  which  they  may  have 
contracted  with  third  persons;   but,  as  among 
themselves,  the  existence  of  such  engagements  can- 
not prevent  a  dissolution  (a). 
No  specific  ex-      It  foUows,  as  a  natural  consequence  of  the  rule 
agreement  for  a  abovc  mentioned, — that,  an  indefinite  partnership 
unddSn^d'^ura-  ^^^^7  ^^  dissolvcd  whenever  either  party  pleases, — 
tion.  t}iB,t,  no  specific  execution  can  be  had  of  an  agree- 

ment for  a  partnership,  which  might  be  dissdved 
immediately  afterwards  (b). 
if,  on  the  death      If,  ou  the  death  or  secession  of  one  partner,  the 

of  one  partner,  .    .  ,  ..  x       ^     j  -^v     i  • 

the  remaining     rcmammg  partners  contmue  to  trade  with  his 

stock,; 

(y)  Waters  v.  Taylor,  2  Ves.  1  Swanat.  480. 

&   Bea.    SOS;     Huddlesione's  {a) Feather stonhaughY.Fen" 

caae,  cited  2  Ves.  Senr.  $5.  tvick,  17  Ves.  d08. 

(«)  Peacock  V.  Peacock,  16  (6)  Hercy  v.  Birch,  9  Ves. 

Ves.  67 ;  ffiUon  v.  Greenwood,  860. 
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stock,  thereby  exposing  it  to  hazard ;  as  the  risk  partnen  trade 
would  be  his,  or  that  of  his  representatives,  the  con-  they  must  ac- ' 
tinning  partners  must  at  least  be  answerable  for  ^"*  ^^'^  **»«  P">" 
whatever  profits  may  have  been  produced  by  that 
stock  (c) :  for  no  one  who  has  possession  of  what 
once  was  partnership  property,  ought  to  make  any 
use  of  it  inconsistent  with  the  sole  purpose  of 
winding  up  the  partnership  affairs  {d). 

A  defendant,  generally  speaking,  can  only  ob-  in  general,  a 
tain  an  inspection  of  documents  necessary  for  his  eSwry  \o  pro-"^ 
defence,  by  means  of  a  cross  bill  (e) ;  but,  when,  pure  a  defendant 

'     •'  \    /  J  7  y  inspection  of  do- 

in  a  suit  between  the  executor  of  a  deceased  part-  cuments: 

*  but,  ill  a  suit  be- 

ner  and  the  survivor,  for  an  account,  the  defend-  tween  partnera, 
.  ant  states,  by  his  answer,  that  the  bill  calls  for  a  tWs*may^^?iKMne 
discovery  which  he  cannot  make  completely  with-  ^JJJ|^*^  *****  ^° 
out  seeing  the  partnership  books  and  accounts ; 
and  that  he  verily  believes  those  books  and  ac- 
counts, (to  the  joint  possession  of  which  both  part- 
ners were  entitled,)  are  in  the  hands  of  the  plain- 
tiff; the  Court  will,  on  motion,  stay  proceedings 
against  him  for  not  putting  in  a  full  answer,  until 
he  has  been  assisted  with  that  inspection  (/  ).    In 
such  a  case,  a  relaxation  of  the  general  rule  is  no 
more  than  obvious  justice  requires  (gp). 
One  partner  cannot  sue  separately  for  a  debt     One  partner 

j..%  _M  i.'t.j.  1.  J.  jf  A.Y.     cannot  sue  alone 

due  to  the  partnership ;  but  payment  to  one  of  the  for  a  debt  due  to 
partners  is  a  good  discharge:  with  this  qualifica-  bl,®  ^ JSi«It''tr 

tion, 

(c)  Featherstonhaugh  v.  Fen-  Wilby  v.  Pistar,  7  Ves.  412. 
wickj  17  Ves.  SIO;  Crawshay         (/)  Pickering  v.  Rigby,  18 

V.  Collins,  15  Ves.  229.  Ves.  485. 

{d)  Crawshay  v.   Maule,  1  (g)  The  Princess  of  Wales 

Swanst.    507 ;    Heathcote    v.  ▼.  Earl  of  Liverpool^  I  Swanst. 

Hulme,  1  Jac.  &  Walk.  128.  125. 

{e)  Anonym.  2  Dick.  778; 
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one  19  a  good  du-  tloD,  however^  that,  although  the  legal  right  be  in 
c^e,  in  most  ^^  partnership,  yet,  when  one  partner  hw,  in 

Equity,  the  exclusive  right  to  the  whole,  and  the 
debtor  has  sufficient  notice  of  that  exclusive  rights 
then,  payment  to  the  rest  of  the  partners  is  impro- 
per ;  and  the  equitable  owner  cannot  be  affected 
by  such  payment  (h).     But,  this  equity  must  be 
very  clearly  established,  and  all  the  parties  interim 
ested  in  disputing  It  should  be  before  the  Court; 
for  the  interest  of  some  of  the  partners  may  be 
transferred  to  the  others,  or  to  a  single  partner, 
upon  very  various  terms,  and  under  very  different 
stipulations:  what  those  stipulations  really  are, 
must  be  shewn,  before  the  Court  will  be  active  in 
establishing  the  exclusive  claims  of  any  one  part- 
ner:  such  an  interposition  would  be  a  very  differ- 
ent thing  from  refusing  to  interfere  against  him, 
in  favor  of  the  partnership  creditors,  upon  peti-^- 
Where  a  pnrt-  ti5n,  giviug  them  leave  to  file  a  bill  (i).    A  part* 
defeiisWefagainBt  Q^i"  Standing  ou  the  defensive,  and  merely  resisting 
doSirh^te  "  *  ^1*™  which,  stating  it  at  the  highest,  the  Court 
^"d  ^'^■^'f*^^   thought  very  doubtful ;  ha3  been  held  entitled  to 
maiiy  ou  bill,      havc  the  questiou  discussed  formally  on  a  bill,  not 

decided  summarily  on  petition  (k). 
The  projQts  of       It  seems  now  settled,  (though  Lord  Rosslyn  held 
8hip^r^8actoul  a  Contrary  doctrine  (/),)  that,  the  profits  of  illegal 
tw^n^thepriiici-  partnership  transactions  cannot,  as  between  the 

principals, 

{h)Dt^y.  East  India  Com-  129;  Ex  parte   WUlianu,  11 

pany,  15  Ves.  218;  Pothier,  pL  Ves.  3, 

152,  153.  {I)  WatU  v.  Brooks,  S  Ves. 

(t)  Dtffv,  East  India  Com-  613:  and  see  Ex  parte  Buimer, 

pany,  15  Ves.  213,  215,  217.  13  Ves.  316. 

(k)  Ex  parte  Rufin,  6  Ves, 
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principals,  lie  ttiad^thifeiftabje6t  of  AceoUbt  ill  Gqtai-  pah,  he  made  the 
ty  (»);  a&d>  it  is  clear,  a  demand  merely  In  re-  Zv^ln  Equity. 
spect  of  such  pirofitB  will  not  Btipport  to  ac^ 
tion  (n).  This  distinction,  howereir,  has  been  tak^ 
en; — as  between  the  partners,  no  account  having 
reference  to  dealings  prohibited  by  Law  can  be  en- 
forced; for  this  would  be  giving  relief  to  a,  parti- 
ceps  criminis;  but,  after  the  decease  of  one  of  the 
partners,  his  executor  cannot,  as  against  creditors 
and  legatees,  refuse  an  account  of  profits  made  by 
his  testator  in  the  course  of  such  illegal  transac- 
tions (o). 

If  a  sole  trader,  being  at  the  time  indebted  on    Separate  debt 

,-,,,.  .,         ,  T.J         •  cannot  be  proved 

bond,  take  m  a  nominal  partner,  but  under  circum-  under  a  jomt 
stances  which  exclude  the  imputation  of  fraud;  Ji^Tff  prt^^^^^^^ 
should  the  partnership  fail,  the  previous  separate  »hip  has  ^fooe  acts 
debt  cannot  be  proved  under  the  joint  commission;  debt, 
unless  the  partnership  has  done  some  act  adopting 
the  debt;  slight  evidence,  however,  of  such^sent 
will  be  sufficient  (/))• 

As  in  cases  of  execution,  by  a  subject,  against    Limits  of  an 
one  member  of  a  mercantile  firm,  his  whole  inter-  S^the  Crown  * 
est  may  be  taken  and  sold,  thereby  rendering  the  ^fj;""^^»^  p^^" 
purchaser  a  partner,  in  common  with  the  other 
partners ;  but  the  sheriff  can  only  sell  the  interest 
of  the  party,  not  the  effects  themselves :  so,  the 
same  rule  holds  when  the  sale  is  made  under  an  ex- 
tent 

(m)  Knonles  v.  Houghton,  1 1  Mau.  &  Sel.  756, 

Vea.  169.  (o)  Joy  v.  Campbell,  I  Sch. 

(n)    Cannan    v.    Bryce,    3  &  Lef.  339;    Ottley  v.  Browne,                ^ 

Bam.  &  Aid.   183;    Auhert  v.  1  Ball  &Beat.  366. 

Maze,  %  Bos.  &   Pull.    374 ;  ( p)  Ex  parte    Jackson,   1 

Mitchell  V.   Cockbume,  t  H.  Ves.  Junr.    132;     Ex   parte 

Bk.  381;     Ex  parte  Bell,  I  ^tJ^iam;,  Buck,  10. 
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tent  for  a  debt  due  to  the  Crown;  the  prerogative 
preference  is  undoubted^  but  it  has  been  decided, 
that»  such  preference  can  operate  only  upon  what 
the  partner  himself  was  entitled  to  (jj). 

(q)  The  King  y.  Sander$(m,  Wightw.  55. 
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CHAPTER  XXL 


Frauds  committed  by,  or  agaimt,  Sureties. 

XHE  liabilities  of  sureties  are  governed  by  prin-    The  pnndpief 
cipks  which  have  been  long  settled  in  Equity^  and  Ihe^iiibil^^ 
are  now  adopted  in  Courts  of  Law.    However,  as  SSfiS^'St"^ 
the  same  reUef  is  to  be  obtained  in  both,  a  Court 
of  Equity  will  not  send  its  suitors  to  a  Court  of 
Law,  for  that  discharge  to  which  they  are  entitled 
equally  in  both  places. 

A  guaranty,  given  in  general  terms,  must  be   .if a  creditor 
construed,  according  to  its  legal  effect,  in  &vor  of  preai  agneuMt, 
the  surety.    The  rule  is,  that,  when  a  creditor,  debto,  fTd^** 
without  the  consent  of  the  surety,  gives  time,  (by  ^^f'^^  ^^  •"'*" 
express  agreement,  not  by  mere  quiescence,)  to 
the  principal  debtor;  by  so  doing  he  discharges 
the  surety  (a):  provided,  that,  such  induhrence  in-  whenever  the  in- 

diligence  pre- 

terferes  with  the  surety's  right  to  have  immediate  vents  the  mrety** 
recourse  against  the  principal  debtor  (b).  tohls  princl^- 

So,  if  the  creditor  accept  a  composition  in  dis^  «id  acomposi- 
charge  of  the  principal  debtor,  the  surety  is,  there-  of  the  pnnd^^ 
by,  also  discharged  (c).    It  is,  indeed,  possible  to  ^^J'J^^' 

frame 

(a)  Samuel  v.   Howarth^  $  ▼•  Yaungf  S  Bam.  &  Cressw. 

Meriv.  278;  Eyre  "v,  Bartrapt  211. 
S  Mad.  225.  (c)  Ex  parte    W%U<m,    11 

(ft)  Prendergast  v.  Devey^  6  Ves.  411;  Ex  parte  Smithy  3 

Mad.  126:  and  see  Twopenny  Br.  1. 
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unkM  H  eiBrev-  frame  a  stipulation,  that,  the  acceptance  of  a  com- 
^edy^inst  ti^  position  shall  not  liquidate  the  bond,  or  other  se- 
thrownoobrta-  curity,  for  the  debt;  and  if  the  contract  for  com- 
dcs  in  the  way  position  be  SO  framed  as  not  to  prevent  the  surety 
agaiust  his  prin-  from  enforcing  immediate  payment  over,  such  a 

composition,    expressly    reserving   the    remedy 
against  the  surety,  will  not,  to  be  sure,  have  the 
effect  of  discharging  him ;  but,  the  contract  will,  in 
almost  all  cases,  be  nugatory  and  absurd  (i/). 
Whether  aoch     It  will  be  in  vaiu  to  allege  in  any  case,  that>  the 

arraDKCineBts  ^^  •  •         •  *     i» 

ha?e  beoi  bene-  Acoeptanoe  01  a  Composition,  in  part  payment  of 
S%?*!l'iS  ^^^  ^^^  ^^^^  ^^  principal;  or  the  grant  of  fiir- 
tonal.  ^jiQf  ^jine  to  him;  has,  in  Aict,  not  only  not  pift^ 

judiced,  but,' been  iSor  the  benefit  of  the  surety;  he 

is  himself  the  sole  proper  judge  of  that  question, 

which  the  creditor  has  no  right  to  decide   for 

QiMrr»i  ai  to    him  {e).    And  though  it  has  been  said,  (as  we  have 

</iUnS^thit,  intimated  above,)  that^  mere  inactivity  in  not  call^ 

^"^Sl^n  ing  in  a  debt  is  not  such  a  grant  bf  time  to  tlui 

adebt^iBnotwcb  principal  debtor  as  will  discharge  the  surety,  there 

a  grant  of  time  as  ^  *  ^^  ^' 

will  discharge     ig  authority  for  doubtinff  whether  smne  qudifica- 

the  surety;  ^  o  ^ 

tion  of  this  dictum  be  not  necessary  ^  Not  to  call  in 
a  debt  on  the  very  day  it  becomes  payable^  mora 
particularly  when  no  suspicion  of  the  principal  debt« 
or's  solvency  exists,  may  afford  no  equitable  gitnmd 
for  contending  that  the  responsibility  of  the  surety 
itsiMwkiseeni,  ought  to  be  at  an  end.  But,  the  same  principle 
all  secunUes  are  secins  applicable  to  Other  securities,  which  had 

been 

(d)  BimUUe  v.  SuMt,  18  {e)  Ex  parte  G'^ard,  6  Yes. 

Yes.  22;  Bank  of  Ireland  v.  807;   Bonmaker  v*  Moare^  7 

Beresfardt  6  Dow,  288;  Eng-  Price,  281;  Rees  t.  Berrktg^ 

luh  V.  Darky,  2  Boe.  &  Pull,  (on,  2  Yes.  Jtmr.  548. 
62. 
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been  laid  down  as  to  bilb  of  e<cliange;  the  hoMr  boaad to uw  dm 
ers  of  which  are  bound  to  use  due  diligence  in  de-  ^J^^  ^j, 
manding  payment  from  the  drawee;  if  they  neg-  J|l?^y2^^ 
lect  to  do  so,  they  most  bear  the  loss,  should  the 
drawees  become  insolvent:  the  holders^by  their  or  they  iom  their 
lachee,  will  have  forfeited  their  right  to  come  upon  I^nrt  &  wre- 
the  indorsevs :  by  giving  credit  to  the  parties  first  ^^' 
liable  to  pay  the  biUs^  they  will  be  held  to  have 
taken  the  whole  risk  upon  themselves  (y).    It 
should  appear^  therefore,  (without  insisting  upon 
an  analogy  as  a  conclusive  argument,)  that,  when 
creditors  have  been  guilty  of  erassa  negUgentia  in 
omitting  to  enforce  payment  from  the  principal 
debtor,  it  may  fairly  be  questioned,  whether,  in 
Equity,  they  have  not  exonerated  the  sureties. 
The  case  Woald  be  still  strtmger  if  the  sureties  had  especially  if  the 
called  upop  the  creditor  to  sue,  and  he  had  for*  \a  upon  the  m- 
borne  to  do  so  {g).    This  reasoning  may  certainly  ,?  to7,^7hJt, 
be  opposed,  though,  perhaps,  not  rebutted,  by  urg*  t^^asuret"^"' 
inff,  that,  in  maiiy  cases,  a  surety  can,  by  the  dib'*  ^^ompei  the  ere* 

•  .,  .     1,      .^  ,  ':,  ,.    ditortoact;aiid, 

tory  course  of  a  suit  m  Equity,  compel  the  credi-  in  caae  of  the 
tor  to  act  (A);  as,  also,  that,  in  case  of  the  bank-  theprindpa^ 
ruptcy  of  the  principal  debtor;  the  surety,  paying  fy  S^'S^'IJ^ 
or  compounding  the  debt,  may,  under  the  statute  tain  extent,  su- 

*  ^  ''  tutable  reheC  not 

of  the  49  Geo.  3,  c.  121,  s.  8,  come  in  under  the  dependent  on  the 

•     .  •      -  ,  .  •      •      1       V    -i_       xi.  activity  of  the 

commission  against  his  principal,  whether  the  ere-  creditor: 
ditor  has  proved,  or  neglected  to  do  so  (i)-    Nor  can 

it 

(/)  HeyUn  v.  Adanuon,  2  S8;     fVrigkt  v.   NvU,    1   H. 

Burr.674 :  Muilman  v.  D'Egvi-  Black.  15 1 ,  152. 

no,  ft  H.  Bhu  570.  {h)  Nishet  v.  Smith,   %  Br. 

{g)  Ex  f  arte  Mure,  %  Cox,  581;    Ware  v.   Hamood,   14 

74;    WUliams  v.  Price,  1  Sim.  Ve8.  34. 

ac  Stu.  587 ;   Trent  Navigation  (t)  ExparU  Gee  ^  Milnes,  1 

Company  v.  Harley,  10  East,  Glyn&JaflMioii,  881.  The  sec- 
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bat,  these  are  im-  it  fairly  be  Said,  that,  the  surety  has  in  all  cases  a 
pe  ect  rem  les.  ^^^^^  remedy  in  his  own  hands,  and  may  compel 

the  principal  to  relieve  him  from  his  liability,  by 
paying  off  the  debt.  It  is  true,  that,  a  bill  in  Equi- 
ty for  that  purpose  may  be  sustained  (k) ;  but,  be- 
fore it  comes  to  a  hearing,  the  insolvency  of  the 
principial  may,  not  merely  render  the  suit  nugato- 
ry, but,  saddle  him  with  heavy  additional  expense ; 
all  which  might,  in  many  instimces,  be  spared  by 
ordinary  activity  on  the  part  of  the  creditor. 
Where  the  non-<;laim  upon  the  principal  debtor 
can  be  accounted  for  by  peculiar  circumstances  of 
difficulty  in  making  the  demand,  and  it  was  no  part 
of  the  creditor's  engagement  that  he  should  act 
against  the  principal  in  the  first  instance ;  there,  in- 
deed, wilful  default  cannot  possibly  be  imputed,  so 
as  to  enable  a  Court  of  Equity  to  charge  the  cre- 
ditor, as  a  trustee  guilty  of  a  breach  of  trust  in  not 
and,  it  is  not  set-  claiming  (/). .  It  cauuot,  however,  be  considered  as 
te^  tf  aTy^Ta  ere-  couclusively  Settled,  to  what  extent,  if  any,  a  credi- 
&vorof^ur"tiM  torisbouud  to  be  active  against  his  principal  debt- 
to  be  active        or :  or  whether  any  injury  which  his  laches  may  oc- 

agaiost  his  prin-         ,  .  .„  *  _.     _  , 

cipai  debtor ;       casiou  to  surctics  wlU  Operate  as  a  discharge  to  those 

sureties.    But,  admitting  that  a  creditor  may  re- 

main 


Non-claim, 
however,  upoo 
the  principal 
debtor,  may  be 
airly  accounted 
or: 


tion  of  the  statute  49  Geo.  S,  c. 
121,  above  referred  to,  has  been 
repealed,  but  only  for  the  pur- 
pose of  being  incorporated  into 
the  consolidated  bankrupt  act,  (5 
Geo.  4,  c.  98),  of  which  it  forms 
the  50th  section.  The  differ- 
ence  likely  to  arise,  however, 
between  coming  in  for  a  dividend 
•of  a  bankrupt's  estate,  or  hav- 


ing a  security  promptly  made 
available  against  him  whilst  spl« 
vent; — ^need  not  be  insisted 
upon. 

(k)  Antrohus  v.  Davidson^  S 
Meriv.  579;  Lee  v.  Rookf 
Mosely,  SI 8. 

(/)  Wright  y.  Simpson,  6 
Ves.  734,  737. 
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main  passive,  in  all  cases,  as  long  as  he  pleases, 
and  whatever  may  be  the  consequence  to  others  {m) ; 
still,  it  is  clear,  that,  when  the  creditor  sues  the  bat,  when  he  has 
principal  debtor  by  direction  of  the  surety,  but,  the  principal 
without  his  assent,  stays  execution  {n) :  or  when,  witboat  the  aa- 
after  takii^  out  execution,  he  withdraws  it  (o) ;  in  ^"Jta^^^^exwu!^ 
either  case,  the  surety  is  discharged.    And  it  would  ^?n ;  ^he  surety  is 
be  impossible  to  contend,  that,  where  the  princi-  as  he »,  when 
pal  has  left  a  sufficient  fund  in  the  hands  of  the  left  a"suffi^teDt^* 
obligee,  and  he  thinks  fit,  mstead  of  retaining  it  in  iSi  oSrgSe?^ 
satisfaction  of  the  debt,  to  pay  it  back  to  the  prin-  x^!^^^^^ 
cipal,  the  surety  can  ever  afterwards  be  called 
upon  {p). 

We  have  seen  above,  that,  a  surety  may  come  It  is  only  after 
into  Equity  to  compel  his  principal  to  discharge  pietd J  S>^Ttat- 
the  debt,  for  which  such  surety  is  liable.    To  '±}^^^'  *.»?«^y 

'  ^  can  come  into 

fifive  him  this  right,  however,  the  debt  must  be  Equity  to  compel 

,       1  •  J       1  »  A      hispnncipalto 

completely  constituted:  the  surety  cannot  call  for  relieve  him  from 

,.    .      ,    J        J  -.  .    ,  ^  liability !  he  can- 

anticipated  and  precautionary  payment,  by  way  of  not  caJi  for  and- 
preventing  the  risk  of  his  being  hereafter  damni-  S^'rJ Vy^' 
fied.     When  the  debt  is  due,  the  surety  may  com-  ■"'^"*- 
pel  the  principal  to  relieve  him  from  liabOity  by 
paying  off  the  demand ;  but,  before  he  can  raise 
liiis  equity,  he  must  be  able  to  tell  what  the  debt 
IS ;  he  cannot  say  to  his  principal,  ''  Bring  money 
into  Court  by  way  of  deposit,  because  it  may 
eventually  turn  out,  that,  a  debt  may  be  found  to 
be  due  by  you,  for  which  I  may  become  answera- 
ble- 

(w)  Perfeti  f.  Mutgnwe^  6         (o)  May  hew  v.  Crickett,  2 

Price,  118.  Swanat.  191. 

(»)   Rees  V.  Berrington^  %         {p)  Law  y.  East  India  Com- 

Ve«.    Junr.    544;   EngUsh  v*  pa»y,  4  Yes.  829. 
Darley,  1  Bos.  &  Pull.  62. 
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ble  (qy  Tins  wcMild  be  to  back  out  of  the  en- 
gagements,  into  which  he  had  vohmtarily  entered  : 
it  would,  in  fact,  be  conrerting  the  specious  offer 
of  friendly  serrice,  made  in  the  first  instance,  into 
a  means  of  oppression^ 
The  discharge  The  discharge  of  one  surety  has  not  the  effieet 
not  discharge  his  of  discharging  fais  coHSurctics  (r}:  but  cosureties 

theThayeariJht  ^^^®  *  ^«^^'  "^^^^^  ^^^^  ^^  Equity  wiU  enforce, 
from  e2"other  *<>  Contribution  from  each  other;  such  right  being, 

^  course,  linntied  by  the  extent  of  their  respective 
contracts,  wh^e  they  have  engaged  themselves 
for  different  sums  (s) :  the  circumstance  is  immate- 
rial whether  the  sureties  became  such  by  one  or 
by  separate  instruments  (t). 
A  nrefcy,  bound      Though  a  pcrson  bccome  surety,  by  bond,  for 
neraiiy,  but  ^e  advauGCS  gemroUy,  yet,  if  the  penalty  of  his  oUi- 
M\St\^  ?^.  S»tion  be  restricted  to  a  Umited  amount,  he  is  ndt 
mit^dll^irt'  •  ^^^^^^  beyond  that  sum:  and,  paying  that,  he  isen- 
Dot  liable  b^ond  titled  to  9l  propofHon  of  the  dividends  received  by 
and,  paying  that,  the  Creditor  undcr  a  commission  of  bankrupt 
a  pro^^lS^o?  against  the  principal  debtor;  though  the  creditor 
mvSbyS"'"  P™^^  *  ^^^*  ^'  different,  and  larger,  anmunt  thui 
creditor  under  a  the  smwtv's  bond(ii):  tUs  dodsion  in  no  desree 

commission  <f  \  •  «=r 

against  the  prin-  coutradlcts  the  rule,  that,  where  a  man  engaged  for 
though,  where  the  whole  of  a  debt  pays  only  a  part,  he  has  no 


forX'wMe^f  ^^7  to  stand  in  the  place  of  the  persim  partial- 
ly 

{q)  Antrobui  v.  Davidson^  3  Ve8.Sl;  Bering  y.E  art  of  Ww- 

Merhr.  579.  cheUea^  1  Cox,  322. 

(r)  Ex  parte  O^gbrd,  6  V«8.  (u)  Ex  parte  Rushmrth^  10 

808.  Yes.  422;  ExparU  Turner,  3 

{s)  Craphomer.  Swmbwme,  Ves.  243;  Paiey  v.  Fkld,  12 

14  Yes.  165.  Yes.  445. 

(t)    Ware  v.  Horwoodf   14 
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If  paid  (w)  I:  BM  cw  the  rale,  yaat  stated^  apply*  to  a  debt,  pays  cmiy 
a  surety  who  has  compounded  his  principars  debt  cbar^^ytius'^ 
for  less  than  its  full  amouutji  when  such  composi-  Jll^iD^thnS^ 
tiou  has  been  in  dischaige  of  the  whole  debt:  if  ofthepcnoBpaiw 

tialiy  paid. 

any  doubt  on  this  head  eoidd  previously  have  ex- 
isted (x),  the  words  of  the  statute  5  Geo.  4^  c.  9S, 
8. 50^  expresdy  go  to  remove  them. 

A  siurety  is  entitled  to  precisely  the  same  right   Sureties  are  en- 
which  the  creditor  has,  t^gamst  the  principal  debt-  be„'em'o?;;e^v 
or^s  bail  (j^)>  and  where  a  surety  pays  off  a  special-  STcreSitTr^'hM 
ty  debt,  he  must  be  considered  a  specialty  creditor  *?»™*  ^«  P""- 

CI  pai  4 

of  the  .principal  («) ;  or  there  would  be  an  end  of 
the  rule,  that^  sureties  are  entitled  to  the  benefit 
of  every  security  which  the  ^editor  has  against 
the  principal  {a). 

A  surety  for  a  receiver  is  entitled  to  stand  inhia    in  what  caw* 
place,  BO  as  to  have  a  claim  upon  any  sums  order-  cewl^has  a  ^ilm 
od  to  be  paid  out  of  funds  in  Court,  in  respect  of  Tto~e  p^S^; 
disbursements  made  by  the  receiver,  the  money  •"^^^  receiver. 
ibr  making  the  same  having  becB  advanced  by  the 
surety ;  who  thereby  acquired  a  Uen  on  the  sums 
so  ord«ed  to  be  paid  to  the  receiver  {b):  and  a     a  surety  who 
surety  who  pays  upon  a  lost  braids  is  entitled  to  an  ^nd"  w^^eotiued 
indfimnity,  not  only  against  any  denmnds  of  per-  dLmdty.^'^  "*' 
sons  claiming  by  virtue  of  the  bond,  butf  also, 
against  all  such  costs  and  expenses  as  they  may 

be  put  toby  the  loss  of  the  bond  (c). 

A  bill 

(nr)  ExparU  Rmhworth^  10  Mad.  437.. 
Ves*  4^0.  (a)    Mayhew  v.  Crickettt  % 

(oe)  Butch^Y.  ChurcMll^  14  Swaost.  191. 
Yea.  575.  (b)    Glossop    v.    Harrison, 

(y)  Marley  v.    Wright^   11  Coop.64;  iS^.C.  3Ve8.&Bea.l35. 
Ves.  22.  (fi)  East  India  Company  v. 

(z)  Robinson  v.   Wilson^  %  Boddam,  9  Ves.  469. 
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Gen^rany  A  bill  foF  payment  of  money  due  upon  bond/ 

^b^Tfo  d^7ee  must,  generaDy  speakings  be  against  all  the  oblige 
iK)S^"uSMiIji*  ^^^'^  ^^  there  can  be  no  decree:  in  this  instance^ 
fte  parties  are     iequttos  noH  seqtdlur  legem  (rf).     For,  each  obligor 

is  entitled  to  the  assistance  of  all  the  others  in  tak- 
ing the  account  (^):  and^  by  making  the  whole 
number  parties^  the  circuity  of  another  suit  for 
contribution  is  avoided  {^f).     But^  when  the  bill 
states,  and  the  answer  admits,  that,  a  co-obligor, 
not  named  in  the  bill,  is  insolvent;  the  latter  rea- 
son, of  course,  ceases  (g).    Whether  all  the  oblig- 
ors be  principals,  or  part  of  them  only  sureties, 
makes  no  difference  in  the  rule  of  Equity ;  if  the 
Though  a  bond  Sureties  have  paid  any  part  of  the  debt  (Ji).    And, 
^^u  «eml'^^  though,  in  one  case.  Lord  King,  C,  is  reported  to 
that,  if  tiic  obiig-  iiaye  held,  that,  when  a  bond  is  joint  and  several, 

ee  sue  in  Equity,  '  ''  ' 

he  muKt  bring  it  is  Optional  on  the  part  of  the  obligee  to  sue  se- 
verally, or  not  (f ) :  yet,  this  was  overruled  in  Cock-' 
bum  V.  Thompson.  It  is  true,  that,  in  a  later 
case  (k).  Sir  John  Leach,  Y.  C,  did  not  absolute- 
ly reject  the  authority  of  Collins  v.  Griffiths;  but, 
on  that  occasion,  Cockbum  v.  Thompson  does  not 
appear  to  have  been  cited :  and,  in  a  still  more  re- 
cent instance,  the  Judge,  last  named,  decided,  that, 
the  whole  of  the  co-obligors,  being  all  principals^ 

must 


the  whole  of  the 
obligors  before 
the  Court: 


at  least  where 
the  obligora  are 
all  principals. 


{d)  East  IntUa  dmpany 
V.  Boddam^  9  Ves.  466 ;  Ano- 
nym. 2Freem.l27,  c.  150,  2nd. 
Edit.  As  to  the  practice  at  com- 
mon Law,  see  1  Lutw.  696. 

(e)  Madox  r.Jacksonj  $  Atk. 
406. 

(/)  Blou  V.  Bids,  2  Ventr. 
34S»  note. 


ig)  Angerstem  t.  Clarke,  2 
Dick.  73S. 

(h)  Cockbum  V.  Thomj^on, 
16  Ves.  326 :  see  Madox  v. 
Jackson,  tUnsuprd. 

(t)  Collms  V.  Gr^k,  2  P. 
Wma.  SIS. 

(k)  Haywood  v.  Ovey,  6  Mad. 
114. 
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must  be  brought  before  the  Courts  on  a  bill  by  the 
obligee  (/).    It  was  not  necessary,  to  the  question    . 
then  before  the  Court,  to  lay  down  the  rule  as  to 
co-obligors,  who  are  only  such  as  sureties. 

When  one  obligor,  alone,  applies  for  an  injunc-  An  iojuDctioo 
tion,  without  making  another  either  a  co-plaintiff  ourgor,  does  rwt 
or  a  defendant;  a  proceeding  at  Law  against  that  ftXw'^S^ 
co-oblifi^olr  is  no  breach  of  the  ini unction.     But,  a  co-oWigor  not 

^  "  made  a  party. 

when  an  injunction  is  obtained  by  a  defendant  at 
Law,  who  ha8  given  bail,  a  proceeding  against  thi 
bail  is  a  brtach  of  the  injunction  (m). 


A  party  may,  by  his  contract,  exempt  hiOHieif  A  person  may 
fironi  that  extent  of  liability,  in  which,  without  a  as^a  co  surety, 
special  engagement,  he  would  be  involved.  Thus,  if  {"^f^the  7J4?^^ 
a  person  bind  hiiEoself,  not  as  a  co-surety,  bttt,  as 
surety  only  for  the  surety,  he  will  not  be  liable,  irnvhichcase^he 
except  the  first  surety  (who  as  fiir  a^  the  second  l^rii^^su^^^^^^^^ 
surety  is  concerned  is  a  principal)  makes  drfault.  »"»•  made  default. 

And  to  prove  who  is  to  be  oonsidered  the  pritfci^ 
pal,  and  who  the  surety,  parol  evidence  is  admissi- 

bte(«). 

(0  Blani  V.  W'vnXef,  1  Sim.      Ves.  h  Bea.  19. 
1^  8tu.  1948.  (n)  CratftAotne  v.  Swii^me, 

(m)   Chtiplm  r.   C^^jmr.  I      14  Vqb.  170. 
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CHAPTER  XXII. 


Fraud  in  MortgcLge  Transactions. 

When  a  mort-  iN  deciding  upon  transactions  between  mortgage 
been  ^Dected  or  and  mortgagee^  Courts  of  Equity  will  jealously 
barga^n/^nlfi.  examine  whether  the  latter  has  taken  advantage 
daitotheiepdcr,  ^f  the  necessities  of  the  former.     When  the  loan 

tbe  transaction 

may  be  aet  aside,  has  been  couplcd  with,  orifollowed  by,  any  others 

transaction  beneficial  to  the  lender,  the  inequality 

of  the  situations  of  the  parties  will  be  evidence, 

that,  the  dealing  was.  produced  by  the  influence 

derived  from  the  mortgage;  and,  on  this  ground, 

it  will  be  set  aside  as  fraudulent  (a). 

A  tDort|i;agee       Thus,  salcs  of  equities  of  redemption  may  be 

chaae  tbe  equity  sct  asidc,  wheuevcr,  by  the  influence  which  his  in- 

i^fi&r?'  cumbrance  gives  him,  a  mortgagee  has  purchased 

Svar*'*'^*        for  less  than  others  would  have  given;  and  there 

have  been  any  circumstances  of  misconduct,  on 

Rule,  «D  ihu   his  part,  in  obtaining  the  purchase  (6).     However, 

mort^gdi  pre-  whcu  mortgaged  premises  are  to  be  sold  under  a 

TOi^nder*a  com-  commission  of  bankrupt  against  the  mortgagor;  the 

miaaion  of  bank-  mortgagee,  notwithstanding  the  possibility  of  some 

conflicting  interest,  may,  by  application  to  the 

Court, 

(a)  Wehh  v.  Rorke,  2  Sch.  &  S  Atk.  261. 

Lef.  673;  Spurgeon  v.  Collier^  (b)  Gubbiiu  ▼.  Creed,  %  Sch. 

1  Eden,  59 ;  Verrum  v.  BetheU,  &  Lef.  %%\. 
%  Eden,  113;  Twms  v.  Comet, 
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Court,  obtain  permission  to  become  the  purchaser, 
if  he  should  prove  the  highest  bidder  at  such 
sale{e). 

If  the  mortgagee  of  leasehold  premises  obtain     A  reoewa]  ob- 

,.,,,,..  .  1  tallied  by  a  mort- 

a  renewal^  either  by  bemg  m  possession,  or  clan-  gagee  of  lease- 
destinely  as  against  the  mortgagor;  the  renewed  ^ElTa 
lease  will  be  considered  as  a  graft  upon  the  old  one ;  g^*}^^"  ^^^ 
and  the  mortgagee  will  not  be  allowed  to  retain  it 
for  his  own  benefit,  but  will  hold  it  in  trust  (d). 

Should  a  person  about  to  lend  money,  stipulate     a  stipulation 
for  the  possession  of  lands  in  discharge  of  the  debt ;  ianJCtob«  V 
and  that  he  should  account  at  an  undervalue:  a  „^SeJS£*n'" 
Court  of  Equity  will  not  suffer  this;  but  will  oblige  discharge  Jf  a 

^       •'  .  ^     loau,  18  a  bargain 

liim  to  account  for  the  full  value  of  the  lands:  for  Equity  will  not 
such  a  stipulation  would  only  be  a  scheme  for " 
evading  the  laws  against  usury  (e) ;  which,  what- 
ever may  be  thought  of  their  policy,  must  not, 
whilst  they  continue  in  force,  be  evaded.  A  mort- 
gagee cannot  covenant  for  any  collateral  advan- 
tage (/). 

But,  although  it  would  be  inadmissible  to  clog     a  distinction 
the  equity  of  redemption  with  any  condition,  where  |!JJ^,I^  aTtf^u^ 
a  conveyance  has  been  made  only  by  way  of  mort-  ^*  j"  for  limited 

•^  ^      J         J  redemption,  and 

gage  security  (g) ;  still  a  distinction  must  be  made  a  collateral 

.  affrceroent  at  tbe 

between  a  stipulation  for  a  limited  redemption,  and  time  of  an  abao. 
a  collateral  agreement  for  a  repurchase  (A).     If  the  repurrhaseT  ^ 

sale 

(c)  Ex  parte  Dvcane,  Buck,  9  Ves.  271 ;   Drew  v.  Powers  1 

1 8 ;  Ex  parte  Hammond^  Buck,  Sch.  &  Lef.  1 95. 

465.  (g)  Jason  v.  Eyres,  %  Freem. 

(d)Neshitty.  Tredewnick,  1  70;    MeUor  v.   Lees,   2  Atk. 

Ba.  &  Beat.  46.  495 ;     Howard  v.   Harris,   I 

(c)  Morony  t.  CDea,  1  Ba.  Vera.  191;  Ordy.  Smith,  Sel. 

&  Beat.  118.  Ca.  in  Cha.  10. 

(/)    Chambers   v.  Ooldwin,  (A)  Ckrk  v.  Baker,  %  Freem. 

O  2 


182  TREATISE  ON  FRAUDS. 

sole  be  absolute,  it  should  seem,  that,  it  will  not 
be  conveited  into  a  mortgage,  merely  because  the 
vendee  has  entered  into  a  covenant  to  reconvey 
the  estate,  provided  the  same  price  which  he  paid 
is  tendered  to  him  by  the  vendee,  within  a  certain 
time :  there,  if  the  tender  be  not  made  within  the 
time  prescribed,  the  vendee  is  not  bound  after- 
if,  in  the  latter    wards  to  Tcconvey ;  there  being  no  interest  to  be 

case,  the  first  ,  ^  _  #.    i      #»     ^ 

owner  entered    paid,  uor  any  covcuant  on  the  part  of  the  first  own- 

Smh^a covenant  ^^^^^  ^^  *  coveuant  for  repayment  of  the  money, 
indeed,  is  not  ab-  (though  such  a  oovcnaut  be  uot  absolutely  essen- 

solutely  essential    ,.  ..  ..  .i- 

to  constitute  a  tial  to  constitute  a  mortgage,)  is  material^  as  going 
biu  ite^absence  ^u  explanation  of  the  nature  of  the  transaction  and 
rLSan£"of  *^®  intention  of  the  parties  (*).  For,  to  constitute 
the  nature  of  the  the  relation  of  mortgagor  and  mortgagee,  their  re-  • 

medies  ought  to  be  reciprocal;  and,  where  an  es- 
tate has  been  conveyed  absolutely,  there  would 
be  little  equity  in^allowing  one  party  to  treat  it, 
(if  he  thought  fit,)  as  a  mortgage,  and  come  for  a 
redemption;  when  the  other  party  had  no  remedy 
for  his  money  (/) :  which,  without  a  covenant  to 
that  eflTect,  he  could  not  recover  (»i). 
A  recital  in  an      A  rccital  in  an  assignment  that  so  much  is  due 

assiinnineutofthe  *  •      •    ^i  j  t_    i»      ••    ^         ^       'it 

sume  due,  will  for  pimcipal,  uud  SO  much  for  mterest,  will  con- 
mOTtoM^*       elude  the  mortgagee  who  assigns,  for  it  is  his  own 

act 

146;  Barrely.  Sabine,  1  Vero.  Atk.  ft7ft;    Goodman  v.  Orier^ 

269;  Cotterellv.  Purchase^  Ca.  son,  2  Ball  &  Beat.  278. 

temp.  Talb.  63.  (/)  Copplettone  v.  Foxwell,  2 

(t)    Howard    v.   Harris,  ft  Freem.  150. 

Freem.  87.  {m)  Eyre  t.  Hastings,  %  Ch. 

(A)  Mellor  v.  Lees,  %  Atk.  Rep.  275. 
496;   Floyer  y,  LacU^gton,   1 
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act  and  deed ;  but  the  mortsra^or  will  not  be.  so  uni€«  he  wu  a 
estopped  from  shewmg,  that^i^s  is  due;  uniess  be  sigument. 
was  a  party  to  the  assigDiiient :  if  it  were  otherwise, 
the  assigmaent  of  a  mortgage  might  be  made  an  in- 
strument of  the  grossest  fraud  (n).    And,  if  an  as-   PaymeutB  made 

•  A  ■■        •     1         »  V  •       byamorteagorto 

signment  of  a  mortgs^e  be  made  without  notice  the  mortgagee, 
to  the  mortgagor,  any  payment  made  by  him  to  ^^Jl  of^n'L- 
the  mortgagee  subsequently  to  the  assignment^  "^jf  ^^^^^  ""*^ 
but  before  he  has  actual  notice  thereof^  must  be 
allowed  by  the  assignee  (o):  for^  against  faim^  the  as  must  any  nghc 

^_,._._  _  ».t  of  set-off,  or  inu- 

fixed  prmcipie  is,  that,  the 'mortgagor  has  the  same  tuai  credit. 
rights  which  he  has  aj^ainst  the  mortgagee,  and 
whatever  be  can  claks  in  the  way  of  set-K)ff,  or  mii^ 
tual  credit,  as  against  the  mortgagee^  he  can  claim 
equally  against  the  assignee  (p). 

li  a  mortgagee  neglect  to  take  possession  of,  or     a  mortgagee 
if  he  part  with,  the  title  deeds  of  the  mortgaged  ^y^iy  left  the 
property,  with  a  view  to  enable  the  mortgagor  td  [jJl^^^o'^iJ^^^ 
commit  frauds  upon  third  persons ;  he  will  be  posfc^  "»*y  ^  p<»tpon- 
poned  to  incumbrancers  who  hare  been  deceived, 
and  mduced  to  advance  money,  by  his  collusion 
with  the  mortgagor:  but,  the  mere  circumstance  but.  the  mere 
of  not  taking,  or  keeping,  possession  of  the  title  not^tl^n^g  ^the 
iteeds,  is  not,  of  itself,  a  sufficient  ground  for  post-  f  ^S^'i "  "^' 
poning  the  first  mortgagee;  unless  there  be  fraud,  Rrouud  for  this. 
csmee^hnent^  or  some  such  purpose,  or  concurrence 
in  sudi  purpose ;  or  that  gross  negligence  which 

amounts 

(n)    Carew  v.  Johnstone^  %  Freem.  184. 

Sck^ft-Lef.  £i^6;  Chuinhergv.  {9)   WiUianu  v.  Sinrrell^  4 

Coldipm,   9  Ve».   264;    Ma$-  Ves.  389. 

thews  %,  Wallwyn,  4  Ves.  123;  (p)  Norrish  v,  MarihaU,  5 

Porter*  r.  Hohbardy  %  Freem.  Mad.  481. 
50;    Smith    v.   Pembertmt  ft 
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amounts  to  evidence  of  a  fraudulent  intention  (j^) : 

and^  ajbrtiori,  a  prior  incumbrancer  to  whose 

charge  on  the  estate  possession  of  the  title  deeds 

is  not  a  necessary  incident^  cannot  be  postponed 

to  subsequent  incumbrancers^  because  he  is  not  in 

possession  of  the  title  deeds  (r). 

A  mortgagee       A  mortgagee  has  no  right  to  shew  his  mortgag- 

siiew' his^mprt-  ^  or's  title :  therefore^  although  as  between  two  per- 

^frmake  no  dff-  ^^^^  admitting  themselves  to  be  tenants  in  com- 

fercnce,  that,  the  ^^n   ^1^^^^  jg  ^o  doubt,  that,  a  Court  of  Equity 

Diortgagee  was  '  '  '  ^      j 

once  tenant  in  will  Order  the  productiou  of  title  deeds  in  the  hands 
such,  might  have  of  either,  for  the  other^s  inspection ;  yet,  wherie 
to  pnXceUie  One  has  sold  his  share  of  the  estate,  taking  back  a 
ha^s  forthe  in^  couvcyance  from  the  purchaser  by  way  of  mort- 
spection  of  the    ftage,  he  has  by  these  acts  put  an  end  to  his  obli- 

other  tenant  in     ®^  -^     .  *^  ,         ,  . 

commoD.  gation  as  tenant  m  common,  and  imposed  on  hmi- 

self  a  different  obligation.     It  would  be  attended 
with  very  dangerous  consequences  to  the  security 
of  property,  if  a  mortgagee,  under  similar  circum- 
stances, could  be  compelled,  by  the  party  with 
whom  he  was  once  tenant  in  common,  to  produce 
the  deeds  and  writings  in  his  possession  relative  to 
the  estate  so  severed,  and  now  held  in  mortgage  (s). 
In  what  case  the      When  the  owucr  of  an  estate,  aware  of  his  title, 
^ite  mlTy  be"°  stauds  by  and  sees  persons  advancing  money  upon 
fixed  witfi  a  loan  gecurfty  of  the  cstatc,  and  on  the  faith  of  its  be- 

advanced  to  an-  "^ 

other,  upon  secu-  longing  to  the  borrowcr ;  the  collusive  owner  will, 
"  ^  ^  in  Equity,  be  considered  as  bound  by  the  charge 

so 

{q)Eva$UY.Bicknell,eye&.         (r)    Harper  v.  Faulder,  4 

190;    Bamett  v.   Weston,  Ift  Mad.   138;  TowrU  v.  Rand^t 

Ves.  133;  Bailey  v.  Fermor,  9  Br.  652. 
Price,  267;    Peter  v.  Rusiell,         (*)    Lambert  v.  Rogers,  % 

Gilb.  Eq.  Rep.  123.  Merir.  490. 
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SO  imposed  on  his  estate;  but^  though  conusant  of 
the  loan^  yet^  if  he  was,  at  the  time,  ignorant  of  his 
own  rights,  no  argument  can  be  drawn  from  his  ac- 
quiescence (t). 

With  a  view  to  save  expense,  and  expedite  the     on  a  bill  in 
satisfaction  of  just  claims,  the  stetute  of  the  7th  b?f  J^irtjf^, 
Geo.  2,  c.  20,  provides,  that,  when  a  bill  in  Equity  JJJj^'^fJIg^  ^^ 
is  filed  by  a  plaintiff  claiming  an  interest  in  lands,  redeem,  admit 

-.         .  «  ,  o     •/.  1       ,    o      ,  the  title  of  the 

by  virtue  of  a  mortgage  thereof ;  if  the  defendants,  plaintiff;  the 
having  a  right  to  redeem,  admit  the  title  of  the  ^^^e  an 
plaintiff,  the  Court  may,  at  any  time  before  the  <>"*«^'  ^'  ^^"*- 
hearing  of  the  cause,  make  such  order  or  decree 
therein,  as  might  have  been  made  in  case  the  same 
had  been  regularly  brought  to  a  hearing.     And  it 
has  been  decided,  that,  a  mortgagor  may,  in  Equi- 
ty, after  having  an  order  for  redemption  under  this 
statute,  apply  for  time  to  complete  the  payment: 
though  at  Law  it  has  been  held,  that,  he. ought 
to  have  his  money  ready,  to  entitle  him  to  the  in- 
didgence  of  a  summary  order  (u).    Notwithstand-     Rales  of  prac- 
ing  the  words  of  the  statute  empower  Courts  of  ^"^ '"•"''*" ''^• 
Equity  to  make  the  order  in  question,  at  any  time 
before  the  hearing  of  the  cause,  yet,  it  is  determin- 
ed to  be  indispensable,  that,  the  mortgagor  should 
apply  before  the  mortgagee  is  entitled  to  take  out 
execution,  on  proceedings  at  common  Law  (v). 
And  the  order  cannot  be  made  when  the  bill  has 
any  other  object  beyond  mere  foreclosure  (w) :  nor, 

according 

(<)  MarquM  Cholmandeley  t.  Bea.  16. 

Lard  C Union,  2  Meriv.  362.  {w)  Bastardy.  Clarke,  7  Ves. 

(»)     Wakerell    y.   Delight,  489 ;  Htuon  v.  Hewsan,  4  Ves. 

Coop.  28;  S.  C.  9  Yes.  86.  106;  Praed  y.  Hull,  1  Sim.  & 

.    (p)  Affiis  y.  Lloyd,  S  Yes.  &  Stu.  SSt. 
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ftcoording  ta  the  Lair  cf  erBry  Courts  can  a  party 
The  statute,  it  m  conteuQcxpt;  obtam  tlm  relief  (ir).     Where  none  of 

seems,  was  super-    r  -     .      .  •     •  i* 

fluous  as  to        these  objections  oceuv,  the  infaexvtit  jarHdictioa  m 
ourtso    quity.  (^^^^g  ^f  Equity,  it  has  been  said,  rendered  the 

aid  of  the  legishitiEre  superfluous,  in  this  respect, 
as  to  them;  and  the  reaJf  pinrpesi^  of  the  statute 
was  to  give  a  new  jurisdiMetian,  in  the  ease  of  mort* 
gages,  to  Courts  of  Law(^). 
Awortgagee       A  mortgagee  will,  geueraJly^  be  altowed  the  i!0sts 

lowed  his  coats;  of  any  suit  in  which  he  k^ iovolved,  having  relation 

to  the  mortgaged  property;  but  that  allowance  is 
not  of  necessity.  Primd  faeie  he  is  to^  ba^te  his 
costs,  certainly :  if  the  owner  come  to  free  the  es* 
tate  from,  that  incmnlKiaiiee  with  which  he  has 
himself  loaded  it,  the  person  to  whom  it  is  pledged, 
if  he  act  fairly,  is  not  to  be  put  to  expense  by  pro- 
ceedings^ the  object  of  which  i&to  relieve  the  mort** 

yet.  by  oppressive  gagoT :  hut,  thougb  a  mortg^^,  actingreasQQafbfy 

88  such,  is  to  have  his  reasonable  expenses  aHeiwed; 
it  does  not  foQow,  that,  he  eaii  claim  to*  ha^re  his 
expenses  reimbursed,  by  those  with*  whom  he  is  . 
litigating,  with<  regard  to  acts  which,  on  hiB  part, 
are  not  only  unreasonaUe  but   grossly  oppress 

he  may  not  oiiiy  sivc  («) :  on  the  contraTT,  the  mortgagee  may  hot 

losehisown  i     ,  ,.  \  ,  hi 

costs,  but,  be  Only  losc  his  owu  costs,  but  may  be  compelled  to 
tho!!e  of  the  other  P^y  thosc  of  the  Other  p»ties>  as  Ihr  as  thof  have 
parties.  j^^^  incurred  in  consequence  of  his  having  made 

aa  unjust  defence  to  a  b9t  for  redemption  {a).    So, 

where 

(a?)  HewUt  v.  M*Cartfi€y,  IS  584 ;   Tofior  v.  Bakef,  5  Price, 

Yea.  56a«  311;  Morony  v.  O'Dm,  1  Ba. 

(y)  Praed  y.  HtdU  1  Sim.  &  &  Beat.  121. 
Stu.  332.  (a)  MocaUa  v.  MurgaU^aydf 

(z)  DetUlin  y.  Gale,  7  Yes.  1    P.  Wms.   395 ;  England  v. 
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whew  a  tender  of  the  just  mortgage  deM,  made  w^raateMkr 
after  due  notice^  has  been  reldsed;  the  mortgagee  debt^beefra^ 
may  be  made  to  pay  the  oostairf  asuh  forredemp-  Jljimiy  bT^ 
tion,  which  suit  but  for  his  improper  refusal  would  °^  ^»^**  *!*« 

*      *       .     .  ccwtB  of  a  suit  for 

haTe  been  unneceiSMrT  (i) :  and,  when  there  has  redeibptiao:  and 
been  an  apinropriatHm  of  the  money  for  the  pur*  teraifroaitiie 
pose  at  making  the  redemption,  and  he  has  notice  ^ST  ^  ^^  ^^* 
thereof,  he  may  Bot  only  be  mulcted  in  costs,  but, 
may  lose  all  interest  from  the  time  of  the  ten- 
der (e).    If  the  mortgagee  be  ptaintifi^  and  at  trst    Armngemcnt 
ffies  hii  bill  i&t  m  account,  treatingthe  defendant  Mrf9agee  fii^ 
o©  the  footteg  of  a  bafliff  ot  receiver  for  him  ?  bwt,  JS^iU^JiShSI 
by  subseqi^nt  amendments^,  his  InS  is  converted  in*  ^\^i^^^^ 
to  a  bin  for  fovecto^re,  the  defendant  will  be  etr-  closure. 
titled  to-  all  the  costs  snstaitied  by  him,  beyond 
what  he  would  have  been  put  ta  if  the  bill  had 
been  originally  framed  as  a  bill  of  forectoisure  {d). 
A»  equJtaMe  mortgagees  of  aai  estate  bekmgmg  to     An  equitahu 
one  who  becomes  a  bankrupt,  must,  personally,  whSfS^w*?'' 
pay  the  e^^penses  of  a  petition  for  sale  of  the  estate,  ^*Ji^[^  ^^' 
and  also  1^  costs  of  the  aissignees^  appearance  on  ^^^  ^^^^^^  ^' 

-  .  •  ^    •  .  1  v»     »    pciises  of  a  peti- 

the  petition ;  for  it  was  the  mertgagee's  own  fault  tioa  for  sale  of 
that  he  took  an  imperfect  security;  andke  must  *  ®"***®' 
not,  by  receiving  costs  Out  of  the^  produee  of  the 
mortgaged  estate,  saddle  the  otbev  cred^rs  with 
expenses  arismg  oixt  of  hi&  negligence  (^) :  if,  in- 
deed, 

Codrmgtar^  1  BAsn,  174.  Imig  t.  BwgeM,  fb.  FtetioL  1 U ; 

(b)  Sknttiewot^  v,  IwvOmvr  Gyles  v.  Hall,  %  P.  Wins,  ai^ 
7  Ves.  586;  Narvey  v.  Teh^  (d)  Smith  ▼.  Smith,  Coo^p- 
hutt,  1  Jac.  &  WaUc.  202.  er,  142. 

(c)  Drake  "9.  Hopkins,  1  Bar-  (e)  Ex  pn^rte  Homi,  1  Mad. 

iiMd.  3«0;  V.    Treeo-     694^;  Erjktrte  Warrf,l9\is»n 

thick,  2  Ves.  *  Bea.  181 ;  Sian-     473. 
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uoieas  the  aasig-  deed^  the  assignees  raise  objections  on  frivolous  or 

neM  make  any  .       . 

improper  opposi-  mistaken  grounds^  they  must  pay  so  much  of  the 

costs  as  are  occasioned  by  their  improper  opposi- 
tion (/). 
In  what  Courts     Although  titles  to  lands  in  the  West  Indian  colo- 

titles  to  lands  in     « 

the  West  Indian  lucs  are,  regularly,  to  be  decided  upon,  in  the  first 
SkS"**""^  instance,  by  the  Courts  of  local  judicature;  it 

may,  incidentally,  become  necessary  to  decide  such 
Upon  contrachi  questious  here  {g).  There  is  no  doubt  of  the  ju- 
coionies,  the  risdictiou  of  the  British  Court  of  Chancery  over 
ce^lere  has  ju-  coutracts  as  to  land  in  the  British  colonies,  when 
J^^^^'JI^"  the  persons  who  have  contracted  are  in  this  coun- 
partiesareinthis  try  (A):  for,  thouffh  the  Court  cannot  enforce  the 

country:  .«••-■ 

execution  of  its  judgment  in  rem,  that  is  not  an  ob- 
jection against  a  decree  being  made  in  the  cause ; 
as  the  Court  can  enforce  such  decree  in  perso- 
nam (f ),  by  process  of  contempt  and  sequestration, 
in  such  case«  if  a  If^  therefore,  all  the  parties  to  a  mortgage  of  lands 
bill  for  redemp-  in  the  colonies  be  in  this  country ;  and  the  mort- 
»on   ere;         gagor  file  a  bill  for  redemption  here,  where,from  the 

residence  of  the  parties,  it  appears  the  accounts 
can  be  most  conveniently,  as  well  as  most  satisfoc- 
subsequent  pro-  torily  taken;  should  the  mortgagee  institute  a  suit 
mortgaf(ee,inthe  in  the  colouial  Court  for  foreclosure  and  sale  of 
for  forecio^re/  ^^^  property;  he  will  be  restrained  firom  proceed- 
wiii  be  restrain-  jjjgg^  which  must,  uudcr  such  circumstauces,  at  any 

rate 

(/)  Ex  parte   Garhutt,  2  Vem.  495;  Earl  of  Derby  y. 

Rose,  78.  Duke  of  Athol^    1  Ves.  Senr. 

(g)  Attorney^  General  v.  Stew^  J804 ;  Jackson  v.  Petrie,  1 0  Ves. 

ar<,  2  Meriy.  156;   Roherdeau  165. 

v.  Rout,  1  Atk.  543.  (t)  Pen  v.  Lord  BaUmore,  1 

.  (A)  Potter  Y.  VattaU,  3  Atk.  Ves.  Senr.  454 ;  Vernon  v.  Be-- 

589;    ToUer    v.    Carteret,    2  <Ae//,  2  Eden,  110. 
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^nte  be  vexatious  and  oppresBive^  if  not  positively 
fraudulent  (£).    For^  though  it  be  very  trae,  that^  for,  in  this  io- 
a  mortgagee  is  entitled  to  use  aU  his  remedies  for  th^i^l'mJtgt!^ 
the  recovery  of  his  debt;  and  may  proceed  on  his  JJ^edl^'S  ^e 
bond  at  Law,  and  on  his  mortgage  in  Equity,  at  2J^g**"®^"{l 
the  same  time(Q:  yet,  that  doctrine  must  be  limit-  qualified. 
ed,  in  its  application,  to  cases  in  which  the  proceed-  which  the  necc*. 
ings  at  Law  and  in  Equity  are  both  in  the  same  S^um!  mte!^*' 
country,  and  the  means  of  preventing  a  fraudulent 
use  of  multifiirious  remedies  are  easily  at  hand; 
for  instance,  if  the  mortgagee  recover  here,  upon  wbiiat  the  genev 
his  bond,  that  would  be  an  answer  to  his  suit  for  ^i^p^hXe* 
foreclosure,  if  also  brought  here ;  if  he  recovered 
partial  satisfaction  only,  credit  for  the  amount  re- 
covered, whatever  that  was,  would  be  given  to  the 
mortgagor  in  taking  the  accounts:  and,  on  the 
other  hand,  if  the  mortg^ee  first  proceed  to  fore- 
iDlosure,  and,  having  got  a  decree  to  that  effect, 
subsequently  bring  an  action  upon  his  bond;  the 
foreclosure  will,  thereby,  be  opened  (^):    thus, 
fraud  and  oppression  are  guarded  against.    But  if,  wbiM  the  ac- 
if,  whilst  the  accounts  of  a  colonial  mortgage  trans-  Ko^g?^ 
action  were  in  course  of  being  taken  here,  for  the  bd^  uk^n  h^re 
express  purpose  of  paying  off  the  debt;  the  mort-  **"?  mortgages 

*  *      *  IT   tf      o  '  might  proceed  OD 

gagee  were  allowed  to  proceed  with  a  bill  of  fore-  &  bin,  mbse- 
closure,  subsequently  filed,  in  the  colonies ;  he  the  coioni^  for 
would  not  only  harass  the  mortgagor  by  compel-  Jh^  roortga^r 
ling  a  double  account,  but  might  happen  to  receive  ^'^J^^^y^^'^. 
his  debt  under  a  decree  in  this  country,  and  also,  nased. 

before 

(ft)  Beekford  v.  Kemble,  1  Sch.&Lef.  176. 
Sim.  &  Stu.  15.  (m)  Perry  v.  Barker^  8  Ve». 

(0   Rees   V.   Parkmson,    2  5S0;  S.  C.  13  Vet.  204. 
Anstr.  497;  Schoole  v.  Sail,  1 
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befiM^  that  tmt  was  kaiow%  get  a  decree  of  fme- 

,    ck»ure  ill  the  colonial  Conrt;  thus  diiTihg  the 

mortgagoor  to  the  seceesitj  of  ftirHier  proceedings 

to  vecover  poseesskm  of  his  eetabe^  after  be  had  ac^ 

tually  redeeaied  it:  and  then^  the  queation  ia^  will 

an  English  Courts  havh^  ckar  jurisdiction^  permib 

such  fraudulent  nae  ia  be  malde  of  the  laws  ofthe 

caHasneB^nyi  tihe  answe^r  Is  obvious. 

When,  how-       Bot^  wfaen  a  3^  of  a  mortgaged  oolomal  estate 

roortgagecT  coio-  hts  aetoally  tak^L  {dace,  under  tiiie  process  and 

tekl^Sice?^^^  judgment  of  a  locd  Court  having  a  conipetenit  j»- 

orall^ffeOTrt^'  riediction;  th*  Courts  «f  fiqiuty  in  this  eotantry 

fraud  only  can    havo  no  authoril^  to  sd  such  ssle  aside,  unless  a 

of  Equity  in  this  casei  of  fraud  be  distinctly /diewn;  if  that  can  be 

^i\he\raDs^'  done,  and  the  parties  are  ijesident  here,  them  the 

^^^'  transaction  maybe  orerlnniled:  fot  fraud  ia an  es^ 

trinfiie,  coUatetal  act,  violating  th^  most  solenoi 
proceedings  Of  Courts  of  Justice;  aikdr  M  Lord 
Ccke  says,  '^  avoiding  all  jndkial  acts^  ecciesiaeti-* 


andtheavermeut  col  and  temporal  (o)."  A  gcfierol  averment  of 
l^^lti:;;^'"  hat^^  hawever^wlU  not  hy  a  safficknt  ground  fof 
JJJ^^*'*'^"      the  idterfisrence  otf  the  Coarts  of  this  coimtry,  in 

such. a  case;  thefia^cts  oMstitnting  the  fraud  m^ht 
PhDceedings  in  to  he  SO  Stated  that  issne  con  bc  takcs  thcreon :  and 

fbreigficourtscan         ,         :mz\lz      2*  xi-i.  •  -j         a. 

only  be  restrain^  a  cleav cDstinction  most  be  borne  m  mind, as  tore- 
the*^^itt»""^   straining  proceedings  in  foreign  Comts,  between 

effecting  this  by  ii^oming  the  parties^ ;  a  measure 
which,,  if  they  are  in  this  countiry,  would  be  qaite 
regular  (jp);  or  seddng  theaeune  end  byiagbining 

another 

(n)  Lord  Cranstotm  v.  /oAmj-  324,  citing  the  Dudtiss  of  King'- 

UM,  3  Yes.  1 82 ;  S.  C.  5  Yes.  sUm'$  case,  Harg.  State  Trills. 

278.  (p)  Havfistm  v«  Gamcy)  2 

(0)    White  V.  Hall,  12  Yes.  Jac.  &  Walk.  565;  Bushby  f. 
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ilBoliler  Court  of  Competent  jurisdiction;'  wiiach 
would  be  an  assumption  of  authority  not  to  be 
maintained  (^). 

Courts  of  Justice  hew  apply  fo  the  relation  of    To  nnortfl;aget 
mortgagor  a»id  mortgagee  upiu  Wert  Indian  mort-  1r^%'A 
gages  all  the  principles  vfldch  exist  as  to  that  rela-  {ig}red'^wUh\<^ 
tion  in  this  country:  accorcSng  to  which,  it  i® '^^^*n Tili* 
clear,  a  mortgagee  in  possession  cannot  originally  ^?V"*''y  ""^^  •P" 
covenant  for  a  collateral  advantage ;  and  the  colo-  Coofii  heie, 
nial  Law  of  Jamaica  provides,  that,  no  mortgagee 
in  possession  of  an  estate  in  that  island  shall  be  en- 
titled to  any  commission  for  his  management,  or 
other  transactions,  except  what  shall  be  actually 
paid  by  him  to  the  factor  employed  (jr). 

When  it  is  said,  that,  En^ish  Courts,  if  called  with  one  «xcep. 
on  to  determine  rights  connected  with  West  In-  iii^k«ae.iJ!^ 
dian  mortgages  apply  all  the  principles  which  ex-  of  fh^l?^^ 
ist  as  to  that  relation  in  this  country;  an  excep-  P'^e'n"*^- 
tion  should,  perhaps,  be  iJiade  as  to  the  practice  of 
directing  a  sale,  instead  of  a  foreclosure,  of  th^ 
mortgaged  premiMs,  in  conformity  with  the  co- 
lonial Laws  (^). 

A  mort^gee  who  has  the  legal  estate,  and     a  mortgagee 

who  h&s  the  Ic* 

therefore  may  enter  into  possession,  has  no  right  gai  estate,  cannot 
to  burthen  the  property  with  the  expense  of  a  re-  ap^inted  f"^**^ 
ceiver :  an  equitable  mortgagee  may  have  a  receiv-  an  equitable 

niortfirafiree  may 

^r  appointed^  provided  there  is  no  legal  mortgagee  when  no  legal ' 
in  possession.    But  a  receiver  is  never  appointed  JJ^Jj^S^  " '" 
against  a  mortgagee  ih  possession,  unless  the  par- 
ties 

Mmdmyif  3  Mad.  si9S,  Ves.  837,  9  Ves.  271. 

(q)  Kennedy  y.  Earl  of  Cus*  (s)  Bect^ftrd  v.  Kemblcj   1 

siHSf  Z  Swanst  619.  Sim  h  S|u.  li». 

(r)   Chambers  v.  Goldmrif  5 
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Rules  of  pro-  ties  makiiiir  the  application  will  pay  him  off;  or 

ceediDg  as  to  the      ,  ,  .•  , 

appointmeat  of   WBCH  themortgagee  refuses  to  accept  wnst,  accord- 
receiTen.  j^^  ^^  ^^  ^^^^  admissioD,  is  the  whole  sum  due  to 

him  (t) ;  or,  has  kept  his  accounts  so  negligently, 
that,  it  is  impossible  to  ascertain  what  is  due ;  if  he 
cannot  enable  the  Court  to  pass  his  accounts,  it 
is  not  clear  that  such  extreme  neglect  will  not  fur- 
nish a  principle  upon  which  a  Court  of  Equity 
Where  the  le-  may  hold,  that,  nothing  is  due  to  him  (u).    If, 
Cs  n^  takeT     howevcr,  the  legal  mortgagee  has  not  thought  fit 
SdvcTmay  bc^    to  enter  upon  the  estate,  it  is  now  settled,  (though 
appointed,  at  the  it  was  oucc  doubted  (w),)  that,  the  fact  of  an  6xist- 

8Uit  of  an  eqoit-  \    /»/ 

able  mortgagee;  ing  legal  mortgage  appearing  on  the  face  of  the 

pleadings,  will  not  prevent  the  appointment  of  a 
for,  the  legal  receiver ;  for  such  an  appointment  will  not  pre- 
Botw^Wmg,  judice  the  right  of  the  legal  mortgagee  to  take  pos- 
take  poMewioD.  g^gi^u.  and  the  habit  of  Courts  of  Equity,  upon 

a  motion  for  a  receiver,  is  not  to  look  at  mort- 
gagees farther  than  to  take  care,  that  they  are  not 
prejudiced  (^). 
How  a  first         A  first  mortgagee  in  possession  may  apply  the 
poneaiioii  may    surplus  reuts,  after  pajnoient  of  the  interest  due  to 
wysurpua      j^j^^  j^  discharge  of  his  principal;  but  he  cannot 

hand  over  such  surplus  rents  to  the  mortgagor,  af- 
ter receiving  notice  of  the  demands  of  a  second 
mortgagee  (y).  If,  however,  the  second  mort- 
gagee be  so  imprudent  as  not  to  give  that  notice, 

the 

(t)  Bemey  v.  Smelly  1  Jac.  («)  Bryan  v.    Cormick^    1 

&  Walk.  649.  Cox,  428;    Norway  v.   Rowe^ 

(tt)    CodringUm   v.   Parker^  19  Ves.  158. 

16VeB.  469;  Quarrell  v .  Beck-  (y)  D aimer  v.  Dashwood,  Z 

ford,  1 8  Ves.  877, 14  Ves.  1 80.  Cox,  882 ;  Maddocks  v.  Wren, 

(w)  Price  v,  WilUanu,  Coop.  2  Cha.  Rep.  209. 
Sft. 
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thie  mortgagee  in  possession  may  pay  over  the 
rents  to  the  mortgagor ;  and  as  the  second  mort- 
gagee could  not  have  an  accomit  of  the  by-gone 
rents  from  the  mortgagor^  so  he  cannot  have  it 
from  the  other  mortgagee  (%). 

In  taking  the  account  against  a  mortgagee  in  lu  taking  an  ac- 

.,  .  ,  J  •  1      •  A  count  againtt a 

possession^  it  is  only  under  special  circumstances  mortgageein  pot- 
that  rests  will  be  directed^  from  the  time  when  the  ^'^"J^di^t- 
debt  was  discharged^  thereby  fixing  him  with  com-  ^' 
pound  interest :  in  ordinary  cases,  the  mortgagor 
will  be  entitled  to  no  such  relief  against  the  con- 
sequences of  his  own  laches  (a).     But,  when  a    But,  when  a 
mortgagee,  who  has  taken  possession,  holds  over,  II^"^fI^d2^*^ 
after  he  has  received  from  the  profits  of  the  es-  ^T^**;  •?*"'  ^'■, . 

^  whole  demand  is 

tate  more  than  the  whole  of  what  was  due  to  him  <nore  than  satis. 

«..,•,,  J  J.,  fied,  he  must  ac- 

for  prmcipal,  interest,  and  necessary  expenditure ;  count  for  the 
he  must  account  for  the  balance,  with  interest :  ^m'^nntTrat, 
for  a  mortgagee,  as  soon  as  he  is  paid,  has  no  long-  ^^  ^^^- 
er  any  beneficial  interest  in  the  mortgaged  estate ; 
in  Equity  he  is  regarded  as  a  mere  naked  trustee^ 
holding  the  legal  estate  for  the  benefit  of  the  cestui 
que  trust,  the  mortgagor  (&).    A  mortgagee  in  pos-  though  he  cannot 
session,  however,  cannot  be  caUed  upon  to  pay  mo^  X^  m^A^to* 
ney  into  Court,  unless  he  admit  himself  to  have  S*mJj'i,"™5'f  ^ 
been.oyerpaid,  either  by  his  answer;  or  his  exam-  be  overpaid. 
ination  in  the  Master's  office ;  or  by  the  schedules 
he  has  given,  which,  though  not  cast  up  by  him, 
frEpiish  the  sum,  and  the  result  of  which  is  verified 
by  affidavit;  or,  finally,  unless  such  result  appear 
from  the  books  brought  into  the  Master's  office, 

and 

{z)  Berney  v.  Sewell,  1  Jac.      385. 
&  Walk.  650.  (b)  Quarrell  v.  Beckfcxd,  1 

(a)  Davis  v.  May,  19  Vea.      Mad.  1^78. 


i 
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and  wKich  are  so  (tormeded  with  acbmseian  by  the 
defendaat,  as  to  make  those  books  a  part  of  his 
examination  (c). 
In  taking  the       In  takiiig  mortgage  accounts^  actual  fraud  is 

accoantSy  actual  .  .        ,  ^  . 

fraud  is  not  neces-  not  necessary  to  charge  a  mortgagee  u  possession. 
m%'ierh?'  When,  through  plain,  obvious,  gross  negligence, 
will  be  a««wcr-  jj^  jjj^g  omitted  to  make  the  estate  as  productive 

able  for  fptm  ^ 

mismanagement:  as  he  reasonably  oi^ht,  (as,  for  instance,  by  refus- 

ijftg  a  sufficient  tenant  ivho  offered  a  good  rent  (d ),) 
he  will  be  answerable  for  such  profits,  as,  without 

unless  the  blame  wilful  default,  he  might  have  made.    But,  if  the 

attach  equally  to  ^  _  ,      «   ,  . 

the  mortgagor,    mortgagor  be  conusant  of  the  mismanagement,  yet 

fail  to  remonstrate  against  it,  or  give  notice  that  a 

better  rent  might  be  had;  he  will  not  be  allowed, 

after  laches^  for  a  number  of  years,  to  come,  by 

w^y  of  penal  inquiry,  and  charge  the  mortgagee 

with  the  effect  of  his  own  equal  n^igenoe(^). 

If  a  mortgagee.  When,  howevcT,  a  mortgagee,  after  recovering^  in 

in  ejectment,      ejectoieut,  rcftises  to  enter  \  either  through  coHusion 

t^eX^rw^  With  the  tenant  and  to  the  detriment  of  the  mort^ 

SiVShe''''^gagor(/);  or,  ^nce  v^id,  by  collusion  with  the 

mighthavemade:  mortgagor,  thewby  enabling  him  to  take  the  pro- 

fits,  yet  by  meaml  of  the  mortgage  to  fence  with 
his  othi^r  creditors  (^);  he  will  be  charged  wiih  all 
the  rent  he  might  have  received:  as  he  will,  at  the 
suit  of  other  creditoi^,  when,  aftor  entry ^  he  has 
allowed  the  mortgagor  to  continue  in  receipt  of 

the 

(c)  Mills  V.  Hanson^  8  Ves.      Ves.  495. 

91;    Roe  v.   Ottdgeon^  Coop.  {f)Duke  of  Buclmghamv. 

«05;  Quarrell  v.  Beekford,  14  Gayner,  1  Vern.  258. 

Ves.  178.  (g)  Chapman  v.   Tanner^  1 

(d)  /Anonym.  1  Vem.  45.  Vern.  267. 

(e)  Hughes  v.  WUUams,  U 
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the  profits  (^ :  or,  at  leagt,  if  not  charged  with  the 
ivhole  rents,  he  will  be  deprived  of  his  right  to 
fdiarge  interest  against  the  estate,  so  as  to  delay  a 
subsequent  mortgagee  (i). 

A  mortgagee,  amteriDg,  is  to  take  the  fair  rents  a  mortgagee,  en- 
and  profits ;  he  is  not  bound  to  engage  in  adven-  s^cuiate!^" 
tmes  and  speeidations  for  the  benefit  of  the  mort- 
^Bgor;  and,  if  be  do  so  speculate,  it  must  be  at 
his  oivn  hafi^rd,  should  loss  ensue  (k). 

It  most  alwagrs  be  recoDected,  however,  that,  the     The  policy  of 
policy  of  the  statute  of  limitations  applies  as  mitations  applies 
strongly  to  a  moiM;gaged estate  as  to  any  other;  so  moJt^glIfe«uue 
long  as  the  estate  can  be  shewn  to  have  been  treat-  «»•«>  a»y  o*J>^r: 

^  ^  Rules  as  to  this 

ed  as  a  ple^e,  so  long  there  is  a  recognition  of  matter. 
,tihe  mortgagor's  title;  but,  from  the  time  when  all 
accounts  have  ceased  to  be  kept  by  the  mortgagee, 
with  reference  to  the  mortgage;  and  provided, 
also,  he  has  in  no  other  way,  (either  in  communi- 
cations with  Hie  mortgagor,  or  in  dealings  with 
third  parties  (/);)  admitted  the  estate  to  be  held 
as  a  security  only; — the  statute  will  begin  to  run ; 
miless  the  mortgagor's  situation  bring  him  within 
some  of  the  swings  of  the  statute:  and  if  he  do 
Botimthin  tlvcaty  years  assert  his  title  to  redeem, 
liis^r^hts  will?banre  .been  forfeited  by  his  own  la- 
'€kes  (m).    lEkough  the  contrary  has  often  been  as-     With  respect 

serted,*"*^^^™^" 

(A)   O^fppriag  v.    (7iwAe,   1  .   (L)  Hamard  v.  Hardy ^  18 

Vem.270iMaddooksv.  Wren,  Ves.  459;  Ord  v.  Smth.  Sel. 

%  Cba.  Rep.  209.  Ca.  in  Cha.  10. 

(i)  BerUham    v.   Hatncaurtj  (m)  Marquis   Cholmondeky 

Prec.  in  Cha.   M\*L&fkii  v.  \.LardGUnUm,%iwi,Bcyi2Xk. 

Sm^,  %  Sch.  ^  Ob^f.  656.  1 80,  et  seq. ;  WhUmg  v.  WMie, 

{kyHughei  y.  mHiam$,  n  Oo&p.4,. 
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gage,  the  time  seited^  it  HOW  seems  established,  that,  this  doctrine 
onfy"from  the'  applies  to,  what  is  Called,  a  Welsh  mortgage ;  where 
th"de.bV  wM*^«i-  *  mortgagee  is  put  into  possession  for  the  purpose 
fUfied.  Qf  repaying  himself  the  money  advanced,  out  of 

the  rents  and  profits.    In  such  case,  however,  the 

time  will  only  begin  to  run  from  the  period  at 

which  it  can  be  shewn,  that,  the  debt  was  satisfi- 

Parol  evidence  ed  («).   PftTol  evidence  has  been  admitted  to  shew, 

admitted  toahewy  .,.,,  ^^^^  •.  »»  11 

that,  an  eatate  that,  the  cstatc  has  been  treated  as  affected  by  a 
ara^cted'Ty^a  Subsisting  mortgage,  within  twenty  years  imme- 
SS^*^"*"'''*    diatelyprecedinga  bill  brought  for  redemption:  a 

contrary  determination,  it  has  been  held,  would 

expose  the  mortgagor  to  the  risk  of  gross  fraud  (o). 

Between  per^      When  Several  persons  have  equal  equity  in  their 

equity^,^e^who'  fovor,  he  amougst  them  who  has  be^n  so  fortunate, 

mie^inay  make   ^^  prudcut,  as  to  get  in  the  legal  estate,  may  make 

all  the  advantage  q\[  the  advantage  thereof  which  the  Law  admits, 

ofit  which  the  ^  ,  , 

Law  allows:       and  thus  protect  his  title,  though  subsequent  m 

point  of  time  to  that  of  other  claimants :  Courts 
of  Equity  will  not  interfere  in  such  cases,  but  leave 
thus,  if  a  puisne  the  Law  to  prevail.  In  conformity  to  this  settled 
Si^^thrfi^*^^  doctrine,  if  an  estate  be  incumbered  with  several 
to^'^le  T^'  niortgage  debts,  the  last  mortgagee,  provided  he 
ute,  no  iuterme-  lent  his  moucv  bond  fide  and  without  notice,  may, 

diate  mortgagee  , 

can  take  the  es-  by  taking  in  the  first  incumbrance,  carrying 
huid^  without  with  it  the  legal  estate,  protect  himself  against  any 
i^^cam.**'^    intermediate  mortgage:  no  meme  mortgagee  can 

brance,  as  well  ^akc  the  estate  out  of  his  hands,  without  redeem- 
as  the  first. 

ing  the  last  incumbrance  as  well  as  the  first  (jal). 

But, 

(n)  Fenwick  v.  Reed,  1  Mer.  cited  2  Cox,  %95. 

120, 125.  (jp)  WortUy  y.  Birkhead,  2 

(o)  Reeks  v.  Postkthmaitet  Yes.    Senr.  673;    Morret  ▼• 

Cooper,  170;  Perry r.Marston,  Paske,  ft  Atk.  5S;  BameU  n 
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Bat,  to  support  this  doctrine  of  tacking,  the  fair- 
ness of  the  circumstances  under  which  the  loan 
desired  to  be  tacked  was  made,  must  be  liable  to 
no  impeachment  (9).    And  a  mortgagee  purchas-     But  the  legal 

.,        n        1  .•  •  •  estate  of  the  flnt 

mg  an  equity  of  redemption,  or  a  ptasne  mcum-  mortgagee  wui 
brance,  cannot  «et  up  a  prior  mortgage  of  his  own ;  ^p^^l^tcl^ 
nor,  consequently,  a  mortgage  which  he  has  got  in;  pujchajied  with 

*  ^  *^  wr  ^  %j  notice  of  inefiM 

against  mesne  incumbrances,  of  which  he  had  no-  iDcumbrances. 
tice(r).    Upon  analogous  principles,  if  the  first    where,  by  con- 
mortgagee  stood  by,  without  disclosing  his  own  ,^ncumbran^^ 
incumbrance  on  the  estate,  when  the  second  mort-  ^!^^^ 

has  induced  ano- 

gagee  advanced  his  money,  under  the  persuasion  •*»««•  *<>  advance 

1^  1.  ^ij.  •■■•■  1       money  on  the 

that  the  estate  was  liable  for  no  prior  debt:  the  estate;  the  first 

«._.  •     •      A  i»-i_»i»i       niortirairce  will 

first  mortgagee,  m  just  recompence  of  his  fraudu-  be  postponed  to 
lent  concealment,  will  be  postponed  to  the  second.  ^^^  •«»nd. 
And  the  rule,  as  well  as  the  reason,  of  decision  is 
the  same,  where  the  mortgagor  has  gained  any 
other  advantage,  in  subsequent  dealings  respecting 
the  mortgaged  estate,  by  the  connivance  of  the 
mortgagee  {s). 

If  the  legal  estate  be  in  a  mortgagee  in  his  own     Kpuutumoiu 
right;  imd  a  mortgage  of  the  equity  of  redemption  Smtl  w'ith'the 
devolve  upon  him  in  the  character  of  executor  to  u^ciThcidT^h^ 
a  subsequent  mortgagee;  the  legal  and  the  equit-  Mo<^r>s>it* 

able 

Weston^  1ft  Ves.  185;  Frere  y»  reyed  to  the  third,  knew  of 

Moore,  8  Price,  487.  the  second. 

(q)  Maundrell  v.  Mentndrell,         (r)  Toulmin  v.  Stereo  S  Mer. 

10  Ves.  260:  and  see  Mack-  Z24;  Mocatta  y.  Murgatroyd, 

rtthy.Sifmmons,  15  Yea.  8S5;  1  P.  Wms.  S9S;    Morrett  y. 

that  the  point  never  has  called  Paske,  2  Atk«  52,     SeCy  ante^ 

for  decision,  and  is  Tery  douht-  pp.  188, 184. 
fill, — ^whether  a  third  mortgagee         (i)  Beckett  y.  CordUy,  1  Br. 

can,  by  taking  in  the  first  mort-  857  ;  Berrisford  ▼.  Miimardf  2 

gage,  exclude  the  second,  if  the  Atk.  49. 
first  mortgagee,  when  he  oon- 

P2 
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able  estate  will  not  unite^  so  as  to  exclude  meme 

I  '    • 

mortgagees  (<). 
A  mortgage  in      It  is  Well  Settled^  that^  a  mortgage  in  fee  de- 
tb€  heir,  but  be   scends  on  the  heir  of  the  mortgagee ;  bat,  it  is  as 
holds  ID  trust;     certain,  that,  the  money  belongs  to  the  executor, 

and  the  heir  is  only  his  trustee.  Formerly,  how- 
ever, although  the  mortgagor  might  be  willing  to 
pay  the  money,  and  the  executor  might  want  it, 
yet,  if  the  heir  was  an  infant,  they  were  obliged  to 
'  wait  till  he  reached  his  full  age  (u).    This  incon- 

I  venience  has  now  been  remedied  by  statute  («?). 

When  a  mort-      When  an  estate  subject  to  a  mortgage  devolves 

gaged  estate  de-  •    i»     x         j  •  •  •    ^    j     •.    • 

scends  upop  an    upou  an  infant,  and  a  receiver  is  appointed,  it  is 

I  ^U^°,*^  keep^*^^*^  an  usual  direction,  that,  such  receiver  shall  keep 

down  the  inter-   ^owu  the  interest  of  the  mortgage.     But,  this  or- 

esi  • 

der  is  made  without  the  least  view  to  the  respec- 
tive interests  of  the  real  and  personal  representa- 
this  is  directed     tivcs  of  the  infant,  in  case  of  his  death.     The  di- 
Mke!ff[be\n^     rcctiou  is  givcu,  partly  in  justicc  to  the  inciim- 
^dofthelSant:  ^^^a^ccrs,  that  they  may  not  be  injured  by  the  act 
I  of  the  Court,  in  taking  possession  of  the  rents  and 

profits,  to  which  they  had  a  right  to  resort  for 
payment  of  their  interests:  and  partly  for  the  be- 
nefit of  the  estate  itself,  lest  the  incumbrancers, 
having  their  interest  stopped,  might  be  induced  to 
resort  to  proceedings  of  injurious  consequence, 
butiftheincam-  But,  the  incumbrancers  are  not  bound  to  avail 
avail  themselves  thcmselves  of  the  Order;  if  they  think  fit  to  al- 
toe'heir^f^^^    ^^^  *^^  interest  to  accumulate;  the  heir  of  the 

^  infant, 

.  (t)  Bary^tt  y.    Weston^   12         («)     Hokworth    v.     Lane^ 
Ves.  185 ;  Marrett  r.  Paskei  ft     Mosdiy,  198. 
1^  Atk.  53.  (v)  Sut  7  Ann.  c.  19.     . 


MORTGAGE  TRANSACTIONS.  199 


1 1 


infitnt^  in  case  of  ^is  death,  cannot  treat  this  as  iofant,  lu  rase  the 
any  fraud  upon  his  rights ;  but  must  take  the  es-  mutt  take  the  e^ 
tate  subject  to  the  incumbrances  as  they  actually  ^^  uJ^umb^- 
stand :  as,  on  the  other  hand,  when  the  interest  ^  ^^^  ^^ 
of  such  incumbrances  has  been,  in  fact,  paid  out  of 
the  rents  and  profits,  the  personal  representative 
cannot  complain  of  any  diminution  which  the  per- 
sonal estate  has  sustained  by  making  such  pay- 
ment :  neither  has  any  equity  against  the  other  to 
vary  the  state  of  things  existing  at  their  prede- 
cessor's death  (w). 

It  is,  no  doubt,  true,  that,  a  person  becoming     No  doubt, « 
entitled  to  on  estate,  subject  to  a  charge  for  his  ^hTacqulroi'iJm 
own  benefit,  may,  (if  he  be  competent,  in  point  of  ^*^^^j|j  o^ " 
affe  and  otherwise,  to  do  legal  acts,)  at  once  take  ^^^^^  ^^^  h"« 

^  '  ,       '  '         ;    •     ,  A  own  benefit,  may 

the  estate,  and  keep  up  the  charge.    And,   up-  keep  up  the 

chapflfe  * 

on  this  subject,  a  Court  of  Cquity  is  not  guid- 
ed  by  the  rules  of  Law.     Equity  will,  sometimes, 
hold  a  charge  extinguished,  where  it  would  sub- 
sist at  Law ;  and  sometimes  preserve  it,  where  at 
Law  it  woulfl  be  merged.  .The  question  turns  upon  in  Equitj^,  this 
the  intention,  actual  or  presumed,  of  the  person  2^  the  in™  • 
in  whom  the  interests  are  united.    In  most  in-  i|,^whIiII^thrtwo 
stances  it  is,  with  reference  \o  the  party  himself,  interests  are  unit- 
of  no  sort  of  use  to  have  a  charge  upon  his  own 
c^state :  and  where  such  is  the  case,  it  will  be  held 
to  sink,  unless  (after  allowing  a  reasonable  time 
for  his  election  (^),)  something  has  been  done  by 
him  to  keep  it  on  foot  (y).    And  where  no  inten-  where  the  party 

^       w  incapable  of 

•  tion 

{n)Beriiev.  Lord  Abingdon,  (y)   Forbes   v.   Moffatt,  18 

5  Meriv.  566.  Ves.  390.      See  the  head   of 

{x)  Kirkman  v.    Miles,    13  **  Testamentary   Pispositiona," 

Ves.  389.  vol.  1,  p.  387. 
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expre»og  any  tion  is  expressed,  or  the  party  is  incapable  of  ex- 
Slairidere  what  i  pressing  any,  a  Court  of  Equity  considers  what  is 
™*[^*^"^8^  most  advantageous  to  him  (x).    For,  we  have  just 

seen,  it  has  been  held,  that,  as  between  the  real 

and  personal  representatives,  their  rights  are  pure 

legal  rights ;  and,  that,  neither  has  a  scintilla  of 

equity  to  make  the  property  that  which  it  is  not 

However,  where  in  fact  (a).     This  doctrinc  has,  however,  beeii 

Sot  to  chang^^^  thought  to  havo  been  laid  down  too  broadly ;  for, 

Sc  propww^      though  it  certainly  is  not  the  course  of  Courts  of 

be  collected,  ef-  Equity  to  act,  for  the  mere  purpose  of  converting 

feet  will  be  gifreo  .  ^  .  i        i^^v  .,1 

to  that  intention,  one  spccics  of  property  mto  another  (6);  stm, 
prais^y  declared:  whcre  an  intention,  on  the  part  of  a  testator,  to 

change  the  character  of  the  property  can  be  col- 
lected; the  Court,  it  seems,  will  be  disposed  to 
give  effect  to  that  intention :  although  no  express  act 
is  done,  or  intention  declared,  by  the  testator  (c). 
and  where  the    And  property  duty  converted,  must  clearly  be  tak- 
Sl^il^'^be^^dai^  ^^  ^^  *^®  State  and  character  in  which  it  is  found 
"^^H^'.!^   .   at  the  death  of  the  testator,  or  intestate  (rf) :  in 

must  be  taken  m  ^    ' 

/  the  BUte  in  which  guch  casc,  Lord  Rosslyu's  rule  is  not  questionable: 

it  is  found.  ■■    a       xi_  • 

and  no  one  can  contend  for  the  existence  of  any 
equity,  as  between  the  two  classes  of  representa- 
tives, to  have  that  considered  as  real,  which  has 
been  didy  converted  into  personal  property;  or 
Reference  to  a  vice  versd.  What  acts,  however,  will  be  consider- 
ed 

(«)  S.  C.  p.  892;    Thonuu  (b)  Croft  v.  Slee,  4  Yea.  65. 

V.  KemySf  2  Freem.  207,  and  (c)  Kirkman  t.  Miles^  IS 

ft  Vem.  348 ;  Best  v.  Stamford,  Yes.  389 ;  Raskley  ▼.  Masters, 

ft  Freem.  288.  1  Yes.  Junr.  204;  BidAdph  v. 

(a)  Walker  y.  Denney  ft  Yes.  Btddulph,  12  Yes.  165. 

Junr.  176;    Oxenden  v.  Lord  (d)  Browne  y.  Groombridget 

CompUm,  ibid.  70;  Attorney^  4  Mad.  501. 
General  t.  Bowyer,  5  Yes.  808, 


discnision  of  the 
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« 

€d  B»  amountinGr  to  a  due  conversion,  in  Equity ;  quc8tian*-by 

^  ^hat  acts  a  man 

and  by  what  acts  a  man  may  take  a  mortgage,  takes  upon  him. 
granted  by  another,  upon  himself,  so  as  to  make  made  by'rnothfrf 
his  personal  estate  the  primary  fund  for  its  re- 
demption ;  may,  frequently,  be  matter  of  nice  con- 
sideration: this  question,  as  well  as  the  order  in  and— io  what 

«  .  X      i_     order  are  ataets 

which  assets  of  a  testator,  or  mtestate,  are  to  be  to  be  applied,  in 
applied  in  discharge  of  mortgage  incumbrances,  to  „|^^ap  debts? 
which  he  was  liable ;  will  be  found  discussed  in 
another  part  of  this  treatise  (e). 

A  mortgagee,  who,  after  foreclosure,  sells  the  es-     a  mortgagee 
tate,  and,  (the  produce  being  insufficient,)  proceeds  cionng  the  equi- 
upon  the  bond  for  the  remainder  of  his  debt;  JJ^^jSZlS' 
thereby  opens  the  foreclosure  (/ ).     To  make  both  ^'^r^"'  **** 
securities  available,  he  should  first  obtain  execu- 
tion upon  the  personal  covenant,  before  he  takes  a 
decree  for  foreclosure;  though  the  preliminary  steps 
may  be  going  forward  in  Equity,  whilst  he  is  pro- 
ceeding at  Law  (g).    Cases,  however,  might  easily 
be  put,  in  which  a  mortgagee,   hoping  that  the 
sale  of  the  estate  will  prove  sufficient  to  liquidate 
the  debt,  may  be  desirous  not  to  harass  the  mort- 
gagor by  a  previous  proceeding  on  the  bond,  which 
he  was  knovm  not  to  have  the  means  of  fully  dis- 
charging, so  that  a  foreclosure  would  still  be  ne- 
cessary.    It  seems  rather  hard,,  that,  a  mortgagee 
should  run  any  risk  of  suffering  loss,  in  conse- 
quence of  such  indulgent  consideration  towards 

his 

(e)  See  the  head  of  "  Tea-  Barker,  8  Ves.  5S0. 
tamentary    Dispositions,    8ec"         (g)    Rees  v.   Parkinson,  2 

vol.  1,  p.  385,  et  seq.  ^  Anstr.  497 ;  Schoole  v.  SaUt  \ 

(/)  Dashwood  V.  Blyihway,  Sch.  &  Lef.  176. 
1  Eq.  Ca.  Ab.  817;  Perry  v. 
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Adecf«e  for  a  hifi  debtor:  and*  in  Ireland  (A)>  as  well  m  in  tile 
foreclosure,  is  a  ^^  Indies  (i)^  it  iji  A  Qommon  practice  to.  make 
TK'JhsIT^*'  a  decree  for  a  sate  instead  of  a  forecJwure ;  ajid,  if 
Courts  of  Equi-  n^^  Sale  produce  more  than  ihe  debt,  the  surplus 

goes  to  the  mortgagor;  if  less,  the  mortjgagee  has 


his  remedy  for  the  difference*    But  thifl  course, 

though  (as  said  by  Lord  Erskine,)  more  aaalogouA 

to  the  relative  situation  of  bcNrrower  and  lender^  is 

not  adopted,  with  respect  to  bills  of  foreclosure,  in 

or.  at  any  rate,  English  Courts  of  Equity  (f) :  or,  at  any  rate,  only 

biii^iTtaken  pro  iu  those  iustauccs  in  which  the  bill  is  taken  pro 

eonfesso.  confe€9o  (it).    And  when  it  was  said,  in  the  ease 

last  cited,  that,  it  is  often  referred  to  a  Master  to 
set  a  valuation  on  the  estate,  in  order  that  the 
plaintiff  may  take  it  pro  tanio;  it  is  presumed,  tids 
was  only  meant  to  be  admissible,  if  both  parties 
Of  course,  a    Consented*    Of  course,  if  a  mortgagee  bring  his 

ITo^'S^toT  bill'' for  a  sale(/),"  or ''for  foreclosure,  or  «ife(*)r 
sale,  when  he     ^^  €€  j^  ^j^g  g,|^  ^hat  ho  may  sell  (jiV  be  cannot  af- 

has  framed  his  .f  \   -" 

bill  for  that  very  tcrwards  object  to  a  decree  for  sale:  but,  wh^e 

relief. 

no  such  consent  is  necessarily  to  be  implied,  a  mort- 
gagee can  never  be  compelled  to  submit  to  a  sale, 
or  to  relinquish  the  estate  until  he  has  the  money 
actually  in  his  own  hands  (o).  j^ 

(A)  Oiffard  v.  Hort,  1  Sch.  (k)  Dashwood  v.  BUhazey, 

&    Lef.    987;    Lightbume   ▼.  Mosely,  196. 

Swift,  8    BaH  &    Beat.  !911;  (I)  Daniei  v.  Skipwkh,  t  Br. 

M'Dommgh  t.  Skewkidge,  2  U6. 

Ball  &  Beat.  563.  (m)  Kirkham  v.  Smith,  1  Ves. 

(t)  Beckford  v.   Kembie,  1  Senr.  261. 

Sim.  &  Stu.  16.  (n)  How  v.  Vtgwret^  I  Cha. 

(j)     Perry  v.  Barker,  IS  Rep»  dS. 

Ves.  205;    Goodier  v.  AshUm,  (o)  PoHlethwatU  t.  Blytke, 

18  Ves.    8S;      Troughian    v.  2  Swanst.  25. 
Binkes,  6  Ves-  575. 
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If  the  mxatfULftee  of  an  estate,  whidi  bia^  49-*    }^  whatraiea 
scended  to  the  infant  heur  of  the  mavtgagWi  will  when  amortgag- 
consent  to  a  sale ;  it  may  be  referred  to  a  Ma^t^r  upoo  an  iuiknt^ 
to  inquire,  and  report,  whether  it  will  he  for  the 
benefit  of  the  mfant  that  the  ^tate  should  b^ 
sold(j9):  instead  of  maknig  the  usual  deeree  for  ' 
for ecflosiire  against  hkn,  with  a  day  to  shew  eause 
wiien  he  attains  his  age  of  iwentyrone  years  (g). 

H^en  <»e  exeoutor  is  indebted  to.  his  testatoir,    Rule,  when  one 
and  has  given  a  ^lortgage  senility,  whieh  there  19  en  an  umf&^t 
reaso*  to  appiidieiid  wiU  prove  insuflBcient,  thi9  ^^^Tx^j^, 
oo-eseoutors  shavdd  take  their  «ther  cemedies  be.- 
fore  they  brhig  a  bilil  for  a  foreclosure  (r) :  to  pur- 
ine the  iaAter  eonrse,  would  be  to  accept  an  imr 
perfect  satisfaction;  and  mark  a  negligent  (if  not 
a  fraindulent)  administration  of  the  testa1fOr*s  as- 

If,  'by  a  elause  in  the  mortgage  deed,  it  he  pror     wben  it » pro- 
vided,  that,  on  defeult  of  payqient,  the  mortgagee  ^{t^^^ 
may  sell  the  estate;  he  wiH  be  enabled  to  make  a  "^''^  tbemoii- 

gag^  may  aell 

good  title  thereto,  and  may  enforce  speeific  per-  the  estate; 
formance  of  a  contract  for  such  sale.  An  under-  make  agood  title, 
taking  by  the  mortgagorthat  he  would  join  in  exe- 
cuting any  conveyance  to  a  purchaser,  will  be  un- 
derstood to  have  been  inserted  in  tbe  mortgage 
defd  solely  for  the  benefit  of  the  mortgagee,  and  not 
as  a  condition  upon  which  a  purchaser  can  in- 
sist (s) .     But,  of  course,  if  the  mortgagee  sell  and 

cppvey, 

(p)  Mondey  v.   Mondey^  1  56. 

Ves.  &  Bea.  224.  («)  Clap  v.  Sharpe,  18  Vet. 

(g)  Goodier  t.  Askton,  ubi  346,  note;   Carder  v.  ^f organ, 

suprH.  18  Ves.  947. 

(r)  Lucas  y.   Seale^  2  Atk. 


204  TREATISE  ON  FRAUDS. 

convey,  not  absolutely,  but,  as  a  defeasible  estate ; 

the  equity  of  redemption  will  still  remain  in  the 

mortgagor  (/). 

Where  amort-      A  mortgagor  will  not  be  restrained  by  injunq- 

jSlSS  from  oiT-  *^^^  fr^™^  cutting  timber  on  the  mortgaged  estate, 

ting  timber.       (seasonably,  and  so  as  not  to  bear  the  character  of 

waste,)  unless  it  is  shewn  that  the  security  would 
be  insufficient,  or  at  least  scanty,  without  the  tim- 
ber (u):  or,  unless  there  has  been  a  decree  for  an 
Underwood  u  account.  Under  a  foreclosure  bill  (v).    And  under- 
1^  *     "*  *    wood  is  considered  as  a  crop;  which  a  mortgagor, 

allowed  to  remain  in  possession,  cannot  be  restrain- 
ed from  cutting,  in  the  ordinary  course  of  .husband- 
A  vendor  may  ry  (w).    But,  where  a  vendee  has  obtained  possQS- 
dSefrom^cu^     sion  of  an  estate  under  a  contract  of  sale,  and,  be- 
timber,  before  his  fg^g  payment  of  the  purchase  money,  begins  to 

cut  timber,  he  may  be  restrained  by  injunction,  on 
the  application  of  the  vendor,  who  stands  in  the 
A  mortgagor  in  situation  of  an  equitable  mortgagee  (x).     And 
SS^i^'n^  where  a  mortgagor,  aUowed  to  retain  possession, 
firom  OTttin**"*^  makes  use  of  that  indulgence  to  commit  waste ;  as 
timber^  the  wholc  estate  is  a  security^  he  will  be  restrain- 

ed (y) :  as,  on  the  other  hand,  a  mortgagee  in  fee, 
in  possession,  who  cuts  down  timber  without  ap- 
plying the  produce  in  reduction  of  the  mortgage 
debt,  will  be  in  joined  («).  rp, 

(t)  Croft  V.  Powellf  Comyna,  (w)  Humphreys  ▼.  HarrUon^ 

608;   Hansard  v.  Hardy ,  18  1  Jac.  &Walk.  582;  Hampton 

Yea.  462.  ▼.  Hodges,  8  Ves.  105. 

(tt)    Hippisley    v.  Spencer,  (x)  Crockford  ▼.  Alexander, 

5  Mad.  422.  See,  ante,  vol.  1,  15  Ves.  188. 

p.  287.  (y)    Robinson  t.  LitUm,    3 

(o)    Wrighi    v.  Aikyns,    1  Atk.  210. 

Ves.  &  Bea.  814.  (si)  Farrant  v.  Lovell,  8  Atk. 

I 
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The  doctrine  that  a  mere  deposit  of  the  title    A  depomt  ^ 
deeds  of  an  estate^  without  a  single  word  pass-  opmt€  at  mT^ 
ing  (a),  operates  as  an  equitable  mortgage,  has  been  SSsf***^  "^**" 
so  firmly  settled,  that^  although  frequently  repro* 
bated,  and  not  to  be  extended,  it  must  be,  now, 
looked  upon  as  undoubted  Law  (h).    And  a  lien  so  not  to  be  db- 
created,  cannot  be  displaced,  even  by  prerogative  SJ^t,  diwTSn^^ 
process,  in  respect  of  subsequent  debts  due,  on  to"tEjf crow*' 
simple  contract,  to  the  Crown  (c),  at  least  unless 
the  party  claiming  such  lien  knew,  when  he  took 
the  deeds,  that  the  depositor  was  an  accountant  to 
the  Crown  (d).    Where  the  case,  however,  is  one,  but,  if  acoom- 
not  of  mere  deposit,  hut,  of  a  deposit  with  a  written  SrHttenlgre^ 
agreement,  that  agreement  must  j)rt99i4yaote  deter-  "J^  ^  "^ 
mine  the  purpose  of  the  deposit  (e) :  though,  it  has  tcrminc  the  pw- 
been  determined,  that,  where  the  deposit  original-  pout: 
\j  was  for  a  particular  purpose,  such  purpose  may 
be  enlarged  by  a  subsequent  parol  agreement  {/). 
Where  the  purpose  of  the  deposit  is  not  evidenc-  in  other  cuet, 
ed  by  writing,  (which  is  an  omission  always  to  be  Smitted!^"^  ** 
regretted,)  the  rule,  now  established,  calls  upon 
the  Court  to  which  the  question  is  submitted,  to 
decide,  upon  parol  evidence,  what  is  the  meaning 
of  the  deposit:  thus  leading  to  a  discussion  of  the 
truth  and  probability  of  evidence,  which  it  was  the 

very 

7ft$ ;    W\$hnngkm  v.  Banks^  neral^  6  Price,  465. 

Sel.  Ca.  in  Quu  SI.  (d)  Broughton  v.  DaviSf  1 

(a)  Ex  parte  LangsUm^  17  Price,  ft2S. 

Ves.  230,  («)  Ex  parte   Coambe,   17 

(6)  Ex  parU  WethereU,  11  Ves.  371;   Ex  parte  Mount- 

Ves.  401;   Ex  parte  Hmgh,  fart,  14  Ves.  607. 

ihid.  408 ;  NorrU  v.  WUkmeon,  (/)  Ex  parte  Kensingtonf  2 

12  Ves.  198.  Ves.  ft  Bea.  84. 

(c)  Casberd  ▼.  Attorney'Ge' 
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y^TS  9\U^cP  o^  th^  statute  of  frauds  entirely  to  ex- 

The  lien  b^        'flxff  Ufn  by  pos^essiou  of  deeds  cannot  be 
S^a^  only  njapt^ined,  yrbe^e  SHch  (Jeed?  ijrere  not  deliyer- 

:Irn,!Ide"Sr"  i^^  ys^  9f  deposit,  m  tb^  sensp  in  which 
P«^J  !?^.*^V  =  thai  yroa-ji  ^as  l^^en  used  ifi  p*se^  of  thw  kind, 

^^{tb  j^,  ^   q   'pre^e^i  ^fd  imme4iat^   tecurity. 

)JVhe]q,  tI|£ii'/e/Eore,  there  was  no  intention  to  put 

tfe§  rfpejfe  ?n  pie4ge.  but  they  were  deliyered  only 
l^r  th^  p.UTppse  of  haying  a  l^gal  moftga^e  pre- 
pared^ ^uc}i  9.  d^Uv^ry  qreOitea  110  lien  in  the  nature 
but,  a  d^ppsit  of  of  w  equitable  moi:tgage  (h).     But,  where  the 
p^iTLy,  if     ^e#.  have  ^pen  dep/)siit^  ^ith  .^  tihird  person, 

SorraSU"'  (^^  *^^  deB«ftit9r'8  ^ife.  for  that  would  be  the 
equitable  iiioi:t-  ^a^iiie  thing  £^s  retaining  thew  in  his  own  possession,) 

thi3  loay  be  cpnsidered  a?  a  deposit,  by  way  of 
mortgage,  for  the  creditor ;  provided  that  is  proved 

to  be  the  int^tion  (i).    Nqr  will  the  equity  be  va- 

'  "  '  '  *  . .  • 

ried>  by  the  fjuct,  that,  th^  thjird  parjiy,  with  whom 
the  title  d^QcU  were  deposited,  was  the  attorney  by 
^bPin  a  regular  mo;:tgag^  yeas  to  be  prepared ;  if 
the  iqtentiQP  wai^  to  g^ye  ^  lien,  in  the  ns^ture  of 
piqrtgAge,  in  the  mjeantime  Q).  Upon  thjs  ground 
of  di^tiiictioii,  the  cai^ps  ofNarris  y.  Wilkinson,  and 
M^  parte  BuUeel,  are  not  inconsistent  with  Ex 
p^r^  Comings  and  Edge  v.  Worthingion.  . 
AdditioDa]  ad-      Where  title  deeds  have  been  deposited  as  a 

vaoccamay  be  '1:1 

pledge 

(jg)  Ex  parte  Haigh,  1 1  Yes.  Price,  501 :  and  see  Redding  v. 

404;  Norris  v.  Wilkinson,  12  Wilkei,  3  Br.  401. 

-Ves.  197.  (t)  Ex  parte  Coming,  9  Ves. 

(A)  S.  C.  p.  199;  Ex  parte  H7. 

Bulteel,  2  Cox,  ^47;  ^fcwfi^  (j)  Edge  v.  WoriUngton,  1 

ford  V,  Scott,  1  Turn.  &  Ru8s.  Cox,   212:    and   see   Card  v. 

280;   Williams  v.  Mediicot,  6  /i^-ay,  ^  $ch.  &  Lef.  385. 
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pledge  for  moinej^  then^  or  previoUsly,  advanced;  charged,  as  a  Ztai 
it  has  been  determined,  (but  the  role,  it  has  b^efi  ousiy  deposited : 
said,  ought  not  to  be  extended  farther  than  the 
cases  have  already  gone,)  that,  Additional  advanc- 
ces,  if  made  out  on  oath,  and  not  disproved,  may 
also  be  charged :  upon  the  ground,  that,  it  is  impro- 
bable any  person,  having  made  an  advance  upon  a 
security  which  he  holds,  should  make  farther  ad- 
vances without  reference  to  that  Security  (k). 
For,  though,  in  one  case.  Lord  !E3don  asked,  it  in  this  respect,  a 
it  were  possible,  that,  a  party  taking  only  a  depo-  mortgage  u 


more 


sit,  should  be  iii  a  better  situation  than  he  would  li^''^i^\^^ 
have  been  had  he  taken  an  actual  mortgage  (/)'?  actual  one; 
yet,  strange  as  an  answer  in  the  affirmative  may, 
at  first  sight,  seem.  Lord  Eldon  himself  has  decid- 
ed, that,  this  proposition  may  be  maintained.    We 
have  just  seen,  that,  whei'e  a  mijrtgdge  is,  what  is 
termed,  khe^tahle'dne,  farther  advances  miay  be 
lacked,  by  paroragreemerit,  or  even  by  inference  df 
such  agreement;  but,the  eminent  Judge  just  naihed,  for,  when  a  mort- 
declared,  confidently,  that  there  never  was  a  case,  r^^coa^y^^ 
where  a  man,  having  taken  a  mortgage  by  a  legal  ^^^'  ^^^J^^ 
conveyance,  was  afterwards  permitted  to  hold  chiiged  by  legal 
that  estate  as  faftfter  charged,  not  by  a  le^  dod-  *^°  ^^ '  ^"  ^' 
tract,  biit,  liy  iiiference  from  t&e  pbssesstbn'of  the  and  not  by  in* 
deids  (m).    In  this  instahce,  therefore,  an  itiip^r-  ^*'*"''*- 
feet  assurance  conf(ii«  more  extensive  rights  {ttkn 
a  perfect  bne  wotild'!io.    This  latioinaly  miy  be 
adiied  to  the  othi^r  bbj^ctions, ' whidh  have  induced 

Lord 

{k)  Ex  parte  Langston^  17  891. 

Ves*  231;  Ex  parte  Sensing'         (Q    Ex  parte   Coombe^   17 

ion,  ft  Vea.  &  Bea.  ^84;  Ex  V'es/s7l. 

parte  Hooper^  I'Meriv.  9;  Ex  ,     (m)  Ex  parte  Hooper,  \9 

parte  Lloyd,  1 61yn  &  Jameaoo,  Vea.  480. 
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Lord  Eldon^  and  many  other  distinguished  law- 
yers, to  regret,  that,  the  doctrine  of  (miscalled) 
equitable  mortgage  ever  received   countenance. 
To  what  ei tent  The  vice  of  that  doctrine  is,  that,  it  proceeds  cm 
titie^Ske?'^  ^  the  erroneous  supposition,  that^  a  deposit  of  title 
2S*iLlo  ^  deeds  can  refer  to  nothing  but  an  intention  to  sub- 
cj^^«  *°  ®^"**'  ject  the  estate.     The  deposit  may,  however,  be  of 
may  be  of  ?aiue   considerable  use  without  any  such  object:   the 

right  to  hold  the  deeds,  so  as  to  work  out  payment, 
may  be  of  great  value  to  a  creditor;  and  there  are 
many  cases  in  which  that  right  can  be  maintained 
against  all  the  owners  of  the  estate  (n).  A  creditor 
may  do  this,  even  where,  by  the  terms  of  a  written 
memorandum  accompanying  the  deposit,  he  is  pre- 
cluded, as  we  have  before  seen,  from  claiming  an 
equitable  mortgage  (o).  It  is  clear,  that,  when 
a  creditor  has  possession  of  his  debtor's  title  deeds, 
under  circumstances  not  constituting  him  an  equi- 
table mortgagee,  he  cannot,  by  making  a  deposit 
of  those  deeds,  without  the  owner's  privity,  oblige 
till  he  b  paid,  such  owner  to  give  a  mortgage.  The  creditor 
fllTd^nrup^^  certainly  may  have  possession  of  the  deeds  under 
difficnity  in  ret-  g^j^jj  circumstances,  that,  if  he  hand  them  over  to 

ting  back  the  '  ' 

deeds.  a  third  person,  the  owner  will  find  insuperable  dif- 

ficulty in  getting  them  back :  but  a  mere  deposit 
will  not  |)ind  him  to  give  such  third  person  an  ac- 
tual interest  in  the  estate  (jp). 
Roles  as  to  It  foHus  the  Concluding  direction  of  one  of  Lord 

where^e  mort-  Rosslyn's  general  orders  in  bankruptcy  (y),  that, 

the 

(n)  S.  C,  p.  479.  Ves.  401. 

lo)Ex  parte  Wright,  10  Ves.  (q)  Dated  8th  March,  1794 ; 

ft59.  see  4  Br.  550. 
{p)  Ex  parte  WethereU,   11 
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the  commissioners  shall  examine  any  mortgages  |^gor  tecouet  a 
upon  the  estate  of  the  bankrupt,  against  whom  the        "^ 
commission  undet  which  they  are  sitting  issued; 
and  if  they  find  such  mortgages  to  be  valid,  they 
are  anpowered  to  sell  the  mortgaged  premises, 
and  to  apply  the  proceeds,  or  so  much  thereof  as 
may  be  necessary,  in  discharge  of  the  mortgage 
debt;  but,  in  case  the  monies  arising  from  the  sale 
prove  insufficient  to  satisfy  what  shall  be  found 
due  to  the  mortgagee,  then  such  mortgagee  is  to  be 
admitted  a  creditor,  under  the  commission,  for  the 
deficiency.    It  has  been  decided,  however,  that, 
equitable  mortgages  are  not  within  the  scope  of 
this  order:  they  are  objects  of  more  difficult  con- 
sideration, which  the  Court  reserves  to  itself;  but 
the  jurisdiction  of  the  Lord  Chancellor,  over  such 
cases,  is  indisputable  (r).     When  a  mortgagor  be-    wiien  a  fint 
comes  bankrupt,  and  a  sale  of  the  mortgaged  pre-  ^^M^^er  for 
mises  has  been  obtained  under  Lord  Rosslyn's  ^"^'^^ 
Creneral  Order  (s),  by  a  prior  mortgagee ;  a  second  if  a  second  i^ort- 
mortgagee,  not  having  come  in  under  the  commit  J^mc^o  S^ 
sion,  and  choosing  to  rest  upon  his  security,  can-  2^,  wm^Siui 
not  be  compelled  to  join  in  the  sale,  the  produce  ^^^^^  ^  ^ 
thereof  being  insufiicient  to  satisfy  both  mort- 
gages ;  and  the  equity  of  redemption  being  in  the 
second  mortgagee,  not  in  the  bankrupt,  the  conse- 
quence necessarily  is,  that,  no  title  can  be  made, 
without  paying  off  the  second  mortgage  as  well 
as  the  first  {t).    When  a  mortgagee  has  once  giv-    a  mortgagee 

who  has  proved 

en  ^ 

(r)  Ex  parte  Paykr,  16  Yes.  {s)  Dated  8th  March,  1794; 

435 ;    Ex  parte  Jennmgi^    ft  stated,  4  Br.  550. 

Swanst.  362 ;  Coiberd  v.  At-  (t)  Ex  parte  Jackson,  5  Yes. 

tamey-Generai^  6  Price,  460;  358. 
see  Che  head  ct "  Bankruptcy.'* 


! 
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tnder  a  commfe-  ^  Up  his  iMUgBi/ge,  ^d  pfoved  ufide^  A  'M^aimis- 
n^thudection:  sioti  ^f  t>^Akriipt  ^ga^Bt  the  mottgixgOT,  he  ^tvfll 

Ttoif  (npon  a  sub^qtiebt  sak  of  %lie  ttioi'tg^ed  ^e^ 
tate,  at  k  liigh  prioe,  by  f^e  ai^Vl^^^,)  t)6  allo^ir^d 
but,  though  he  t6  f Mradt  his  eledttota  (W).  But>  the  moAgagee  ctf 
Sj^th^dLSt'^on  «^  1>ftttkfti^t*8  e*Ae,  l?lid  has  'j^vett  up  thedeedi;  *>tt 
jSeVJLic,  ***^^*'fe  **«  pW>duce  Wf  a  s jiJe  <ff  dffe  e^tatfe,  wiB 
should  the  sale  '  ^g^  be  »consider^  8^  %a»nttg,  thereby,  partefd  wfth 

be  set  aside  his  ^  "^    ^ 

2t«n  revi?e8.       his  7i>n;  moiild  th6  srale  stib^quetitly  appear  to 

have  bden  mvaM,  the  ^ui^chi^  haltitig  been  mttfle 
"by  the  anssigtiee :  (aftd  without  an  order  enabling 
him  to  hecbtOib  the  pm^cbaset*  (*>):)  ?ln  such  a  caSfe, 
if,  on  a  resale,  the  estttte  bring  a  ^higher  price,  Vhe 
-advatrce  itiust  go,  in  1;he  firi^  place,  to  siitisfy  thfe 
tttortgagee  (iv). 
Lien  by  assign*      An  assignment  of  refits  atfd  }jr6flts  Is  Ah  Odd 

STdp^oBts/" '   ''^y  of  cohveymg';  btit,  it  amounts  to  an  equitabte 

Uen;  and  wOiild  otitic  the  assignee  to  comeitlto 
equity,  and  insist  upon  a  mortgage  (ir). 
^PActice,  trhen     'Lord  Redesdalc,  in  one  case  (y),  held,  (accord- 

kJffl^eS  tog  to  the  report,)  that,  a  mortgagor  could  not  be 

2Se."'^*'^  <*%fed  to  pay  the  mohey  due  dft  his  bond,  if  he 

W6re>ln  danger  of  ttot  g^tiiig  back  his  title  deeds: 
^d,  thftt,  the  mb^gi^e  cotilU-haVe  nothing,  eicept 
on  condition  of  r«<ietit6yibg  aind  giyinjg  dp  Ihe  ti- 
•tie  di^eds  which  he  teoei  ved.  Probieibly,  his  Ii»o*d- 
Hhip^s  words  wei^  not  so  utiqualffied  as  I9i^y  dtk 
^lifepotted.  At  all  ef <6ttts,  it  hds  been  since  decid- 
ed, 

(«)  Ex  parte  DowneSf   18  V)9s.  tO. 

Ve8.  291.  (x)  Ex  pane  W'dU,  1  Vet. 

(tr)  Ex  parte  Bage^  4  Mad.  Junr.  VSt. 

460.  4y)  Se^ook  v.  SM,  1  Mu4c 

(w)  Ex  parte  Morgan,  12  'Lef.  176. 
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ed  (z),  that,  although  an  inqmry ,  as  to  what  is  become 
of  the  title  deeds,  as  well  as  a  reconveyance,  at  the 
mortgagee's  expense,  is  onlyreascmable,  when  such 
costs  are  occasioned  by  his  loss  of  the  deeds ;  and, 
that,  however  slight  the  risk,  an  indemnity  should 
be  given  against  the  consequences  of  a  possible 
assignment  of  the  mortgage ;  stiU,  these  precau- 
tions being  taken,  a  decree  will  be  made,  for  pay- 
ment of  the  money  within  a  limited  time,  upon 
such  reconveyance  executed  and  indemnity  given, 
by  the  mortgagee;  or,  in  default  of  payment,  for 
a  foreclosure.  And  this  decision  has  been  followed 
inavery  modem  case  (a),  though  the  learned  Judge, 
there,  expressed  a  doubt,  whether  it  might  not 
have  been  a  still  better  course,  merely  to  niake  the 
usual  decree  for  redemption  and  reconveyance, 
leaving  it  to  the  mortgagor  to  bring  an  action 
of  trover  for  his  title  deeds.    The  only  objection  the  objection  to 
to  which  is,  that,  it>is  not  the  usual  course  for  the  the^MaardeaL, 
Court  of  Chancery  to  take  up  causes  by  parts  (b) ;  J^j'^^p^ 
and,  that,  it  is  desirable  a  question  should,  if  prac-  8Dcc,feeiii8tobe» 

the  disinclination 

ticable,  be  decided  at  once,  and  not  piecemeal  (c) :  of  Equity  to  take 
the  principle  upon  which  Courts  of  Equity  dis-  ^r^l^here^by 
countenance  multiplicity  of  suits  (rf),  appears  not  «"«^«P»y'»fif»'^ 
less  applicable  to  all  other  subjects,  than  to  testa- 
mentary, ejectment,  or  manorial  cases;  with  re- 
spect to  which  the  Courts  are,  familiarly,  in  the 

habit 

(z)  Siokoe  V.  Robson,  3  Yes.  (c)  Oraham  v.    Graham^  1 

&  BesL.  51 ;  S.C.  19  Yes.  SSe.  Ves.  Junr.    276;   Knight    v. 

(a)  Shelmardine  v.  Harrop,  Knight,  3  P.  Wms.  333. 

6  Mad.  44.  (d)  Richards  y.  Syms,  Bar- 

(hy Barnes  v.  Crwoe,  1  Ves.  nard.   92,  Gilb.   Ghanc.    159, 

Junr.  498 ;  Palk  v.  C/tnton,  1  ft  Mitford,  1 1 7. 
Ves.  5B. 
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halHt  of  acting  upon  the  rak,  tlMt,/hMiri  fit  per 
phiTU,  quod  fieri  potest  per  paueiora. 
A  mortgagee       A  Hioftgagor  who  has  boTf owed^  from  the  Bame 

who  lias  lent  mo-  xi_.«.         i»x  .lx-^^ 

uey  to  the  same  party,  moaey  on  the  security  of  two  estates^  moBt 

Srify  of°two  ^  ^^^*  if  ^^®  security  turns  out  to  be  scanty,  bring 
wtates,  may  in-  j^jg  |^j|  ^^  redeem  the  other  mortgage  only ;  he 

si8t  on  bemg  re-    ^  ^^  ^  ' 

deemed  as  to      will  be  Compelled  to  redeem  both,  if  he  will  have 

back  either  estate  (e) .    Lord  Hardwicke,  it  is  true, 
once  intimated  a  doubt  on  this  subject  (/ ) ;  but 
modern  cases  halve  confirmed  the  doctrine,  that, 
the  mortgagee  may  insist  on  being  rederaaed  aa 
to  both  his  demands,  or  neither ;  with  this  treason- 
able restrictioiiy  however,  that,  a  man  who  hap* 
p^is  to  be  engaged  with  toother  in  one  mortgage 
only,  tnay  redeem  the  same,  thoiigh  the  other  per- 
son concerned  therein  has  pledged  another  es*- 
A  subsequent  tatc  (g)^    A  Subsequent  mortgagee  who  comes  te 
redefm^aprior    jcdecm  the  mortgage  of  a  prior  mortgagee,  must 
mort^^^eiitire-  ^gj^^  ^^  redeem  it  entirely;  although  his  own  se- 
cond mortgage  affects  only  part  of  the  estates  comf- 
prised  in  the  first,  and  that  under  a  different  title* 

Necessary  par-  ^^nd  in  cvcrv  oasc  in  whidi  the  question  of  re- 
ties  to  a  bill  for  "^ 

redemption.       deinptioii  Is  agitated  as  betweai  two  mortgagees, 

the  mortgagor,  or,  if  he  be  deceased,  hiabeir,  must 
be  a  party  (A) :  and  in  every  case,  whether  of  re*- 
demption,  or  foreclosure,  the  parties  entitled  to  the 

whole 

(c)  Pwrefoy  v.   Pwrefoy^  1  Junr.  376 ;  Cator  v,  CharUon^ 

Venu    29 ;      Shdtlenorth    v.  and  CoUeU  v.  Mmnden^  cited  ft 

Laycockp  1   Vern.  245 ;  Pope  Ves.  Junr.  d77« 

T.  OmUm^  ft  Vera.  286.  (A)  ArUrobus  v.   Smithy  12 

(/)  Ex  parte  King,  1  Atk.  Yes.  69;  Fell  v.  Bromrnj  2  Br. 

300.  278. 

(g)  Jones  V.   Smaikf  2  Vet. 
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irhofe  mortgage  money  must  be  before  tiie  Coiwt  (i). 
Where  tbe  title  ideeds  of  a  mortgaged  estate  have 
heeu  lost,  aad  the  heur  at  law  of  the  mortgagee  can- 
oat  be  found ;  t>n  a  bill  brought  by  the  mortgagor, 
ta  nedeem,  it  wiU  be  proper  to  make  the  Attorney- 
General  a  party^  to  obtain  his  consent,  on  the  part 
of  the  Crown,  to  a  retranafer  of  the  estate  {k).  And 
IB  one  case  (/),  in  whicfti  there  was  no  heir,  disco* 
.verafole,  who  could  reeouTey;  the  executor  of  tihe 
moitgagiee  w»s  restrained  from  pcoceeding  at  Law, 
to  compel  payment  of  ihe  money ;  whidi  was  or- 
dered inrko  Cburt  until  the  exeentm*  should  find 
the  Idek;  or  xmtil  an  act  of  Parliament  should  be 
Obtained  to  revest  the  estate. 

In  a  suit  by  a  mortgs^ee  for  a  foreclosure,  the     Tiie  time  Snt 
Court  acts  agaiAfft  a  person  unwitting  to  pay,  and  ^  m^^e"^^ 
Ifiiposes  on  him  terms;  in  such  a  case,  th^  time  i"a^gJ3!*^JJ^ 
fixed  Jor  payment  as,  upon  application,  usisally  en-  f  ^  7^^^ 
lar^d  (m).    Tiiis  practice,  howevjer,  though  gene- 
ratty  astablished,  is  not  of  course  (n),  and  has  been 
diaapproved ;  Lord  Eldon  having  declared  its  fre- 
4]iient  effect  to  be  a  severe  ^frievanceto  the  mort- 
gagee :  it  will  not,  tlierefere,  be  jextended  to  a  case 
in  which  the  mortgagor  is  plaint^  in  a  biH  for  re- 
4eniption:    by  ^bringing  4»ich  a  bill  the  idaiixtiff  but  a  plaintiff; 
professes  thatihis  pnosiey  is  ready;  and  hecannot  £fha7c  w^ 
be  permitted  to  offer  payment  at  a  distant  peri-  ""^"^y  ^^^y- 

od. 

(t)  Palmer  y.  Earl  of. Car-         {m)  Monkhouse  v.  Corpora^ 

Me,  1  6iBi.  Sc  Stu.  4ft6.  iion  of  Bedford,  17  Ves.  982  ; 

{k)  Smith  v.  Bicknettf  S  Ves.  RcfWoiMe  ▼.  Cooper,  1  iSim.  A: 

A  Bm.  59,  note.  fitu.  S06. 

(/)  Cited  in  SchooU  v.  AM,         (n)  Quarles  v.    Knight,    % 

1  Sch. «  def.  17r.  ¥fke,  6&0. 
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When  a  di»^  od(o).  A  dismissal  of  a  biU  fpr  redemption,  in 
for  redemption  consequence  of  non-payment  of  the  money  at  the 
Ee.'""''"^  day  appointed,  operates  as  a  foreclosure;  but  a 

dismissal  for  want  of  prosecution  would  not  have 

that  effect;  or  prevent  the  mortgagor  from  filing 

another  bill  for  the  same  matter  (jp). 

Id  general  cases,      At  Law,  interest  ou  a  boud  debt  is  never  allowed 

is  not  allowed     beyoud  the  penalty  of  the  bond  (q) ;  and,  in  gene- 

beyond  the  pe.    ^^  ^^^^^  ^^le  samc  rulc  prevails  in  Equity  (r): 

but,  where  the  creditor  has  been  kept  out  of  his 
money  by  an  injunction  {*),  or  other  proceeding  by 
which  he  has  been  prevented  from  going  on  at 
Law  (/);  it  is  only  reasonable  that  he  should  be  allow- 
but  notwith-      ed  all  interest,  accumulated  by  such  delay.    In  the 
has  been  given  as  casc  of  a  mortgage,  bcsidcs  his  lien  on  the  land,  the 
cSritJ'fSTm^^^^  creditor  constantly  takes  a  security  by  bond :  in  a 
gage  debt,  the     g^\i  upon  that  boud  he  cannot  recover  interest  be- 

mortgagc  itself  is  ^ 

given  to  secure    youd  the  penalty  (u):    without  special  circum- 

payment,  not  of  /    \       »    ^   xi.  i.  •    -. 

the  bond,  but,  of  stauccs  (tr).     But  the  mortgage  is  to  secure  pay- 
rowS^and  if  the  Dient,  uot  of  the  boud,  but,  of  the  sum  for  which 

hisliJ^ifiTK  *^®  ^^^^  ^"  ^^^°'  together  with  all  interest  that 
the  penalty  of  the  may  ffrow  due  thcreon.    The  same  sum  is  there* 

bond  IS  out  of  the   _     "^  7.«.  ,  ,    ,        i.«. 

question:  fore  differently  secuTcd  by  different  instruments; 

by  a  penalty,  and  by  a  specific  lien.    The  creditor 
may  resort  to  either ;  and  if  he  resort  to  the  mort- 
gage, the  penalty  is  out  of  the  question.     It  is  un- 
important 

(o)  NovoneUki  v.  Wakefieldt  414. 

17  Ves*  418.  (#)  Hale  v.  Thomas,  I  Vera. 

(p)  Hansard  v.  Hardy,  18  349. 

Ves.  460;  Bishop  of  Winches-  (/)  Dwall  v.  Terry,  Show. 

ier  V.  Payne,  11  Ve9.  199.  P.  C.  16. 

(q)  Wilde   v.    Clarkson,    6  (u)  Anonym.  1  Eq.  Ca.  Ab. 

T*  R.  803.  M,  pi.  7. 

(r)  Clarke  v.  Seion,  6  Ves.  (w)  S.  C.  I  Salk.  154. 
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important  whether  the  bond  and  the  mortgage  se- 
curities, were  given  at  the  same,  or  at  different, 
times ;  or  which  security  was  first  made.     And,  <»  this  principle, 

,-,     ,  ,,,..«  1      the  obligation  of 

m  this  instance,  the  obhgation  of  a  surety  may  be  a  surety,  there- 
more  extensive  than  that  of  the  principal :  though  exTeoTwe  than  "^ 
it  is  only  upon  such  collateral  grounds  that  a  sure-  |J]J*  °^*  P"°"' 
ty  can  be  held  liable  to  such  further  demands  (x) : 
but  where  a  mortgage  is  given  by  a  surety,  to  se- 
cure a  debt  by  bond  entered  into  by  his  principal; 
the  creditor  may  make  the  mortgage  available  to 
the  same  extent  as  if  it  had  been  given  by  the  prin-^ 
cipal  debtor  (y). 

To  bring  an  infant  trustee  («)  within  the  statute     What  circum- 
of  7  Ann.  c.  19,  or  a  lunatic  trustee  (a)  within  the  gary  to  bring  ei- 
statute  of  4  Geo.  2,  c.  10,  it  is  necessary  that  each  l^*aie^ro,tLi 
should  be  a  dry  trustee,  without  interest.   If,  there-  w»**»»»  **V®  •*■' 

*^  tutes  enabhng 

fore,  in  either  case,  the  party  be,  not  only  seised  as  them  to  convey; 
mortgagee,  but  also  entitled  to  the  mortgage  mo- 
ney, he  cannot,  under  the  statutes  cited,  reconvey  a 
mortgaged  estate.     Biit,  when  such  party  is  trus- 
tee for  himself  and  a  co-executor;  as  the  mort- 
gaged  money,  being  part  of  the  personal  estate, 
may  be  paid  to  the  co-executor,  when  that  is.  done, 
the  infant,  or  lunatic,  may  be  considered  as  a  naked 
trustee.    And  even  where  an  infant  conveys  as  a  in  what  caaet 
trustee  within  the  statute,  not  being  so;  still  if  it  wliibe^s^ppDrt- 
were  a  case  in  which  he  would  be  bound  to  convey  f^,  though  an  in- 

"^    lant  nas  convey- 

when  he  came  of  aire,  his  conveyance,  until  avoid-  ^  >*  &  trustee 

^  '  ^  within  the  su- 

ed, tute^notbeingso. 

{x)  White  V.  Sealfff  1  Dougl.         (z) v.  Handcock,  17 

50;  Knight  v.  Maclean^  S  Br.  Ves.  384;  Ex  parte  Sergisonf  4 

497.  Ves.  149. 

(y)  Clarke  v.  Lord  Abmg^  (a)  Ex  parte  TWin,  3  Vea. 

don,  17  Ves.  109.  k  Bea.  150. 
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ed,  would  psM  the  Ic^al  estske;  and  dnring  his  in 
fancy,  no  one  wouU  hare  a  ri^bt  to  eleei  for  faMr, 
whether  it  should  be  yoid>  or  not;  Hor  woiilft  tf 
Court  of  Equity  permit  him,  when  he  became  adnk, 
td  aYoid  his  deed.  Under  sncfa  a  conteyance^ 
therefore,  a  good  title  may  be  made  (b). 
A  subsequent       By  the  4th  resolutiou  in  the  leading  case  of 

statute,  or  judir-   -^  ___      w^,  j*  ^^     -n  »xv* 

ment,  may  be     Btace  V.  The  Duches8  of  Marlborough  ((?),  it  wa« 
mort^gr  ^"^  settled,  that,  if  a  first  mortgagee  lend  a  further  sun 

to  the  mortgagor,  upfon  a  statute  or  judgment,  he 

shall  retain  against  a  meme  mortgagee,  till  both 

the  mortgage,  and  also  the  statute,  or  judgment^ 

are  paid:  because  it  is  to  be  presmned,  that, he 

lent  his  money  upon  the  judgment,  as  knowing  he 

had  hold  of  the  land  by  the  mortgage;  and  in  that 

cdnfldence  Ventured  a  farther  sum  on  a  security^ 

which,  though  it  passed  no  interest  in  the  land^ 

certailily  gives  a  Uen  thereon.    Nor  will  a  supers 

vening  bankruptcy  of  the  mortgagor  aflbct  this 

right.    A  judgment  of  this  kind  is  incorporated 

with  the  mortgage;  and  is  not  such  a  mere  judg« 

ment  as  the  stat.  of  2i  Jac.  1,  c.  19,  has  reference 

To  prevent  cir-  to  {d).    As  against  the  heir  of  the  mortgagor,  the 

booS  may 'be  ^    mortgagee  may,  also,  tack  a  bond,  in  order  to  pre- 

thc'^&ofS?^  vent  a  circuity  of  suits;  it  is  solely  matter  of  ar- 

mortgagor.        rangement  for  this  purpose;  and  the  principle  ex* 

plains,  and  limits,  the  rule;  which  will  not  be 
extended  by  allowing  a  bond  to  be  tacked  as  against 

other 


(6) ..... ;  T.  Hanikock,  1 7  Skepfurd  v.  TkUg,  i  Atk.  S51  ^ 

Ves.  384:   see,  however,  In  re  Ex  parte  Knott,  11  Ves.  617. 

JiakHbay,  7  Pt.  SSO.  (i)  Bkker  ▼.  Hunis,  1 6  Ves. 

{/:)  %  P.  Wins.  294;  aftd  sM  401. 
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9tfa9r  speeialt]^  creditara(«):  or  mi  assignee  of  the 
equity  0f  rodan^tion  (/X 

A  decree  of  forecloaure  will  bind  a  mortgagee    practice,  when 
of  the  equity  of  redemption,  who  becomes  such  l^^^S^r^^ 
pendente  lite;  and  it  is  not  neeeseary  tomake  such  ^^^^ 
auhsequeut  mortgagee  a  party  to  the  suit  (g) ;  denu  uu. 
otherwise  a  firaiidulent  mortgagor  might  render  the 
pffoceedings  intefminable. 

A  mortgagee  may  have  a  reeeirer  appointed  at    a  mortgagee 
the  mortgagor's  expense ;  but  where  the  mort-  ^^crlppoinhed, 
gagee  receives  the  rents  personally,  he  cannot  ^har^fo^^ 
make  any  charge  for  so  doing  (h\    Even  although  ing  tije  rcota  per- 
an  l^^eioent  to  that  e&ct  has  been  Altered  mto 
tietweepQk  the  parties,  the  Court  will  not  carry  it  iu« 
to  execution ;  for  it  may  only  have  been  a  scheme 
for  evading  the  laws  against  usury;  or  an  oppres* 
sive  advantage  taken  of  the  mortgagor's  necessi* 
ties  (f).    And  when  a  mortgagee  takes  possession.    And  where  a 
he  cannot,  generaOy,  or  at  least  universally,  ap-  J^jS^  hf  ** 
point  a  receiver;  but  if  the  nature  of  the  estate  be  f*""^'  general- 

-*'  Jy,  appoint  a  re- 

auch,  that  great  time  and  trouble  must  be  saeri^  ceiver. 
ficed  i^  the  receipt  of  the  rents,  he  may  appoint  a 
mc^v»  (k). 
A  mortgagee  cannot  be  eompeUed  to  take  pos-    a  mortgagee 

m^mal^w^ .  cannot  be  com- 

session ; 


(e)  Lonthian  v.  Hasel,  3  Br. 
ISH;  Hmngr$0n  v.  Rogef$f  1 
Vm.  Junr.  ^18. 

(/)  Adams  V.  Claxton,  6 
Yes.  229;  Traughton  v. 
TrougkUm,  1  Yes.  Smr.  87; 
Coleman  v.  Winck,  1  P.  Wms. 
775. 

(g)jBiilnpof  WincheHerv. 
Payne,    11    Yea.   199,   197; 


Garth  v.  Ward,  2  KiV.  115; 
Meteal/e  v.  Puhertoft,  2  Yes. 
&  Bea.  ^jOH. 

(A)  langsttffe  ?•  F^rmiv^kfi, 
10  Yes.  405;  Carew  v.  Join^ 
ston,  2  Sch.  &  Lef.  907. 

(t)  French  v.  Baron,  ^  Atk.  1 20. 

(Ar)  DavU  v.  Dendy,  3  Mad. 
17^;  Baniihon-v^Hifolmore,  1 
Yern.  315.  See^aii^tf,  p.l91. 
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« 

peiied  to  take      sessioD;  for  he  would  thereby  subject  himself  W 

pOflDCOOiDD  i  tf  V 

an  account^  which  a  Court  of  Equity  will  never 

force  upon  a  mortgagee.    He  may  file  a  bill  of  fore- 

but,  when  he      closurc  without  takiuff  Dossession;  but.  when  he 

thinks  fit  to  doso,  _  _  _      _  ,  .         ,      .    , 

he  must  apply  the  has  thought  fit  to  take  posscssiou,  he  IS  bound  to 
ITreducmg  tbe^'  ^PP^y  ^^  ^^c  routs  and  profits,  as  the  Court  would 
mcumbraoces;    distribute  thcm^  amongst  the  several  persons  claim* 

ing  interests,  subject  to  his  mortgage.  He  will 
be  equally  bound  to  do  this^  although  he  may  have 
entered,  not  as  mortgagee,  but,  as  assignee  of  the 
tenant  for  life:  the  whole  of  the  rents  and  profits 
must  be  employed  in  reducing  the  incumbrances; 
not  only  by  pay-  not  ouly  by  payiuff  the  current  interest,  but,  also, 

ing  current  inter-  .  «•  a  •  '     i 

est,  but  any  ar-  by  paying  off  any.  arrears  of  mterest;  even  those 
htve  accrued?*^  accrucd  duc  prfor  to  the  estate  of  the  tenant  for 

STthe^?  ^*^  (^)-  '^  **^®  ™^^  ^^^  otherwise,  the  tenant  for 
Dant  for  life.       life  might,  by  collusiou  with  the  mortgagee,  throw 

the  whole  arrears  upon  the  reversioner:  and,  if  it 
be  objected,  that,  on  the  principle  estal£shed,  the 
tenant  for  life  may  lose  his  whole  interest;  the  an- 
swer  is,  that,  he  should  apply  to  have  the  estate 
sold ;  in  which  case  the  Court  will  give  him  a  life- 
estate  in  the  interest  of  the  surplus  money,  al« 
though  the  sum  will  be  increased  by  the  amount 
given  for  the  inheritance,  which  interest^  if  unsold^ 
wovld  have  yielded  the  tenant  for  life  no  profit  (m). 
Rule,  when  a       If  a  mortgage  of  an  estate  held  by  lease  for  lives 
?hei?^ieaae^  be  taken,  without  a  covenant  on  the  part  of  the 
ffliing^  tti^     mortgagor,  that  he  will  procure  the  lives  to  be  fill- 
1'^^  ed  up,  as  they  drop  off,  he  cannot  be  compelled  to 

do 

(/)  Lord  Penrykn  v.  Hughes,         (m)  S.  C.  p.  107 ;  Tnuy  v. 
5  Vei.  104,  106.  Lady  Hereford,  %  Br.  138.     . 
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do  so;  but  the  mortgagee  may  add  the  expense  of 
renewals  to  the  principal  of  the  mortgage,  and  it 
will  carry  interest  («). 

Notwithstanding  the  strict,  but  proper,  rule.    Where  an  ei- 
laid  down  by  the  statute  of  frauds  and  perjuries,  ditiooaij^  n^' 
excluding  parol  evidence  with  regard  to  interests  SJJ|*JS!fre^^ 
in  land,  where  such  interests  are  of  longer  duration  ^"^^^^jJJ^t  ^^ 
than  three  years ;  Lord  Hardwicke  held,  that,  con«  money  » the 
ditional  estates,  for  securing  payment  of  a  sum  of  ^  "^ 
money,  admitted  a  distinction.    In  the  case  of  ab- 
solute estates,  indeed,  (his  Lordship  said,)  it  can- 
not be  admitted  that  parol  evidence  of  the  gift  of 
the  title  deeds  should  be  received^  so  as  to  make 
such  gift  operate  as  a  conveyance  of  the  land  it- 
self: but,  where  a  mortgage  is  made  of  an  estate, 
that  is  only  considered  as  a  security  for  money 
due ;  the  land  is  the  accident  attending  upon  the 
money  which  is  the  principal ;  when  the  debt  is  when  the  debt  b 
discharged  the  interest  in  the  land  followsof  course,  iilterait  mthe  ^ 
Even  at  Law  the  interest  in  the  land  is  defeated;  ^J^  '^. 
and  in  Equity,  when  the  debt  appears  to  be  satis-  ^^^j^^^  kind  of 

^      "     .  **  evidence  may  be 

fied,  there  arises  a  trust  by  operation  of  Law  for  admitted  to  shew 
the  benefit  of  the  mortgagor;  bringing  the  case  ^p*^"^ 
within  the  exception  of  the  statute  of  frauds,  and 
authorizing  the  Court  to  receive  every  kind  of  evi- 
dence of  pa3rment;  though,  of  course,  with  due 
caution  in  estimating  the  credit  due  to  such  evi- 
dence (o). 

(n)  Lacon  v.  MerHns,  S  Atk.         (o)  Richards  v.  Syms^  Bar- 
4;  Hamilton  v.  Denny ^  1  Ball     nard.  Ch.  Ca,  9d. 
&  Beat  t02. 
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CHAPTER  XXIII. 


Fraud  in  the  Execution  of  Powers. 
Therearefinuds  Ix  can  hardly  be  neeeasanr  lo  obtierTe,  thaA* 

to  which  the  ex-      -     ^  .  ^  ,       , ,  .      ,  .      ■ 

ecutiooofpowera  whatever  curcumstaiices  should  oonrtitttte  actual 
tt^iiariy  ex-  f^^^  ^^  relation  to  deeds  not  executed  undet 

powers,  will  be  equally  ftaudulent  iu  respect  of 
deeds  executed  by  virtue  of  powers.  Without  t^ 
peating,  therefore,  the  principles  and  auUionties 
which  will  be  found  under  the  head  of  ^'  Convey* 
ance  and  Setflement/'  and  elsewhere  in  this  woric; 
caUiD|»  there-  the  present  section  will  be  confined  to  a  considev*^ 
remeditt!^"  ^  atioA  of  those  frauds  to  which  the  execution  of 

powers  is  more  peculiarly  liable. 
Chiidmi  D»y     Though  there  is  no  case  where,  in  an  arranger 

contract  witn 

each  other  to  ment  Settling  the  interests  of  all  branches  of  a  &- 
havlng^p^r  to  ^iily^  it  has  bc^  held^  that,  children  may  not  ooa«- 

JSS*'*"^^^^^  ^^  ^^^  ""^^  ^^^^  ^  K^^®  *^^  ^^^^^  Jw^vioiT 
S^c  'uuuiTfit-  P^^'^  ^  distribute  property  amongst  them,  sone 

benefit,  which  the  parent,  without  their  contract 
bat,  where  a  pa-  with  each  othcr,  could  uot  havo  (a) :  yet,  wbere  a 

rent  takes  ad-  x   l      -  j*         x*  r  -a 

Tantage  of  a  dia-  parent,  having  a  discretionary  power  of  appoint** 
oftp^ntment^'^  mcut  amougst  such  of  his  children  as  he  thinks  fit, 
amoDgst  his       lakes  advantage  of  the  power  of  selection  confided 

to 

(a)  Dav%$  V.  UpMU^  1  Swanst.  136 :  and  see  Ooddard  v.  Car" 
/i#fa,  9Price,  185. 
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to  hiiti,  to  fltipulate  with  one  of  hi»  ehtUren  fi»r  chiidreD*  to  iti. 

ti*  %    •  r-MK  •    ,  --^-^j  pulatc  with  one 

some  selfish  interest  (o) :  an  appointment  yitiated  of  them  for  some 
by  such  a  corrupt  motive  is^  altogethM  and  ahso-  ^  I^^^^^S^t 
lately,  void.    Even  a  bondjide  pmx^aaer,  without  ^  ^J^J^iS^ 
notice,  under  such  an  appointment,  will  be  enti-  ^  ftKogstiwr 
tied  to  no  aid,  whatever,  from  Equity.    For,  pow* 
en  of  this  kind  are,  in  Equity,  considered  as 
trusts  (c)*    In  ordinary  cases  of  fraud  in  matters     inoirdiiMry 
of  contract,  the  whole  transaction  is  undone,  and  ^^ct^Sftaini* 
the  parties  are  restored  to  their  original  situation.  ^^^ partUJij 
When  a  partially  valuable  consideration  has  been  ^^^^^^^Ij^ 
given,  its  return  is   secured,  as  the  condition  recei?ed,  by  the 
upon  which  alone  equitable  rdief  against  the  fraud  equitable  reiiec 
will  be  afforded  (d).   But,  where  a&ther has  made  JdT*  ^"^  "^" 
a  fraudulent  appointment  of  personal  estate  to  one    ?"^  ^^  ^^^ 

**  *  make  a  frauda- 

of  his  cfaildrra,  upon  a  secret  understanding  that  i^ot  appointment 

in  fiivor  of  one 

such  child  shall  reasaign  a  part  of  the  fund  to  a  of  his  children, 
strapger;  if  this  transaction  be  impeached,  there  is  de^nding,thaT, 
nothing  whidi  a  Court  can  treat,  either  as  a  con^  ^Jn^^a 'Ja'S 
sideration  to  be  restored  to  the  child,  if  the  ap-  **"«  ^""•^  *^  » 

^    stranger; 

pokttment  be  set  aside ;  or,  as  a  consideration  given, 
but,  incapable  of  restitutimi,  and,  therefore,  afibrd- 
ing  a  ground  for  supporting  the  appointment, 
so  far  as  it  is  for  the  fiivored  child's  benefit: — 
which  would  be  to  say,  the  child  should  have  the 
fuU  advantage  he  bargained  for  by  the  fraudul^it 
agreem^it:  of  course,  the  same  principles  must 
apply  to  a  similar  bargain  in  respect  of  rml  estate. 
Were  a  Court  of  Equity  to  allow  such  a  contract 
to  take  effect,  it  would  be  to  authorize  a  vile  spe- 
cies 

(h)  NtMit  -v.  Trtdenmdcy  1         {d)  See  examptes  under  the 

Bi.&Befttt9:  andteeifi/^  head  of  "Frauds  in  Annuity 

(c)   Kemp  ▼.  Kempt  ^  Vet.  Transaetkmay*'  vol.  1,  pp.  510, 

856.  ei  seq. 
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cies  of  traffic  between  a  parent  and  his  children, 

who  were  the  objects  of  a  power  of  appointment 

the  appointment  vcstcd  in  him.     An  appointment  under  such  an 

^^AbwUfid^     agreement  is  void  in  toto  {e):  and  (where  the  legal 

purchiwer,^ndcr  estate  is  outstanding  in  trustees,)  a  bin  by  a  pur- 

10  corruptly  chascr  for  valuable  consideration,  and  without  no- 
made,  cannot,        ,  ,  ,        « 

where  the  legal  ticc,  uudcr  an  appointment  so  made  of  property 
ing,  maintain  a  i^  settlement,  wiU  be  dismissed,  as  against  the 
Sn'to'th???'  persons  entitled  under  the  settlement,  in  default 
fc«i;:f'a%Sid"  ^f  *  ^*»id  appointment.  The  payment  of  a  mo- 
appointment,  are  ncy  Consideration  cannot  make  a  stranger  become 

the  object  of  a  power  created  in  favor  of  diildren ; 
he  can  only  claim  under  a  good  appointment,  exe- 
cuted in  favor  of  some,  or  one,  of  the  children.   An 
appointment,  at  first  impeachable  as  voluntary, 
may,  indeed,  be  sustained  by  a  consideration  aris- 
ing ex  post  facto;  as,  for  instance,  where  the  sub- 
ject of  appointment   is  purchased  for  valuable 
consideration  from  the  appointee;  but,  that  is,  on- 
ly, where  a  valuable  consideration  was  all  that  was 
wanting  to  have  made  the  appointment  good  ah  in- 
where  there  haa  ttio  (y):  J  where  there  has  been  fraud  in  the  con- 
conooction  ofa  ^  coctiou  of  a  bargain,  payment  of  money  cannot 
o^Mt  Mvmc^of  ^*^®  *^  appointment,  in  pursuance  of  such  bar- 
money  cannot     gain,  ccasc  to  be  fraudulent,  though  it  may  cease 

make  an  appomt-  ^  o  f 

roent,  in  pursu-    to  be  Voluntary  {g). 

gain,^ceasetobe     But,  although  uudcr  circumstauccs  similar  to 

fraudulent         thoso  abovc  Stated,  the  whole  transaction  is  void; 

In  many  caMa,  there  is  a  distiuct  class  of  cases  in  which  the  exe- 

howeter.theex-  ^^^^^ 


(e)  Aleynv.Belekier^  1  Eden,  (g)  Daubeny  v.  Coekhwn^  1 

198.  MeriT.  626 ;  Cadogan  \.  K(fn- 

(/)  George  v.  Milhanke^  9  neti,  Cowp.  434. 
Vca.  1 90. 
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cution  of  powers  is  void  only  in  part: — ^as,  where  a  ecution  or  pow 
parent^  having  power  to  appoint  amongst  childrefi  ciared  void  onij 
only,  without  their  consent  (A),  appoints  B,part  to  '^^  tolbc^w- 
grandcMldren ;  this  is  a  fraud  only  to  the  extent  ""•'n^^CT; 
in  which  it  deprives  the  true  objects  of  the  pow-  • 
er  of  the  benefit  intended  for  them  by  the  party  cre- 
ating the  power;  the  execution  of  which,  there- 
fore, is  held  void  only  for  the  excess  (t). 

There  is  nothing  in  the  least  degree  contradic*  for,  innocent  ob- 
tory  in  these  decisions;   in  that  first  cited,  the  ire  not  to  raff^ 
Court  declared,  that,  neither  a  party  to  a  fraudu-  ^n'jStfbSK 
lent  appointment,  nor  any  one  claiming  through  the  execution  of 
him,  should  avail  themselves  of  such  appointment,  party,overwhom 
to  the  prejudice  either  of  innocent  objects  of  the  troU  huB  exceed! 
power,  or  of  those  having  the  legal  estate  in  the  "^  ^^  authority. 
fund,  in  default  of  a  valid  execution  of  the  power : 
in  the  latter  class  of  cases,  it  was  justly  settled,  that, 
innocent  objects  of  a  power  should  not  suffer  to- 
tal disappointment,  because,  in  the  execution  of 
such  power,  a  party,  over  whom  they  had  no  con- 
trol, had  exceeded  his  authority ;  but,  that,  an  ap- 
pointment so  made  should  be  good  so  far  as  the 
power  was  exercised  for  the  benefit  of  the  objects 
thereby  intended;  and  void  only  for  the  excess* 

It  should  be  observed,  that,  in  Davbeny  v.  Cock-     in  Dauhefw  v. 
hum,  there  was  no  actual  possession  to  be  revoked,  SMn^^Si^SS 
the  Court  had  only  equities  to  deal  with;    the  JJJciurthS' 
contract  had  not  been  completely  executed;  the  oniyeqaities  to 

deal  with* 

interest  it  was  intended  to  give  remained  a  chose  the  caae  might 


en 


{h)  Whke  V.  St.  Bathe,  1  BrtiUm  v.  Warde,  2  Ves.  Junr. 

Ves.  &  Besu  $99:  see  post.  $60;    Palmer  v.    Wheeler,  % 

'     (i)  AdoMgy.  Adams,  Cowp.  Ba.  &  Beat  28;    Cr&mpe  r. 

6  il ;  PUt  ▼.  Jackson,  %  Br,  51;  Barrow,  4  Ves«  685. 
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hare  iuvoifed  §n  oetion,  and  wbpever  takes  an  asngnment  of  a 
ties,  if  the  pui^  ek69e  en  action  takes  it  subjeet  to  ail  the  equities 
Sr^Sdl^?*  affecting  it<*):  had  the  purchaser  £6r  valuable 
atioo,withoiitno-  ooasideratiim,  without  notice,  obtained  actual  poa- 

tice,  bad  obtain-  '  ^ 

ed  actual  posM-  scssion  (/)  of  the  fund,  he  would,  of  conrse,  haye 

been  defendant,  instead  of  plaintiff,  in  the  suit; 
aad,  it  abonld  seem,  tfiait,  the  original  fraud,  of 
which  he  was  not  conusant,  would  not  have  pse- 
ranted  his  plea  frmn  being  admitted  (m);  the 
Court  will  not  usually  even  entertain  a  bill  to  perpe* 
tuaie  testimony  agamst  such  a  purchaser ;  nor  take 
the  least  step  imaginable  interfering  witii  his  acto^ 
al,  and  legal,  possession,  acquired  by  purchase, 
without  fraud  on  his  part  (n). 
If  a  parent  pur-      If  a  parent,  having  a  power  of  appointment 

^e'ofbfcb^^  his  children,  purchase  the  share  of  one 

J^"bJX  «er-  ^^^*^>  **  ^^"^  ^  ^  Pl^"  ****^  ^  attempt,  by  the 
ciae  of  a  power,   excrcise  of  his  power,  to  entitle  himsdf  to  more 

entitle  himaelf  to  ^ 

more  Uian  tbat    tiian  the  share  which  that  child  would  have  taken 

child  would  bays 

taken  in  default  in  de£Milt  of  af^ointmcnt  (o).  It  would  be  equals 
^r^t  ll^tbcr  ly  fraudulent  if  a  father  were  to  appoint  to  a  child 
^S*dL"e2d*  who  was  deceased,  fntestate  and  without  issue;  or 


intntateand       ^ho,  thowh  fivinff,  was  an  iirfantin  a.  hopeless 

without  usoie;  or  *,  ,  .-« 

toonewho^  State  of  health  (jp);  it  would  be,  m  lact,  m  ap» 
«n^fimt™f  "  potntment  by  the  father  to  himself,  who,  under 
bq^easatateof  ^^^  drcumstances,  would  take  as  tbe  deceased 

ehild'«  i^presentative,  if  the  transaction  could  be 

'Suppoited: 

(Jfe)  2Wiilan  .r.iknsmi,  I  P.  Vbb.  Junr.  4A%;    Jiaevtf   v. 

Wins.  496.  fVoodhouse,  Sel.  Ca.  in  Cba.  80. 

(I)  Strode  y,  Blackbumet  3  {o)  Smiths.  Lard  Camelfard^ 

Wm.  tU.  e  V€8.  Junr.  7U. 

(m)  'WiMwffn  y.  X«e,  9  Ves.  (p)  M*Qwefh  ▼•  Fa^pAar, 

M.  11  V«t«  479;  Lwd  MuuMn- 

(«)  Jemufd  .V.  Smmdert^  t  broke  v.  Si\ymmv^  1  Br.  995. 
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iHpfiortod:   stwh  «ti  appoiiiinwnt  umild  not  be 
good.eyenif  mde  in  &vtir  of  chfllren  of  tiie  decoEf* 
ed  party,  lutless  Buch  children  were  within  liie  de* 
Bcription  of  the  power  (q) .    But^  where  a  testator,  but,  apower  may 
.after  a  bequest  to  his  widow  for  her  Hfe,  cmpow-  auttwrnc^an"  p- 
en  her  to  divide  the  property  amongst  such  «f  P^j,"*  rf  II  dJSi 
f'  his  children  and  their  issue"  as  should  be  sop*  ed  child. 
rvnng  at  her  deatii;  these  words  are  not  to  bexuh 
deiBtood  as  denoting  tiie  manner  in  which  the  es- 
tate is  to  be  given,  but  the  perscms  to  whom  it  is 
to  be  given.    All  are  equally  objects  of  the  pow<^ 
er,  and  it  is  not  to  be  supposed,  that,  the  testator 
intended  to  exclude  the  issue  of  any  of  his  children, 
because  their  parents  might  be  dead  at  the  time  of 
the  division  of  the  property,   fiuch  a  power,  there- 
fi»re,  would  be  well  executed,  by  appointing  a 
share  to  each  of  the  BiirviViDg  cfaildi^ell  of  the  tes^ 
tMor,  and  a  share  to  the  kime  of  a  deceased 
child  (r).    A  power  of  appointmcBt  aniongst  chiisk-    The  ezcoitioo 
ren,  ho wevier  iarge  the  terms  by  which  it  is  given  i^^^]^ 
to  a  parent,  is  stiH,  in  some  degree,  a  power  06ap«-  ?^  ^  ^  P'^^iy 
led  with  a  trust;  and  its  esxecntion  must  not  be  amouDt  to  a 
elearly  illusory.    But,  Lord  fiUkm  has  dedared,    ^  ' 
titfit,  the  ^piestion,  whedier  an  appointment  is,  or  is 
not  illusory,  involves  extreme  diflicidty ;  and  is  a 
fmuk  upon  which  the  judicial  decisions  are  too 
twnfcradictory  to  be  reconciled :  the  result,  howev- 
er, seems  to  he,  Aat,  if  an  appointment  is  not  il- 
lusory in  this  sense — ^^that  it  almost  amottnts  to  a 

fraud; 

<f )  MiMUon  T.  Andrem,  I  91;  M'Ohie  v.  M'GUe,  t  Mad. 

\9$.    Senr.    SS;    Bmg€ss   ▼.  S?f. 

MmmU^   10  Yes.  SU;  Ak-  (r)    Em  paHe  WOlmmt,  1 

ck0r  r.  BuUker,  I  Yea.  &  Bet.  Jae.  &  Walk.  9$. 
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an  appoititmeni  fhtud ;  it  caiuiot  be  Set  aside  (/) :  and  a  power  to 
oDe  chTid  may  give  to  such  of  his  children  as  the  parent  shall 
^  «*^*  think  proper,  will  give  a  latitude  to  appoint  to  one 

only(0- 
Ad  appointmcot     M^ere,  in  the  execution  of  a  power^  an  appoint- 

made  to  depend  .     •  j      .        ■■  i 

upon  a  coiitin-    mont  IS  made  to  depend  upon  a   contingency, 
iSi^thin'^the     ^^^ic*^^  **  t^®  ^^^^  of  such  exccution,  is  more  re- 
t^aii*"dd!  *"    ™^*®  ^^^  ***^  policy  of  the  Law  admits;  the  ap- 
pointment is  void,  for  all  purposes,  even  that  of 
a  gift  over  to  one  who,  if  the  gift  had  been  to  him 
immediately,  would  have  been  entitled  to  receive 
it :  a  subsequent  limitation  under  an  appointment 
will  not  be  accelerated,  merely  because  the  pre- 
vious limitation  proves  bad ;  but,  the  whole  must 
go  as  in  default  of  any  appointment  (u). 
A  power  given     If  a  tcstator,  by  will  disposing  of  both  real  and 
tra^M^  to  Mil    personal  estates  in  trust,  give  his  trustees  a  power 
to"k^p\?!lrK  to  sell  the  real  estate,  or  to  keep  it  a^  land,  at  their 
at  their  option;    option;  it  will  be  subjcct  to  the  same  trust  as  the 

excludes  any  re-     *  "^ 

auTting  trust  in    personal  estate,  whether  it  be  sold,  or  kept  as  real 

favor  of  the  heir.  *   ^  ___  ,  .     . 

estate.  The  testator,  by  appomtmg  an  executor 
in  trust  to  seU,  (and  not  for  a  limited,  particular, 
purpose^)  has  shewn  his  intention,  that,  it  should 
go  as  personal  assets,  without  leaving  any  result- 
ing trust  in  the  heir  (w). 
Equity  will,  in      Where  a  person  who  is  indebted  has  a  general 

ikvorofcreditofBy 

power 

{$)  Butcher  V.  Butcher,  I  We^.  (u)  Rautledge  v.  Dmrii,  ft 

&  Bea.  90 :  see  the  case  of  the  Ves.  Juiur.  363 ;  Leake  v.  Ro^ 

Queembury    Leases^   1   Bligh,  (nmoHf  %  Meriv.  391. 

479;  LyBOgkty.  Royee^tSiAi.  (w)   Cook  v.  Duckenfield^St 

&  Lef.  155.  Atk.  566,  568;  H^  ▼.  Bishop 

(I)  Kemp  V.  Kemp,  5  Ves.  of  London,  1  Atk.  619;  King 

S57;  WooUen  ▼.  TVinner,  5  Ves.  v.  DenmeoH,  1  Ves.  &  Bea.  t7%. 
t%0. 
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power  of  appointment^  and  has  taken  any  step  to-  arrest  funds  ap. 
wards  appointing  to  volunteers ;  a  Court  of  Equi-  {^ra;    ^  ^^  "°  • 
1^  will  arrest  the  fund  intr€amtu,  in  favor  of  cre- 
ditors (a?).    But  the  Court  cannot  compel  the  ex«  and  though  it 
ecation  of  such  a  power  (y) ;  though^  where  there  ^J^Ji^lrfa* 
has  Jbeen  any  act  indicating  an  intention  to  exe-  P**^^*/  7»""^ 

•^  ^^  imperfect  exec 

cute,  an  imperfect  execution  will  be  aided,  in  the  tion: 
particular  instances  of  those  persons  who  are  the 
fevorites  of  Courts  of  Equity,  as  being  the  favor- 
ites of  justice  {%).  Provided  an  execution  of  a  pow^  where  that  has 
er  has  been  intended,  for  a  meritorious  considera-  ^^  meritorious 
tion,  it  will  do  in  Equity  in  ahnost  any  form  in  con»ideration. 
which  that  intention  is  clearly  expressed :  though 
not  a  good  execution  of  the  power,  it  may  be  that 
which  a  Court  of  Equity  will  take  care  to  have 
executed.    A  due  execution  must,  of  course,  be 
the^sameboth  in  Courts  of  Law  and  Equity;  but, 
that  a  Court  of  Equity  will  enforce  the  substan- 
tial intention  of  the  person  executing,  where  a 
Court  of  Law  cannot  deal  with  it,  is  extremely 
clear  (a).    For  instance,  where  the  deed  creating    a  defective  ap. 
the  power  is  in  the  hands  of  a  person  interested  in  toalX"ntee^^" 
itft  non^xecution,  who  fraudulently  suppresses,  or  "l"y  ^  wpport- 
refuses  to  produce  it;  and,  in  consequence,  an  in- 
tended execution  is  defective  in  some  of  the  cir- 
ouraatances  required  to  make  it  legally  valid ;  Equi- 
ty 

(«)  Harrington  v.  Harief  1  (z)    Holmes  v.  CogkiU,  12 

Cox,  ISSt;  Towfuend  ▼•  Wind^  Yes.  2X6. 

katn,  2  Ves.  Senr.  11.  (a)  Wyhham  ▼.  Wykkam,  18 

(^)  Holmes  v.   CoghUl,   12  Yes.  41^;  Parry  v.  Brown^  t 

Yes.  215;  Thorpe  y,  Goodall^  ¥reemA7li  Camphelly.Leaeh^ 

17  Yes.  461:  see  an  exception,  Ambl.  749;  Butcher  v.  Butcher^ 

in  the  caae  of  BanhruptSf  under  9  Yes.  $94, 
the  appropriate  head. 

VOL.  n.  R 
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ty  will  relieve.  »The  party  who  has  withheld  the^ 
information  will  not  he  permitted  to  profit  hy  his 
own  frauds  even  When  the  defective  appointment 
has  heen  made  in  favor  of  a  mere  §tranger(5). 
And  ir  a  deed  Upon  similar  principle^  when  a  deed  of  appoint- 

be  prepared  con-  .  .•         r        v  •»  j* 

formabiy  to  a  ment,  or  revocation,  has  been  prepared  conforma- 
rp^Irt^preS^^^  ^^y  to  a  power,  hut  the  execution  of  such  deed  is 
it  ma"  ^b  ^" \d°'  P'^v^^*^  ^y  *^  interested  party,  this  might  af- 
operative.  ford  cquitahlc  grounds  for  holding  the  deed,  though 

not  actually  executed,  yet,  operative  against  him 
So,  a  lease,     by  whom  the  execution  was  impeded  (c).    And 

granted  under  a  .     ■,  ^       ,  n    -■   •     t^       -x 

power,  bat  not  ^vcu  a  remaiuder-mau  may  be  compelled,  m  Equity, 
Kl'/be'^en-*"  to  make  good  a  lease,  (professedly  granted  by  the 
forced  against  a  tenant  for  life  under  a  power,  but  which  power  has 

remairider-man,  ^         «  ^ 

who  has  dealt  been  exceeded,  or  not  properly  executed,)  when 
""  ""^  ^'  such  remainder-man,  with  full  knowledge  of  the 

legal  invalidity  of  the  lease,  has  lain  by,  and  suffer- 
ed the  tenant  to  expend  money  on  the  estate,  with- 
out giving  him  notice  of  any  intention  to  dispute 
On  the  other  his  title  {d) .    But,  ou  the  other  hand,  if  the  tenant 
der-man  may      for  life,  having  a  power  to  charge  the  estate  with 
Sr^Jtlie  ex.  a  jointure  in  proportion  to  the  fortune  he  receives 
crcise  fraudulent-  ^j^jj  j^jg  ^jfg   should  himscIf  advancc  mouev  to 

ly  a  power  to  '  ^  ^  '' 

charge  the  estate,  make  up  a  large  nominal  portion;  or  settle  the  ac- 
tual portion  to  the  wife's  separate  use,  not  as  a  pro- 
vision for  a  family  (e) ;  or  make  any  underhand 

agreement, 

(6)  Bath  ^  Montague* s  case,  Freem.  224;  Bhre  v.  Sutton,  3 

8  Cha.  Ca.  67,  93, 122;  Bagot  Meriv.247;  Campbell  v.  Leach, 

V.  Ott^Aton,  Fortescue,  333.  Ambl.  749;. Doe  v.  WeUer,  7 

(c)  Pigott  V.  Penrice,  Co-  T.  R,  480 ;  Styles  v.  Cowper, 
myns,  254.  3  Atk.  693. 

(d)  Shannon  Y,  Bradttreet,         (e)  Lord  Tyrconnell  v. Duke 
1  Sch.  &  Lef.  73;  Anonym.  2     of  Ancaster,  AmbL  239. 
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agreement,  that  part  of  the  provision,  professedly 
appointed  by  way  of  jointure,  shall  be  applied  for 
his  own  personal  benefit  {f) ;  in  either  of  these 
cases.  Equity  will  relieve  against  such  a  fraud  on 
the  remainder-man.    And  where  the  donee  of  a    The  donee  of  a 

»!_•  m         15J.1  xj»x  power  for  his  own 

power,  for  his  own  benefit,  has  entered  mto  an  benefit,  may  bar 
agreement,  upon  good  consideration,  not  to  exe-  Jl'^to^  execute 
cute  the  power;  Equity  will  give  relief  against  >^- 
any  subsequent  execution  in  favor  of  a  person  who 
had  notice  of  the  agreement  (jg). 

An  appointment  to  persons  not  within  the  terms     when  au  ap- 
of  the  power,  if  made  with  the  approbation  of  the  Sll^nToS" 
real  objects  of  the  power,  may  be  supported  in  ©fthepowermay 
Equity.     The  act  will  be  considered  as  a  virtual 
appointment  to  the  objects  of  the  power,  and  an  ul- 
terior disposition  of  the  subject  matter  by  them  (A). 

If  the  grantor  of  a  voluntary  settlement  reserve  a  power  to  re. 
to  himself  the  power  of  revoking  the  uses  and  trusts  LttiUJnt"re*'^ 
therein  declared,  such  a  reservation  will  invalidate  ^^^  *?>*'® ., 

grantor  himself, 

the  settlement  against  specialty  creditors,  (and  a  ^i^i  invalidate 
fortiori  against  purchasers,)  if  the  property  set-  as  against  credit- 
tied  be  real  estate:  if  it  be  personal,  it  seems  to  ^"* 
follow,  that,  the  claims  oi  general  creditors  will  be 
let  in,  upon  such  presumptive  fraud  (i) :  But,  if  the  but,  not  if  the 

«,,  n  j.«       1.  J    A     J       power  of  revoca- 

exercise  of  the  power  of  revocation  be  made  to  de-  uon  were  made 
pend  upon  the  consent  of  persons  not  in  the  inter-  |hc^conwMit"of^ 
est,  or  under  the  control,  of  the  settlor;  and  more  pcraous  not  in  the 

'  '  interest  of  the 

especially  »etUor. 

(y)   Lane  v.  Page,  Amh\.  Junr.  S6i5;  WIdUv.St.Barhej 

£85 ;  Alejfn  ▼•  BelchieVf  I  Eden,  1  Yes.  &  Bea.  399 ;  Langstan 

138.  Y.Blackmoref  Ambl.  S91:  see, 

{g)   Scrope  v.  Qfflefft  4  Br.  ante,  p.  223. 

P.  C.  243,  fol.  edit.  (t)  Tarhack  v.  Marbury,  % 

(h)RaialedgeY,Dorril,  2Vet.  Vem.  510. 

R  2 
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especially  if  the  settlement  was  made  apon  good 
(though  not  what  the  Law  terms  valuahle)  consid- 
eration; such  a  power  of  revocation  will  not  he 
held  fraudulent  (k). 
Equity  will  in-      When  exccutors  act  maid  fide  in  the  exercise  of 
executon,ortras-  au  authority  entrusted  to  them  hy  their  testator, 
fd^';  ""STwhere  Equity  wiU  interfere;  though  an  honest  use  of  the 
they  use  honest,  discretion  roposod  in  them  will  not  be  controU- 

ly   a  discretion-  '^ 

ary  power  re-    ed  (/).    So,  a  powQr  givcu  to  trustecs  to  renew  a 

lease  in  settlement,  *'  as  occasion  may  require,  and 
as  they  may  think  fit,"  must  not  be  exercised  ca- 
priciously; but  in  the  manner  which  the  inter* 
ests  of  the  cestui  que  trust  shall  indicate  (m) :  or 
the  trustees  will  be  responsible,  though  they  may 
have  derived  no  personal  advantage  from  their  neg- 
ligence (n). 
Where  a  trust      Where  a  trust  property  is  combined  with  a  pow- 
binS'with  T"*"  ^r  ovcr  the  same,  if  that  power  remain  unexercised, 
Me?  rnracis    ^y  ^^  ^^^®  ^^  rcspect  of  the  property  will  be 

done  with  refer-  considered  as  done  under  the  trust,  not  with  refer- 
ence to  the  pro* 

j)erty  before  the  eucc  to  the  powcr.  Thus,  if  a  tenant  for.life,  with 
^ecut^,^m!^^^  ^  a  power  of  appointment  over  leasehold  estates, 
LnS^the"  take  a  renewal  in  his  own  name,  the  renewed  lease 
trust  only.         ^m  enurc  to  the  benefit  of  the  remainder-man, 

unless  some  act  has  been  done  by  the  tenant  for 
life  amounting  to  an  execution  of  his  power;  and 

the  renewal  in  his  own  name  will  not  be  deemed 

to 

{k)  Lord  Banbury's  case,  2  Executors,  vol.  1,  p.  436. 
Freem.  9;    Btdkir  v.   Water-         (tn)  Lord  Milsington  y»  Lard 

hoiuff  T*  Jones,  95;  Hunger*  Muligrave^  S  Mad.  ^98:  nnduee 

ford  V.  Early  ft  Freem.  120.  Walker  v.  Shore,  19  Ves.  392. 

(J)  French  v.  Davidson,  S         (n)  Lord  Montfort  v.  Lord 

If  ad.  402 :  see  other  cases  cited,  Cadogan,  1 7  Ves.  489. 
under  the  head  appropriated  to 
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to  lEimountto  such  execution  of  his  power.  Acts 
of  ownership  by  a  tenant  for  life  with  a  power,  do 
not  make  him  owner,  unless  they  are  such  acts  as 
are  prescribed  to  be  done  by  the  power,  in  order  to 
vest  the  property  (o). 

There  can  be  no  good  execution  of  a  power,  in    There  can  be 
Equity,  after  aU  the  purposes  for  which  the  pow-  Soif^pwer,. 
er  was  created  have  ceased  to  exist:  the  applica-  Suii*"p^;.^ 
tion  of  a  power  to  purposes  clearly  and  obviously  ^^^  ^^^^^  ^^^  ^ 

r  r     r  ^  ^  ^    power  was  creat- 

foreign  to  those  for  which  it  was  originally  intend-  ed  have  ceaaed 
ed,  will  never  be  sanctioned  (/?).     When,  there- 
fore, an  uniexerted  and  effete  power  under  an  old 
settlement,  is^  resorted  to  only  as  an  expedient  to 
supply  the  want  of  a  valid  power  in  a  more  recent 
settlement ;  that  will  be  held  an  undue  exercise  of 
the  original  power ;  and  a  title  cannot  be  made  un- 
der it:  at  least  not  such  an  one  as  a  purchaser  can 
be  compelled  to  accept  (q).   And,  where  the  execu-*     where  the  ex- 
tion  of  a  power  is  the  limitation  of  a  use,  (as  in  ^^by  HmlutiOT 
the  ordinary  case  of  jointure,  or  a  lease  granted  roiit"ariJe*^t"th 
under  a  power,)  unless  the  use  arise  at  the  time  «>me  when  the 
when  the  power  is  executed,  it  never  can  arise  at  ed. 
all(r)*        .  , 

Where  an  unqualified  bequest  is  made  in  the    if  a  powen  to 

^     ,   .      ,  V     .  •  T_  ^1         •  reatrain  the  ab- 

first  instance,  but  a  power  is  subsequently  given  solute  nature  of  a 
to  executors  to  restrain  the  absolute  nature  of  the  iltedTthe^Co^^ 
gift;  if  the  executors  do  not  exercise  their  power,  ?^["  ^^^  <^*!'  ** 

^  ^  into  operation : 

the  Court  will  not  execute  it;  and  the  interest  of 

the 

(o)  Brookman  ▼.  HaleSy  %  (q)  Wheate  v.  Halli  17  Ves. 

Vea.  &  Bea.  49.  86. 

(p)  Aleyn    v.    Behhier,  1  (r)  Jfrighi  v.  Wdhefrri,  \f 

Eden,  138:  and  see  WtUfm  v«  Vea.  4^7. 
SeweU,  1  Wm.  Blackst.  619. 
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the  legatee  will  remain  abscrtute  (^).  ^  So,  where^ 
of  two  objects  of  a  power,  one  is  removed;  the 
other  must,  of  necessity,  take  the  whole ;  the  pow- 
but»\vherea  "  er  of  Selection  and  distribution  is  gonc  (^).    But,  al- 
mth^a  tru2l!^he  though,  upou  a  mere  power,  the  Court  of  Chance- 
S^%'|;,^^;!*^^  unless  it  be  executed;  yet, 

force  ite  execu-  where  a  powcr  has  been  vested  in  the  person  hav- 
ing the  whole  legal  interest  in  the  subject  which 
the  power  overrides,  and  such  power  is  also  coup- 
led with  a  trust,  sufficiently  expressed  to  make  it 
the  duty  of  that  person  to  execute  the  purpose 
intended  by  the  author  of  the  power ;  should  he 
neglect  that  duty,  the  Court  will  execute  it  («). 
In  general  cases,  It  is  quite  clear,  that,  in  general  cases,  a  power 
"i^lVl^^x^^  of  attorney  is  revoked  by  the  death  of  the  party 

the  death  of  the  ^j^^  granted  it.     Wliether,  if  such  power  to  re- 
party  who  grant-  o  '  * 

ed  it:  ceivc  Certain  monies  be  granted  by  a  debtor  to  his 

creditor,  and  accompanied  by  an  assignment  of 
those  monies,  or  making  part  of  a  security  given 
to  the, creditor,  such  a  power  is  revoked  by  the 
death  of  the  grantor,  may  admit  a  shade  of 
parol  evidence,  doubt  (tr).  But,  it  IS  indisputable,  mere  parol  evi- 
WM  given^en-  dencc,  that  the  power  of  attorney  was  given  with 


{£)  Keates  v.    BurUm^    14  non,  %  Ves.  &  Bea.  53,  with 

Ves.  437.  Liehman  ▼.  Harcauri,  2  Merir. 

(t)    Folkes    V.    Western^  9  514:  the  cases,  bowerer,  are 

Ves.  461;  Campbell  r.  Sandys,  distinguishable  as  to  the  ob- 

1  Sch.  &  Lef.  29S;  Boyle  v.  jectof  suit;  in  the  latter,  the 

Bishop  of  Peterborough,  1  Ves.  power  referred  to  a  tranafer  of 

Junr.  309.  stock;  in  the  former,  to  die  ve- 

(u)  Brown  v.  Higgs,  8  Ves.  ceipt  of  money  due  on  contract. 

573;   Box  ▼.  WhUebread,  16  In  neither  was  the  power  sup- 

Ves.  26.  ported. 

(fv)  Compare  Lepardv.  Ver^ 
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an  intention  to  enable  a  creditor  to  apply  the  mo-  aWc  a  creditor 

.  ,  n  1  .to  apply  the  mo- 

ney, to  be  received  by  virtue  of  such  power,  m  ney  inpaymeut 

payment  of  the  debt  due  to  him,  will  not-establish  ^^  him,  will  not 
an  appropriation  of  the  money,  or  prevent  it  from  ^^^p^^^^^^^^^ 
becoming  part  of  the  testator's  assets.    Though  money. 
the  power  may,  in  form,  have  been  made  irrevoca- 
ble, it  will  not  be  effectual  against  the  general  cre- 
ditors, after  the  death  of  the  debtor  (^). 

A  tenant  for  life  may  be  entitled  to  cut  down  Tenant  for  life 
trees  growing  on  the  estate,  for  the  purpose  of  re-  "*^ut  timber^  to 
pairs;  but  must  not  sell  such  trees,  and  with  the  ^"^t"to*^i"' 
produce  purchase  other  materials  for  the  repairs :  »".ch  trees,  and 

*  *  *  with  the  produce 

that  would  be  waste  (y).      No  analogy  can  be  purchase  other 
drawn  from  the  indulgence  shewn  to  ecclesiastical  greater  indui- 
bodies ;  who  have  been  frequently  permitted  to  f|^^C,he^^^^ 
sell  timber  off  their  estates,  and  employ  the  pro-  ecclesiastical  Ik)- 
duce  in  repairs.     For  it  would  tend  greatly  to  de- 
feat the  general  intention  of  the  Law,  that  the  pos- 
sessions of  the  Church  shall  constitute  a  fund  for 
the  maintenance  of  the  Church,  if  ecclesiastical  bo- 
dies were  compelled,  in  every  instance,  to  apply 
the  identical  timber,  at  the  charge  of  removing  it 
from  the  most  distant  parts  of  the  country,  in 
which  it  may  happen  that  their  property  lies  (x). 
A  person  who  is  empowered  to  charge  an  estate  Power tocharge 

-.1    . r  i»  •  ^  .      ,       an  estate  with 

With  the  expense  of  any  improvement, — ^an  mclo-  the  expense  of 
sure  for  instance, — ^must  not  take  upon  him  to  cut  JlJI'n^w  beitri^ 

timber,  'y  exercised. 

(«)  Lepard  v.   Femont  uln  Ur  of  Winchester^  3  Mer.  428 ; 

suprd;  Mitchell  V,  EadeSf  Free.  Knight  v.  Mosely,  Ambl  176; 

in  Cha.  125.  Herring  v.  Dean  ^  Chapter 

•  (y)  Gower  v.  Eyre^  Cooper,  of  St.  Pauls,  2  Wils.  Ch.  Ca. 

160.  10. 

(a)  Wither  v.  Dean  ^  Chap- 
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timber,  and  apply  the  proceeds,  instead  of  making 
the  charge  according  to  the  terms  of  the  power  (a); 
Between  a  Courts  of  Equity  in  some  instances  have  been 
ment  for^m!  disposcd  to  considcr  a  right  of  e^joynient  for  life 
J^wftrpS)in^^  coupled  with  a  poif^er  of  appointment  by  will,  as 
Tud'th'e^a'b^uite  ^^^^alent  to  the  absolute  property  (A) :  the  differ- 
property;  a  dis-  eucc  bctwccn  the  two  interests  appears,  however, 

tiDction  seems,  -■  i.  t     -■  i       .  i 

iiow,  well  estab-  to  be  uow  established;  not  so  much  with  regard  to 

the  party  possessing  the  power,  as  to  the  party 
to  be  affected  by  its  execution.     Confining  the  at- 
tention to  the  former,  there  is  no  reason  why  the 
money  he  has  a  right  to  raise  should  not  be  consi- 
dered his  property :  but,  the  latter  can  only  be 
charged  in  the  manner,  and  to  the  extent,  specified 
it  however,  a     at  the  creation  of  the  power  (c).  •  When,  there- 
SefiniteiTw^itlTa  fore,  a  gift  is  made  to  any  one,  expressly  for  Ijfe, 
« todl^^y"  wit^  a  power  of  appointment  superadded;   that 
will,  the  proper-  power  must  be  executed  in  the  manner  appointed : 

ty  vests  absolute- -^  " -^ 

ly-  but,  where  the  gift  is  made  indefimtely,  with  a  su* 

peradded  power  to  dispose  by  will  or  deed,  the 
property  vests,  absolutely.     The  distinction  is, 
perhaps,  slight,  but  Sir  Wm.  Grant  held  it  to  be 
perfectly  established  (d). 
ifa  testator  be-     When  a  tcstator  bequeaths  '^  all  hh  pcirsonal  es» 
penoaai' Ltate,**  tatc  and  effects;"  that  only  which  he  has  an  inter- 
that  which  he     ^^  j^^  ^^^  ^^^^  ^j^^^^  j^e  has  an  authority  over,  will 

pass 

(a)  Lee  v.  Alston,  3  Br.  38.  Swanat.  73 ;  Reid  v.  SkergoU, 

{b)  Standen  v.  Standen,  %  10  Ves.  383, 

Vea.  Junr,  594;    Barf&rd  v.  (i)  Bradly  v.  WtitcM,  18 

Street,  16  Vea.  139;  Irmn  v.  Ves.  453;  Anderioaa  T.  Dow- 

Ftfrrcr,  19  Vea,  87.  son,  15  Ves.  636;  Nanwck  v. 

(c)  Holmes  v.    CoghiU,    7  HorUm,  7  Vea.  398. 
Vea.  506;  Jones  v.  Curry ,  1 
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p&ss  by  such  bequest  (e) :  for  there  is  here  no  neces-  merely  haspower 

!•  ,  -MT   ^  V  over,  will  Dot 

sary  reference  to  the  power.  We  have  seen,  however,  pus. 
'  than  an  execution  of  a  power,  clearly  intended  to  no^tTM^may*" 
be  such,  may  be  sustained  in  Equity,  although  it  Jj  J^iljfjj^ 
would  be  invalid  at  Law.    Thus,  a  power  to  ap-  that  land: 
point  lafidr  has  been  deenked'  substantially  executed 
by  a  charge  of  money  on  the  land;  without  ap- 
pointing the  land  itself  (/)•    And,  on  the  other  and.  a  power  to 
hand,  a  power  to  charge,  which  in  its  nature  is  a  nej^o  {>«  p^^ 
power  m<>re  circumscribed  than  a  power  to  give,  ^  ^^*,^|^ 
land,  (the  implication  from  a  charge  being,  gene-  *'*^*^^."? 
rally,  that  something  is  to  be  left,)  has  been  ad-  the  estate  itself, 
judged  to  include  a  power  to  seU  {g).    This  deci- 
sion hsis,  indeed,  been  thou^t  a  doubtful  one; 
but,  it  seems  to  bb  unquestioned,  that,  a  power  to 
appoint  the  money  to  be  produced  by  the  sale  of 
an  estate,  may  be  well  executed  by  an  appoint- 
ment of  the  estate  itself  (A). 

Whatever  the  inadequacy  of  a  testator's  personal    How  far  the 
property  to  satisfy  the  terms  of  his  will  may  be ;  a'teSSS?*^^ 
the  state  of  his  personalty,  at  the  time  of  the  wiH  SStecdSrSe^' 
or  of  the  death,  cannot  be  extoiined,  for  the  pur-  po«p<»^  j^  »hcw. 

.  i»  1  •    •  *^         iDg  hii  intention 

pose  of  collecting  evidence  of  his  mtention  to  exe-  to  execute  a 
cute  a  power  (•).    But,  with  riispect  to  a  power  of  ^^^* 

'   devising 

(e)  Roach  v.  'Haynes^  8  Ves.'  era,  p.  684. 

588;  Blakev.  BunbunfflYe^^  (^)^<^  ^*  ^ong^  5  Vet* 

Juiuc.  5ft5i   M'Leroth  v.  jBtt^  445;     Kemoorthy  y.  Bate^  6 

con^  5  Ves.  166;  Janes  y.  Cur-  Yea.  797. 

ry,  1  Swanst.  75.  (h)  Bullock  v.  Fladgate,  I 

(/)  Thwaytes  v.     Dye,   %  Ves.  &  Bea.  478. 

Vera,  ^t ;    Roberts  v.  DixalU  (i)  Jones  v.  Twiker,  %  Meriy. 

2  £q.  Ca.  Ab.  668;  and  also  587;    Nannock  v.  Hortan,  7 

stated  from  Reg,  lib.  in  the  Wba.  i00i,4ndremsw. EmmM, 

appendix  to  Sugden  on  Pow-  2  Be.  300. 
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devising  real  estates^  when  a  testator's  will  is  couch- 
ed in  tenns^  which  cannot  be  satisfied  by  any  thing 
short  of  considering  them  an  execution  of  the  pow- 
er; a  Court  of  Equity^  if^  upon  examination  of  the 
circumstances  of  the  testator's  property^  it  appear^ 
that^  there  is  nothing  for  his  will  to  operate  upon^ 
but  with  reference  to  the  power^  may  feel  itself 
bound  to  hold  the  will  an  execution  of  the  pow- 
er (k). 
u  by  act  of         When  estates  have  been  conveyed^  by  a  mar- 

ui^  ona  ■ettie-  ^iagc  Settlement^  to  trustees,  for  the  separate  use 
meat  be  dis-       ^f  ^j^^  ^jg  f^^  y  jg .  ^^  j  j^fj-^y  j^^j,  decease  to  the  use 

charged,  and  Dew  ' 

estates,  to  the      of  the  husbaud  for  life ;  with  remainder  to  the  is- 

same  uses^  direct- 
ed to  be  parchas-  sue  of  the  marriage)  and,  in  default  of  such  issue, 

'  to  such  uses  as  the  wife  by  wiU  shall  appoint; 

should  an  act  of  Parliament  be  obtained,  discharg- 
ing  the  uses  and  trusts  of  the  settlement,  and  vest- 
ing the  estates  in  trustees,  in  trust  to  sell  the  same, 
and  to  lay  out  the  money  so  arising  in  the  purchase 
of  other  estates,  to  be  settled  to  the  same  uses  as 
should  this  not    declared  in  the  settlement:  if  no  part  of  the  old 
appointment^f    estates  be  sold,  and  no  issue  of  the  marriage  be 
imder\^wCT     *^^™'  *^^  wife's  powcr  of  appointment  by  will  may, 
gi^n  by  the  first  if  duly  cxecuted,  wcll  Operate  upon  the  estates  orig- 
be  g^.  inally  settled.    In  the  case  put,  the  interests  of 

any  issue  being  out  of  the  question,  none  having 
been  born;  the  husband  and  wife  alone  were  in- 
terested in  selling  the  old  and  purchasing  new 
lands.  Had  that  been  done,  there  could  have  been 
no  question  as  to  the  wife's  power  of  appointing 

the 

'  {k)  Standen  v.Standen,  ft  Ves.  Swanst.  72;  Lewis  v.  Llewellffh 
Junr.  594;  Janes  y,  Curry ^  1      1  Turn.  &  Russ.  106. 
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tiie  estates  newly  purchased;  and  Equity  would^ 
under  such  circumstances^  uphold  the  appoint- 
ment of  the  old  estates^  as  amounting,  substanti- 
ally, to  the  same  thing  (I). 

(0  BuOock  Y.  Fladgate,  1  Yes.  &  Bea.  478. 
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CHAPTER  XXIV. 


Fraud  in  matterg  qf  Arbitration. 
Ad  arbitrator   IT  IS  against  good  faith  for  an  arbitrator  to  con- 

■hould  not  coo-       ^j       i  •         n*  j.  i?       xi_  •    -• 

aider  himself  as  sider  himself  as  agent  for  the  person  appointing 
J^"JiJjiS^  Wm:  he  ought  to  be,  as  the  arbitration  bond,  re- 
him:  gularly,  describes  him, — an  indifferent  person; 

and  he  breaks  a  most  solemn  engagement  in  con- 
sidering himself  otherwise  (a) :  he  acts  corruptly 
in  so  doing;  and>  when  betakes  instructions  from, 
or  talks  with,  one  party,  in  the  absence  of  the 
other,  a  Court  of  Equity  will  be  inclined  to  set 
or  refuse  a  hear-  asidc  the  whole  award  (b) ;  as  it  certainly  will,  if 
tSii^^Sy^     evidence,  or  suggestions  offered  as  to  any  material 
^Sii  w^r^  point,  be  refused  a  hearing  by  the  arbitrators  (c) ; 

for  this;  even  if  the  motive  be  not  corrupt,  is  con- 
trary to  the  principles  of  natural  justice  (d).  So, 
if  two  abitrators  out  of  three  meet  by  themselves, 
excluding  the  third,  or  not  giving  him  notice ;  if 
they  receive  evidence,  or  hear  discussions,  without 
but,  where  e?i-  him,  the  proceeding  is  irregular  (e) :  and  if  an  ar- 

deuce  is  admitted  ,  . 

bitrator 

(a)  Calcraft  v.  Roebuck,  1  penter,  S  P.  Wms.  362. 
^   Yea.  Junr.  ftfiS.  (d)    Morgan  ▼.  Mather,  ft 

(h)  Fetherstone  v.  Cooper,  9  Yes.  Janr.  18. 
Yes.  69.  (e)  Goodman  v.   Sayers,  2 

(c)  Anderson  v.  Darcy,  18  Jac.  &  Walk.  261;    Bwrtonv. 

Yes.  449 ;   Spettigue  v.  Cat^  Knight,  2  Yern.  514. 
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bitrator  allow  himself  to  be  surprised  into  adinis>  imguiariy,  the 
4ion  of  evidence  inregularly;  although  the  award  ^  have*dMe 
may  have  done  perfecft  justice,  yet,  upon  general  ^SS2j? 
principles,  it  cannot  be  supported  (jf).  ported. 

An  arbitrator  guilty  of  combination  (g) ;  or  who    Combination ; 
has  avowed,  that,  a  previous  general  prejudice  3I^*i*^pt 
against  one  party  will  lead  him  to  disregard  the  J^S^g 
facts  of  the  particular  case,  on  which  he  has  to  de*  bie  to  aii  costs. 
cide(&);  br  who  in  any  other  respect  is  guilty  of 
corruption  or  partiality  (i);  may  be  made  to  pay 
costs. 

No  bill  in  Equity  will  lie  to  set  aside  an  award  Equity  win  not 
on  a  question  of  fact,  within  the  province  of  the  i"J^S^of2Jt. 
arlntrators^  and  decided  by  them^   As  to  the  merits.  ^'**''"  the  pro- 

.  ■'  vinceofarbitra- 

evidence  is  admitted,  on  appeal  to  a  Court  of  ton,  and  decided 
Equity,  only  so  far  as  it  may  tend  to  prove  such  a  ^    ^™ ' 
ease  of  misconduct  on  the  part  of  the  arbitrators, 
as  would  give  the  Court  jurisdiction  (i).    So,  if  a  when  a  question 
question  of  Law  be  expressly  referred  to  arbitra-  pr^y  ref^^d 
tors ;  if  they  decide  it,  without  fraud,  but  not  ac-  J?  arbitrators, 

•^    ,  .      ^  .  their  decision^ 

cording  to  strict  Law,  their  decision  is  binding  (I) :  uuiessfhuiduient, 
and  the  same  doctrine  is  held  at  common  Law ; 
with  a  distinction,  however,  in  which  both  Courts 
concur; — that  is  to  say,  if  there  be  a  question  of 
Law>  and  the  parties  choose  to  refer  that  to  an  ar-' 
bitrator,  he  may  take  all  moral  considerations  into 

his 

(/)   Walker  v.  Frobisher,  6  Atk.  897. 

Ves.  7fi;  Belgian  y.  South'  {k)  Goodman  ¥.  SayerSf  % 

all,  4  Price,  236.  Jac.  &  Walk.  259. 

'  (g)  Lord  Lonsdale  ▼.  Little^  (J)  Ching  v.  Chmg,  6  Ves. 

dale,  2  Ves.  Junr.  4i»d.  282)  Steffi.  Andrews  ei  Ux., 

•  (A)   Chicot  V.   Lequesne,  2  2  Mad.  9;  Can^ellv,  Twem- 

Ves.  Senr.  317.  low,  1  Price,  89;    Wood  v.  Grif- 

(f)  Lingood  v.   Croucher,  2  JStft,  1  Swanst.  5S. 
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not  BO  when  the  his  judgment ;  buty  if  the  reference  be,  for  decision 
decision  aeeord-  of  all  matters  in  difference,  (according  to  Law;  and 
tnff  toiMf.       ^Yie  arbitrator  mean  to  decide  according  to  Law, 

but  mistake;  a  Court  will  set  that  right  (m). 

Where  arbi-        Where  arbitrators  are  imposed  upon  (»);  or  act 

!ld*^^7  w^  corruptly  themselves;  or  mak6  their  award  clan- 

S'JS^'tty'  "clestinely,  without  hearing  all  parties;  Equity  will 

wiu  interpose,     interpose  to  frustrate  all  such  frauds  (o).    And,  an 

award  obtained  by  fraud,  may  be  set  aside  after  it 

has  been  performed,  and  a  general  release  given  (p). 

An  arbitrator     That  an  arbitrator  should  buy  up  the  unascertain- 

tile  una^rtwneS  ^  claims  of  any  of  the  parties  to  a  reference  made 

thepa^M^tof  *^  ^™^5  that  he  should  purchase  an  interest  in 

reference  made    thoso  Very  rights  upou  which  he  has  to  adjudicate ; 

could  not  be  endured  by  a  Court  of  Equity.    In 
the  words  of  Lord  Manners, "  this  would  be  to  cor- 
rupt the  fountain ;  it  would  not  only  contaminate 
the  award,  but  it  would  pervade  and  vitiate  every 
other  transaction  of  the  arbitrator,  relative  to  the 
property  in  question  (q)'* 
Though  an         If  au  award  be  made  between  two  partners, 
^to^  ^iScdar  tl^**  ^^^  ^^^^  retire  from  the  business,  receiving 
stipaiation,        ^  Valuable  consideration  for  the  goodwill ;    which 

consideration  is  paid :  and  there  is  a  clear  under- 
standing, both  of  the  parties,  and  the  arbitrators, 
that,  the  retiring  partner  is  not  to  set  up  the  same 

trade 

(m)  Young  v.  Walter^  9  Vcb.  temp.  Hardw.  58;  Herbert  v. 

365  f  Sharman  v.  Belly  5  Mau.  Bulkeley^  Ridgway,  300. 

&  Sel.   505;     Richardson  y.  (jp) Norgate  r.  Ponder^^eia. 

Nourte^  S  Bam.  &  Aid.  240.  6 ;      South  Sea  Company  v. 

(n)   Gartside  v.  Qartiide,  5  Bumstead,  S  Vin.  Ab.  140. 

Anstr.  787;  Ives  v.  Medcalfe^  (q)  Blennerhassett  v.  Day^  ^ 

1  Atk.  64.  Ba.  &  Beat.  116. 

(o)  Shephard  v.  Brand,  Rep. 
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trade  in  the  same  place^  though  both  the  submis- 
sion and  the  award  are  silent  as  to  any  such  re- 
striction; yet,  if  it  be  clearly  made  out,  that,  the  yetifiuexpreaa 

^  ,  mention  was 

award  was  silent  on  the  subject  only  in  conse-  omitted  only  in 
quence  of  the  clear  understanding  of  the  parties,  p^J^JSs^  r^dc 
and  the  confidence  reposed  in  the  good  faith  of  the  ^^h^  ^hc*  Btipu- 
retiring  partner,  induced  by  the  expectations  and  j^^^^j.^^"^^ 
promises  held  out  by  him,  and  for  which  he  re-  violate  it,  an  in- 
ceived  a  valuable  consideration ;  an  injunction,  on  iSe. 
the  ground  of  fraud,  will  issue  (r). 

It  is  an  undoubted  general  rule,  that  a  party     a  mere  agree- 

,,  .,«•,-,,      ment  to  a  refer- 

cannot,  by  a  mere  agreement  to  refer  disputes  to  ence,  does  not 
arbitration,  deprive  himself  of  the  benefit  which  he  ^mappMngto 
might  receive  from  an  application  to  a  Court  of  »  Court  of  Equi- 
Equity(«):  but,  when  such  submission  to  refer- but,  where  the 

-,        m  1  ii»/^xxi-  submiMion  to  re- 

ence  has  been  made  a  rule  of  Court,  the  case  comes  fei«Bce  has  been 
under  a  different  consideration:  Whenever  a  par-  court  of  La^ it 
ty  apph'es  to  a  Court  of  Equity  to  set  aside  an  iavery  doubtfii 

^     *  *  ^       ''  whether  even 

award,  (which  has  been  made,  or  which  either  par-  fraud  will  autho- 

•■  .1.*  i/.\  li.^  « ""ize  Ekiuity  to  in- 

ty  has  a  right  to  make  (f),  a  rule  of  a  Court  of  terfere^ 
Law ;)  on  the  ground  of  fraud  discovered  after  the 
time  limited  by  the  statute  of  9  &  10  Will.  3,  cl5,       . 
for  making  complaints  against  any  arbitration  pro- 
cured by  corruption,  or  undue  means;  the  appli- 
cant must  at  all  events  shew,  that,  it  is  a  new  dis- 
covery; and  further,  that,  with  diligence,  he  c6uld  although  such 
not  have  discovered  it  before:  and,  even  then,  it  have  been  dll- 
seems  doubtful,  (to  say  no  more,)  whether  it  can  ^IJ^^  obtain 
be  successfully  maintained,  that,  fraud  takes  a  case  relief  at  Law. 

out 

(r)  Harrison   v.  Gardner,  %  14  Yes.  270;  Street  v.  Righy, 

Mad.  221.  6  Yes.  818. 

(<)   WaUn  V.    Tayhr,  15  (t)  Davis  \.  QeUtfy  \  S\m.  ^ 

Yes.  18;    Nkhols  Vi   ChaUe,  Stu.  414. 


J 
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A  tabmiisioD  oiit  of  the  Statute  («).    It  is  established  doctrine, 

to  arbitration        xi.   x  i.     •     •         x  r-^     a-  i_  ^ 

may  be  made  a    uiat,  a  subinis8ion  to  aibitratioii  may  be  made  a 

{2^th1aS!IJd:*^"^^«  of  <^^  And  where 

and  where  this    i]^]^  g^p  jjgg  \}een  taken  before  an  injunction  is 

has  been  done  ^      ^  *' 

before  an  injunt-  obtained  to  stav  proceedings  at  Law  in  respect  of 

tion  obtained,  jm.-^  a.  x.         r.      r         i.- 

an  award,  it  is,  at  any  rate,  no  breach  of  such  in^ 
junction,  if  the  plaintiff  at  Law,  subsequently,  ob- 
tain a  rule  to  shew  cause,  why  an  attachment  for 
non-perfoarmance  of  the  award  should  not  issue :  he 
may  not  only  do  this,  but,  he  may  go  on  to  make 
his  rule  absolute;  though  it  has  been  questioned, 
whether  he  can  execute  such  attachment,  without 
breach  of  the  injunction  {x).    It  should  be  observ- 
ed, however,  that.  Franco  v.  Franco  was  a  case 
which  occurred  before  it  was  so  well  understood  as 
it  seems  now  to  be,  that  an  award,  made  a  rule  of 
(generally  speak-  a  Court  of  Law  Under  the  statute,  (generally  speak- 
the'sta^ut7«^  iRg  at  least,)  ousts  the  subsequent  jurisdiction  of  a 
S^^Sty!*^*""    Court  of  Equity:  it  is  probable,  therefore,  that, 

under  the  circumstances  of  that  case,  no .  injunc- 
tion would  now  be  granted:  though,  where  grounds 
are  shewn,  which  the  jurisdiction  of  Courts  of  Law 
does  not  enable  them  to  deal  with ;  but  the  di^ 
eussion  of  which  is  peculiar  to  Courts  of  Equity, 
or  additional  to  those  grounds  which  might  be 
stated  to  a  Court  of  Law ;  it  may  fairly  be  con- 
tended, (for  such  seems  to  have  been  the  leaning 
of  Lord  Eldon's  opinion,)  that,  the  equitable  juris- 
diction 

(tf)  Auriol  V.  Stnithf  1  Turn,  er,  9  Yes.  67 ;  Dams  y.  Getty ^ 

&  Rusk.  127;  Dawson  y.  Sad*  I  Sim.  &  Stu.  414. 

IcTf  1  Sim.  &  Stu.  541.  (x)  Franco  v.  Franco,  2  Cox, 

*  (w)    Ponmall    v.    King,    6  421.. 
Yes.  10;  Fethersione  v.  Co^ 
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diction  of  the  Court  of  Chancery  is  not  shut 
out  (y).  A  distinction  has  heen  urged,  hut  not 
expressly  decided  upon,  with  respect  to  those 
cases  in  which  a  hill^  impeaching  an  award,  has 
been  filed,  but  no  injunction  actually  obtained, 
before  the  reference  has  been  made  a  rule  of  a 

Court  of  Law  (z) :  the  mere  fact  of  filing  a  bill  to 

* 

set  aside  an  award  cannot,  to  be  sure,  be  a  reason 
why  the  other  party  should  not  make  the  submis- 
sion a  rule  of  Court ;  but  when  he  seeks  the  au- 
thority of  the  Court  to  enforce  the  award,  thefn,  it 
has  been  said,  will  be  the  time  to  consider  the  ef- 
fect of  the  bill  fi3ied  to  impeach  the  award  (a).     In     If  the  wibmi»- 
the  case,  however,  which  called  forth  this  dictum  Jui"  of  the  Court 
from  the  learned  Judge,  it  was  proposed  to  make  ^^^^^hat^oart 
the  submission  a  rule  of  the  Court  of  Chancery,  reXAXM  junsdic- 

•^     lion  over  the 

which  would  thus,  of  course,  retain  a  jurisdiction  whole  subject. 
oyer  the  whole  subject:  the  decision,  therefore, 
though  satisfactory  in  itself,  does  not  apply  where 
the  reference  is  to  be  made  a  rule  of  a  Court  of 
Law. 

In  general  cases,  as  we  have  said,  it  is  now  settled, 
that,  if  the  correctness  of  an  award,  which  has  been 
made  a  rule  of  Court,  under  the  statute,  be  im- 
pugned ;  this  question  must  be  examined  into  by 
the  same  Courts  only,  of  which  the  submission  has 
been  made  a  rule  (ft).  But,  either  party  may  re-  Either  party  may 
cede  from  a  parol  agreement  to  make  a  reference  a  ro?agreemcnt^o 

rule 

(9)  Fethergtone  v.  Cooper,  9  (a)  Smth  v.  Symes,  5  Mad. 

Ves.   68:    and  see   Chicol  v.  75. 

Leqyetne,  %  Ves.  Senr.  316.  (6)  Gmnnetv.  Bannister ,  14 

(2) ▼.  MxUs,  IX  Ves.  Ves.  580;  Steff  ▼.  Andrews,  % 

420.  Mad.  10. 

VOL.  IJC.  S 
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make  a  reference  nile  of  Court,  Until  it  Is  actuallv  made  so  (c).    And 

a  rule  of  Court :  i.  i_ 

and  even  when  even  whcn  the  agreement  to  submit  to  an  award  is 
by^to^idTmay"  ^Y  boud,  Still  the  obligee  may  revoke  the  author- 
^ti^gfhelJ''''  ^*y  ^^  *^^  arbitrator,  at  any  time  before  the  sub- 
naify.  mission  is  actually  made  a  rule  of  Court;  though 

he,  of  course,  by  doing  so,  forfeits  the  penalty  of 
The  sanction   his  boud  (rf).    So,  where  a  cause  is  referred  to  ar- 

of a  Judge's  order,  i^».      .  •  j      .i  .  «      -^ 

for  a  reference,    Ditration  undcT  the  sanctiou  of  a  Judge's  order ;  if 

SerTartyfrom  ^^^  ^^  ^^^  Parties  revoke  his' submission,  before  it 

mSn?before  u  ^®  ™*^®  *  ^"^®  ^^  ^^"^t,  no  Valid  award  can  be 
is  made  a  rule  of  made  (e).     If,  indeed,  such  order  contain,  not  onlv 

Court,  under        .1  i      •     •  «   , 

the  statute;        tuc  suomissiou  of  the  parties,  but,  also,  a  direction 

that  either  party  shall,  under  certain  circumstan- 
ces, pay  such  costs  to  the  other  as  the  Court  shall 
think  reasonable ;  though  either  party  may  revoke 
the  order  as  far  as  regards  the  submission^  it  is  still 
competent  to  the  other  party,  to  make  it  a  rule  of 
Court,  for  the  purpose  of  enforcing  the  other  parts 
of  the  order  (/). 

The  last  stated  positions,  though  derived  from 
common  Law  authorities,  have  an  analogous  bearing 
upon  those  general  principles  upon  which  Courts  of 
Equity,  in  cases  calling  for  their  application, 
would,  probably,  act.  In  fact,  it  was  decided,  in 
an  early  case,  that,  where  parties  to  a  suit  in  the 
Court  of  Chancery  had  signed  an  order  by  con- 
sent, to  refer  their  matters  to  arbitrators,  finally  to 
determine  the  same;  whose  award,  it  was  agreed, 

should 

(0 ▼.  Mills f  17  Ve8.  (e)  Clapham  v.  Higman,  1 

*21.  Ring.  89. 

(d)Milnev.Gratrixy7Eait,  (/)    Aston  v.    George,    2 

611 ;  King  v.  Joseph,  5  Taunt.  Barn.  &  Aid.  397. 
459. 
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should  be  final  and  stand  ratified  by  decree  with* 
out  any  appeal:  one  of  the  parties,  after  he  had 
attended  the  teference,  and  found  it  likely  to  ter- 
minate un&Yorably  to  him,  might  revoke  the  sub- 
mission. This  case  was  decided  some  years  be- 
fore the  statute  of  William  the  3rd. ;  and  nothing  for  nothing  short 

of  IcGrisl&tivc 

short  of  legislative  power  could  make  a  submis-  power  can  make 
sion  irrevocable;  which  in  its  nature  is  revoca-  "elSit  w^ 
ble:  but  still  the  revocation,  it  was  held,  was  a  "*' '"  *{*  "**"'*^ 

'  '  revocable;  but 

contempt  of  Court,  lustly  punishable  by  an  attach-  where  a  submis- 

^         'f  *•  ^  "  sion  has  been 

merxt{g).    And  it  would  be  quite  impossible  for  made  a  rule  of 
a  party  who  had  been  guilty  of  that  contempt,  to  chancery,^ 
apply,  with  success,  to  the  Court  towards  which  be^^iUy^of^a^ 
he  had  been  guilty  of  such  an  abuse,  for  special  contempt,  by  at- 

_.    -._  _  ,_  i..       tempting  to  re- 

relief  m  the  same  cause:  he  could  not  claim  m-  vokethatsubmis- 
dulgence,  when,  contrary  to  his  engagement  with  lewlTp^iy  in 
the  Court,  he  had  violated  its  order.    Supposing  Ss^S^cfe^^^ 
such  a  revocation  to  be  erood  at  Law,  it  is  not  a  *"  ^^^  """^ 

^  cause. 

case  in  which  a  Court  of  Equity  will  act  (Ji).    And    if  one  party  at- 
where  one  party  has  Inefiectually  attempted  to  re-  aiiy^'to'revo^ke  a 
voke  a  submission,  made  an  order  of  Court,  by  Jl^bUiSore'f^^ 
consent,  the  arbitrators  may,  if  they  think  fit,  pro-  pfoceed  exparte, 

.    ,         ,  .  /  giving  notice. 

ceed  ex  parte^  giving  due  notice  of  their  intention 
to  do  so;  but  the  Court,  it  seems,  will  not  mske  an 
order  on  them  to  proceed ;  they  must  act  upon 
their  own  discretion  (i). 

Awards  made  in  causes  actually  depending  in  Awards  made 
Courts  of  Equity,  are  not  awards  to  which  the  Ing^hf^oSTs" of 
statute  of  William  the  3rd  relates :  the  jurisdic-  fS'tT^Wrt, 

tiott 

ig)  Hide  V.  PeUk,  St  Freem.     friU 
188,  and  1  Ctei.  Ca.  185.  (i)  S.  C;  Crawihay  t^.  Co^ 

{h)Haremirtv.RamsboUamt     tins,  1  Swanst.  42;    Woody. 
1  Jac.  &  Walk.  511.     See  m«     Leake,  12  Ves.  412. 
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the  statute  of      tion  of  those  Courts  beincr  once  fixed^  by  the  pen-r 

Will.  3  relates.  ^     j  r 

dency  of  the  suit,  cannot  be  ousted  by  the  subse- 
quent agreement  of  the  parties,  without  permis- 
sion of  the .  Court  to  which  they  have,  in  the 
first  instance,  submitted  the  decision  of  their 
rights  (k). 
The  reference      The  reference  must  be  made  a  rule  of  Court, 

must  be  made  a 

rule  of  Court,  or  bcforc  an  apphcatiou  can  be  made  to  set  an  award 

there  will  be  no       .j     /jv      j?        -a  •     x-u  i       i  •!_•  i_       •  xi^ 

jurisdiction  to  set  aside(^);  for,  it  IS  the  rule  alone  which  gives  the 
the  award  aside,  ^ourt  jurisdiction  to  rcvicw  the  judgment  of  the 

*'  domestic  forum"  which  the  parties  have  them-. 

And  an  award  sclvcs  choscu.    And,  though  such  an  application 

ed,  in  Equity,  by  might  be  made  to  a  Court  of  Law  by  motion ; 

1  only.  there  is  no  mode  of  impeaching  an  award  in  Equi- 

Modeofenforc  ty  but  by  bill  (m).    But,  to  enforce  performance 

of  M^ward  *"^^  of  an  award,  which  has  been  made  a  rule  of  a  Court 

Court  of  Equfty!  ^^  Equity,  the  regular  course  is  to  move,  (after 

serving  personal  notice,)  that,  the  party  may  stand 
committed  for  non-performance  (n). 
Performance  of     It  foUows,  as  a  ueccssary  corollary,  from  the 
refer^tT  arbUra^  principles  already  stated,  that,  a  bill  for  specific 
J^^*""^**'^^^- performance  ofan  agreement  to  refer  to  arbitra- 
tion, would  not  hold  (o).    But,  the  Court,  seeing 
the  intention  of  the  parties,  will  not  be  disposed  to 

listen 


> 


(k)  Lord  Lonsdale  v.  Lit' 
tledale,  2  Yes.  Junr.  453 ;  Lu- 
cas V.  Wilson,  1  Burr.  701; 
Street  v.  Rigby,  6  Ves.  821. 

(T)  Chicot  V.  Lequesne,  2 
Ves.  Senr.  317;  Davis  v.  Get' 
ty,  1  Sim.  &Stu.414;  Fether- 
stone  V.  Cooper,  9  Yea.  67. 

(m)  Sumptor  v.  Life,  2  Dick. 
475;   Chicot  v.  Lequesne,  ubi 


wfprh, 

(n)  Knox  v.  Stmmonds,  3  Br. 
360:  in  the  Exchequer^  the 
course  is,  to  move,  first,  for  a  rule 
to  shew  cause ;  and  then  for  an 
attachment;  Kingv.Price,  1  Pr. 
341 ;  Gifford  v.  Gifford,  For- 
rest's Ex.  Rep.  80. 

(o)  Gourlay  v.  Duke  of  Somer' 
<e<,19Yes.431.  Seep.  25 2,|)0<C 
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listen  to  any  interlocutory  motion  on  beludf  of  the 
party  who  refuses  to  abide  by  the  agreement  (jpl). 

^Time  may  be  made  of  the  essence  of  an  award ;     Time  may  be 
but^in  Equity^  no  man  must  set  up  a  legal  de-  ™nceofan*^^' 
fence  growing  out  of  his  own  misconduct;    if,  *^*'^- 
therefore,  a  person  agree  to  sell  an  estate,  at  a  price 
to  be  fixed  by  referees,  on  or  before  a  certain  day ; 
but  he  reftises  permission  to  the  referees  to  come 
upon  the  land,  and  thereby  prevents  the  valuation 
from  being  made  within  the  prescribed  time;  a 
specific  performance  will  be  decreed  (y).     Where,     if  a  vendor  haa 
however,  the  facts  of  the  case  are,  that,  a  vendor  such  price  Mcer- 
has  agreed  to  sell  at  .such  price  as  certain  arbitra-  ^an"x-*'^*^" 
tors,  named,  shall  subsequently  fix;  but  no  arbi-  should  they  maiLe 
tration  bond  has  been  executed,  and  it  is  not  cer-  wiu^ot  pu? It^^^^ 
tain  that  any  award  will  ever  be  made;  a  Court  of  '"  ^''^''^  p^*^«' 
Equity  will  not  put  itself  in  the  place  of  the  arbi- 
trators, and  a  specific  performance  cannot  be  ob- 
tained (r).    And,  if  an  award  has,  in  fact,  been  and  if,  losuch 
made;  but  not  under  such  circumstances  of  time  h^i^ua^^b^cn 
and  form  as  the  agreement  prescribed  (/) ;  and  the  "*^®' 
valuation  has  not  been  properly  and  discretely 
made  (t);  or  if,  in  any  other  respect,  the  award  be  but  not  so  as  to 
not  legally  valid;  the  agreement  will  not  be  spe-  Equ?^*w^iirSot  * 
cificaUy  enforced  in  Equity:  unless  there  has  been  Senl[^''ul|;d^r: 
acquiescence  under  those  variations  in  point  of  l*"**^  ^■■^""'" 

^  *  stances. 

circumstances, 

(p)    Waters  v.   Taylor^   16  («)  Cooth  v.  Jiicksonj  6  Ves. 

Ves.  16.     See  tuprcL  d4;  Milnes  v.  Geary ^  L4  Ves. 

(9)  Morse  v.  Merest^  6  Mad.  408. 

27.  (0  Emery  v.    Wase,  5  Ves. 

(r)  Wilksv.  Davis,  3  Mer.  849;  Gourlay  v.  DukeofSom- 
dOd;  Oourlayv.  Duke  ofSom-  erset,  19  Ves.  482. 
erset,  19  Ves.  481. 
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circumstances^  by  which  the  award  is,  at  Law,  vi- 
tiated:  or  the  agreement  has  been  in  part  per- 
formed (te);  making  it  fraudulent  on  the  part  pf 
the  defendant  to  refuse  its  completion. 
To  a  reasonable      It  is  Unquestionable,  that,  every  award  must  be 
award  Dius7bc    Certain  (w) ;  and  final  (x) ;  to  a  reasonable  intent : 
certainjandfinai.  y^^^  j^  j^^^  particularly  in  modern  times,  been  con- 
sidered the  duty  of  the  Court,  in  construing  an 
award,  to  put,  if  possible,  such  a  consistent  sense 
upon  all  the  terms,  as  may  render  the  award  final 
and  certain ;  instead  of  leaning  to  such  a  rigid  con- 
struction as  would,  in  effect,  destroy  nine-tenths 
Arbitrators  can-  of  the  awards  made  (y).    And,  though  where  arbi- 
powe^rf^*^*  ^"^  trators  delegate  their  power,  this  is  a  fraud  on 

those  who  have  entrusted  their  interests  to  them 

personally,  and  an  award  so  made  is  totally  Toid: 

but  It  is  not  ne*  yet,  it  would  be  laying  down  too  nice  a  rule  to  in- 

8h^i!i7  Jhdk  out  *ist,  that,  arbitrators  must  chalk  out  the  precise  me- 

i^®  Pf^*^^*^  "f"    thod  in  which  an  award  is  to  be  carried  into  exe- 

thod  in  which 

their  award  is  to  cution :  thus,  whcrc  arbitrators  refer  costs  to  be 

be  carried  into  ,  ,        ,  i      <«*  i  11 

execution:  taxcd  by  the  usual  officer,  or  award  mutual  releas- 
es, but  without  prescribing^  (as  they  might  hare 
done,)  the  terms  of  such  releases,  leave  them  to  be 
settled  by  a  Master,  under  the  direction  of  the 
Court  of  Chancery ;  this  cannot  be  deemed  such  a 
delegation  of  the  arbitrators'  power  as  will  vitiate 

nor  can  an  award  their  award  (»).    Nor  cau  an  award  be  set  aside  on 

t>e  set  asidcy  kMS  . , 

the 

(1/)    Blundell  v.  Brettargh,  Str.  1024;  Berry  v.  P«sirM^, 

17  Ves.  241.  Cro.  Jac.  400. 

(w)    Thytme  v.  Rtghyi  Cro.  {y)  Woodv.  Gr^h^  1  Swanat. 

Jac.  815;   BflOQfi  v.  Dubarry^  52;  Hartnellv*  H'iU^  Forreat'a 

1  Lord  Raym.  246.  Ex.  Rep.  7^. 

(x)     Tipping    V.   Smith,   2  (z)  Lingood  v.  EadCf  2  Atk* 
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the  ground  that^  it  was  prepared  by  the  solicitor  cause  it  wa  pre- 
fer one  of  the  parties ;  for^  this  may  be  indelicate^  {Idtor  for  oue^ 
but  affords  no  necessary  inference  of  fraud.     If,  Ujf^  li^JhrMiici- 
indeed,  the  solicitors  had  coUusively  agreed  be-  tore  collude,  thb 

vitifttes  tbe 

tween  themselves,  that,  the  arbitrators  should  have  award. 
no  instructions  in  writing;   this  would  wear  so 
much  the  appearance  of  fraud,  that,  relief  might 
be  had  even  at  common  Law  (a). 

As  the  death  of  one  of  the  parties  to  a  reference  Unieas.  by  special 
has,  in  general,  the  effect  of  a  revocation  of  the  awa^*^cannot  be 
power  to  make  the  awards  it  is  necessary,  unless  ^^^^  '^one^ITf 
it  has  been  otherwise  specially  contracted,  that  the  parties  to  the 

reference. 

the  terms  should  be  settled  whilst  both  parties 
are  living  (6).     Indeed,  it  has  been  held,  that,  even     if,  after  attach- 
after  a  submission  to  an  award,  by  order  of  the  "^"^  ^^[ "?"" 

'      •'  payment  of  mo- 

Court  of  Chancery,  if  one  of  the  parties  be  award-  "^y^  pursuant  to 

*  an  award,  the  de- 

ed to  pay  a  sum  of  money  to  the  other,  and  an  at«  fauiter  die; 

tachment  issue  for  non-payment ;  such  an  award  the  default  is  a 
and  process  are  not  in  the  nature  of  a  decree,  but  whf^5ies"with 
tbe  default  is  a  contempt  only ;  which,  if  the  de-  *'»«  P«*^y- 
fauiter  die,  dies  with  him;  and  cannot  be  revived 
against  his  representatives  (c). 

If  a  matter  be  referred  to  arbitrators,  by  a  de-    Perhaps,  an  ex- 
cree  or  order,  merely  oJ  camputandum,  it  has  been  ^  anTw"rf/** 
said,  that,  an  exception  will  lie  to  the  award,  as  to  ?*^®  ""J^^"'  *T®" 

*  ference,  by  order 

a  Master's  report ;  the  referee  being  substituted  merely  ad  am- 
in  the  place  of  a  Master :  but,  if  the  reference  be  ^er  i»ereiy  mi- 
of  "  all  matters  in  difference,"  an  exception  wiU  batnotwhw 

not 

506;  Cater  Y.  StarttOe,  Styles,  Yes.   242;  Potts  v.    Ward,  1 

SIS.  Marsh.  SSS;  Tyler  v.   Jones, 

.    (a)  Fetkerstone  v.  Cooper,  9  S  Barn.  &  Cress.  145. 
V€8.68.  (c)  Webster  Y.  Bishop,  Free. 

(6)  BhndeU  v.  BreUargh,  17  in  Cha.  923. 


.    I 
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tefercnce  is  of    not  lie  (d)  I  for^  in  the  latter  case,  there  can  be  no 
differciae!" '"    analogy  between  the  proceedings  before  the  Mas- 
ter, and  before  arbitrators :  the  Master  is  only  to 
collect  the  facts,  and  prepare  them  for  the  Court, 
which  is  really  the  Judge,  and  the  Master  only  the 
minister ;  but,  in  the  case  last  put,  the  arbitrator  is 
the  Judge ;  the  Court  has  divested  itself  of  all  judg- 
ment upon  the  facts  (e).    Where,  indeed,  it  is  re- 
ferred to  an  arbitrator  solely  to  inquire  into  facts, 
or  do  other  merely  ministerial  acts ;  the  Court  re- 
serves  to  itself  the  right  of  drawing  the  conclu- 
sion; and  if  the  arbitrator  has  taken  upon  himself 
to  do  so,  the  Court  will  see  that  he  has  drawn  a 
right  conclusion  {/). 
A  plain  mistake      A  mistake  in  computation  will  not  vitiate  an 

in  computation  j'^j        i*        •^xi.  ••!  t  •  t    ^^ 

will  not  vitiate  award  tu  toto;  for,  if  the  pnnciple  upon  which  the 
?nhe  pV^ncipif'  computation  proceeded  was  correct,  the  sums  may 
upon  which  the   \^q  corrected  (g):  but,  to  enable  a  Court  to  make 

computation  ^*^  ^ 

proceeded  was    such  corrcctiou,  the  crror  should  be  apparent  on 

the  face  of  the  award ;  without  the  necessity  of 
unravelling  the  whole  matters  of  account  {K) :  for 
that  would,  in  effect,  be  making  a  new  award. 
Where  all  mat-      Where  all  matters  in  debate  are  submitted,  and 

ters  in  debate  are  .i_  "l     •     •        •  j»x'         i      11         ^j.  ^^  1 

submitted,  and  ^"6  submissiou  IS  Conditional,  all  matters  must  be 
SXKt*^/''  determined,  or  the  award  is  void(i):  for  it  would 
(duly  notified)    be  fraudulent  on  a  party  who  had  submitted  to  a 

reference, 

{d)  Woodbridge  v.  HiUon,  %  Ambl.  245, 

Dick.  640.  {K)  Brown  v.  Bronm,  1  Vem. 

{e)  Ford  v.  Garinde,  %  Cox,  158. 

368;  Dich  v.  Milligan,  %  Ves.  (i)  Bradford  v.  Bryan,  Wil- 

Senr.  24.  les,  270 ;  Hide  v.  Cooth,  2  Vem. 

(/)  Knox  V.  Symmonds,  1  109;  Colwellv.  CAiM, 2Freem. 

Ves.  Junr.  369.  155;    Risden   v.  Inglei,   Cro» 

(g)    Champion  ▼.   Wenhaniy  Eliz.  839. 
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reference^  for  the  purpose  of  quieting  all  disputes,  mtwt  be  deter- 
to  decide,  perhaps,  on  the  only  points  which  could  award'u  void; 
be  given  against  him,  but,  to  leave  all  those  which 
are  in  his  favor  untouched,  though  they  were  duly 
notified;  which  latter  circumstance  should  be  dis- 
tinctly shewn  (i).     On  the  other  hand,  the  arbi-  bat,  arbitrators 

..  ^        ,  -■.■■•  jj-j     must  not  decide 

trators  must  not  exceed  their  powers,  and  decide  upon  matters  not 
upon  matters  not  within  the  submission:  thus,  miSSif  w"*^ 
where  an  action,  or  suit,  is  referred,  the  costs  of  ^**>ch  are  not  ne- 

'  7  J  cessanly  mcideiit 

such  action,  or  suit,  are  incidents  within  the  thereta 
submission ;  but  the  costs  of  the  reference  cannot 
be  awarded,  unless  by  special  agreement ;  for  such 
costs,  arising  subsequently,  cannot  be  understood 
to  have  been  included  in  a  submission,  worded  ge- 
nerally, of  aU  matters  in  debate :  which  must  mean, 
all  matters  then  in  debate  (l). 

When  the  submission  contains  no  clause  making    Where  the  sub- 
it  an  express  condition,  that,  the^award  shall  em-  Sak^it  t^di^ 
brace  all  the  points  submitted ;  if  the  matters  Jj^'^^^hd^^^ 
omitted  are  not  necessarily  dependent  upon,  and  ^^'^^  »^^  ^« 

points  Bubmiited; 

connected  with,  the  other  points;  or  where  the  the  award  may 
subjects  omitted  are  not  of  a  nature  materially  af-  thooghTt  omfts 
fecting  the  justice  of  the  actual  decision;  the  SKJ^e  "^ 
award  maybe  supported  (i»).    Por,  it  is  not  an  ^^.?^*^®  ***"*' 
universal  rule,  that,  an  award  void,  or  defective,  as  ^o^  it  is  not  an 

MX  -I         M      Ml  iirv       1       «•      universal  rule, 

to  part,  must  be  void  as  to  the  whole  (n) ;  the  dis-  that,  an  award 

tinction  is  this: — where  the  omission,  or  defect,  ^JJ^topw^raSst^ 

works  ^  ^^  ^  ^  ^^ 

(k)  Ward  V.   Uncom,  Cro.  Bam.  &  Cress.  277.  ^**^'®- 

Car.  216;   Bradford  v.  Bryan,         (m)  Simmands  v.  Swayne,  1 

tt6i  suprd;    Freeman  v.  Bos-  Taunt.  555;  Hartnell 'w  HiU, 

poo2,  ft  Brownl.  810.  Forrest's  Ex.  Rep.  80. 

(2)  Candler  v.  Fuller,  Willes,         (n)  Bargrave  v.  Atkins,  3 

64;    Btujield  y.  Busfield,  Cro.  Lev.   41 S;    Joyce  v.  Haynes, 

Jac.  578;  Firth  v.  Robinson,  i,  Hardr.  399. 
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works  Qo  prejudice  to  either  party ^  there,  the 
award  may  he  sustained :  hut,  where  hy  the  nuUi^ 
ty  of  the  award,  in  any  particular,  one  of  the  par- 
ties cannot  have  the  advantage  intended  him,  as  a 
recompence,  or  consideration,  for  that  which  he 
is  to  do  to  the  other,  the  award  is  void  in  the 
whole  (p). 
Anawardmust     The  powcr  givcu  to  an  arhitrator,  to  determine 
^abiTfcta!*"^'  what  he  shaU  think  fit  to  he  done,  must  be  con- 
fined to  reasonable  acts ;  a  Court  will  not  compel 
parties  to  do  that  which,  if  done,  would  subject 
them  to  an  action  (p). 
A  bill  to  en-        ^  bill  in  Equity  to  enforce  specific  performance 
friofectron^'aOfanaward,  rests  upon  this  clear  ground:-the 
bill  for  specific    award  supposes  an  agreement  between  the  par- 

performaoce  of       ^  ,  .  ,  i  «     , 

an  agreement:     tics,  and  coutams  no  morc  than  the  terms  of  that 

agreement,  ascertained  by  a  third  person;  it  is, 

therefore,  only'>  the  specific  performance  of  an 

which  Equity     agreement  which  such  a  bill  calls  for  (q).     More 

will  enforce ;      especially  where  there  has  been  part  performance, 

or  a  payment  of  the  consideration  on  one  side ; 

Equity  will  ccmipel  the  execution  of  the  award  by 

the  other  (r).    This  distinction,  however,  must  not 

when  the  terms  be  lost  sight  of ; — when  the  award  has  actually  as- 

JiiShie  certained  the  terms  of  the  implied  agreement,  it 

been  ascertained  ^ju  y^^  enforced:  but,  no  bill  Kcs  for  specific  per- 

by  a  complete  '  ^  r  r 

award.  formancc,  when  the  transaction  has  proceeded  no 

farther  than  an  agreement  to  a  reference  (s) ;  which, 

as 

(o)   Pope  ▼.  Brett,  2  Saund.  54. 

293,  and  note.  (r)    Haii  ▼.   Hardy,  S  P. 

(p)    Alder    ▼.    Saville,    5  Wins.  189. 

Taunt.  460.  (t)  Street  v.  Rig^,  6  Vea. 

(q)  Wood  V.  Gr^ffUk,  1  Swanat.  118.  See  p.  246,  mnU. 
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as  we  have  seen,  is  revocable.    Nay,  even  when  though  a  biu  may 

•!_•..•  ••  -1  "La*  j,  hold  to  rotrain 

an  arbitration  is  m  actual  progress,  but  is  not  an  arbitrayon  in 
completed;  a  bill  may  hold,  (provided  the  8ub^  *^^"*' p"**^ 
mission  has  not  been  made  a  rule  of  a  Court  of 
Law,)  to  restrain  proceedings  before  the  arbitra- 
tors, on  the  ground  of  fraud  (0* 

An  attorney,  it  is  well  established,  may,  at  Law^     An  attorney 
bind  his  client  by  submitting,  on  his  behalf,  to  an  bind  his  client  by 
award.    And  if,  in  consequence  of  such  submission,  S!*bchS(f  to^^ 
the  reference  be  made  a  rule  of  Nisi  Prius,  it  is  »^»"*- 
quite  of  course  to  make  it  a  rule  of  the  Court 
above.     If  the  attorney  exceeded,  or  contradicted, 
his  authority,  his  client's  remedy  is  only  by  action 
against  him  (u).    But,  whether  a  solicitor  of  the  whether  a  soiici. 
Court  of  Chancery  has  the  power  of  binding  his  cilenTby  Trefer^ 
principal,  by  a  reference  of  interests  which  have  iera\nattoS*ljf  *' 
been  made  the  subject  of  a  suit  in  Equity,  may  be  [J'^^'^^L^'j!^ 
questioned :  it  was,  in  one  case,  expressly  decided,  the  suinect  of  a 
that,  without  special  authority,  solicitors  could  on-  may 'be  quttUon- 
ly  bind  their  clients  to  interlocutory  orders;  but 
not  to  awards  for  final  determination  (ir). 
.    It  would  be  holding  out  opportunities  to  individ-    Equity  will  not 
uals,  if  fraudulently  disposed,  to  concede  to  each  ^utlon,  up<m^* 
other  mutual  advantages,  at  the  expense  of  persons  SJL*^ter«ta^ 
peculiarly  entitled  to  the  protection  of  Equity ;  if  chanty. 
agreements  in  charity  causes,  though  purporting 
to  be  by  award,  were  acted  upon  by  the  Court  of 
Chancery,  without  the  consent  of  the  Attorney-Ge- 
neral; 

(i)  Mylne  v.  Dickenson,  Coop.  3  Wils.  374,  378. 
196.  (w)     Colwell   y.    CkUd,    2 

(u)  Ftlmer  v.  Delber,  3  Taunt.  Freem.  1 54 ;  see  under  the  head 

486 ;  Rex  v.  Addington,  Say-  of  **  Solicitor  and  Client,"  toI. 

er,    259;     Bacon  v.   Dubary,  1,  p.  43. 
Skin.  679 ;  Barker  v.  Braham, 
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neral ;  or  a  reference  to  the  Master,  to  see  whether 

the  arrangement  would  be  for  the  benefit  of  the 

charity  in  question  (x). 

Whether  ao  ar-      And,  though,  in  the  casc  of  an  in&nt,  it  may 

befor  Mihifant's  ^  referred  to  a  Master,  to  inquire  whether  it 

refe^edto'the''  ^^^^^  ^^  ^^^  *^  infant's  benefit  to  submit  his 
Mauler ;  but  a    riffhts  to  arbitration ;  the  Court  will  not  allow  the 

marned  womaiis      ^ 

interest  Id  real    interest  of  a  mamcd  woman  m  real  estate  to  be 

estate  must  not  j     .i.         -i^^      i.     Jf      \^*j.     x-       /-  \ 

be  made  the  sub-  made  thcsubject  01  arbitration  (y). 

ject  of  award. 

(x)  Attorney 'General  v.HeW"         (y)  Davis  y,  Page^   9  Vca* 
eU,  9  Ves.  ftS2.  S5l. 
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CHAPTER  XXV. 


Fraud  in  matters  qf  Tithe,  and  Ecclemutical 

Rights. 


»' 


IN  correction  of  fraud  with  respect  to  tithes^  re-    Various  rcme. 
medies  may  be  administered^  m  some  mstances,  offraudasto 
both  by  the  Spiritual  Courts,  and  by  Courts  of  *'^*''*- 
ordinary  and  temporal  judicature.    But,  our  pre- 
sent subject  is  confined  to  tithes,  and  ecclesias- 
tical rights,  only  as  they  are  subjects  of  the  cog- 
nizance of  Courts  of  Equity. 

The  documentary  evidence  in  tithe  causes  is     Reasons  why 
so  frequently  to  be  sought  for  in  the  records  de-  most  frequently 
posited  in  the  Court  of  Exchequer,  (whose  officers  St*lJf  ExcL- 
may,  therefore,  be  reasonably  expected  to  be  fami-  ^^^^' 
liar  with,  and  consequently  capable  of  facilitating 
a  suitor's  research  after,  these  documents,)  that, 
suits  for  tithes  are  most  frequently  brought  in  the 
Exchequer ;  which  Lord  Hardwicke  called  '^  the 
proper  jurisdiction  (a)/' 

That  the  Court  of  Chancery,  however,  has  a    The  concurrent 

.      .    ,.     .  ,         ,1  11        X    jurisdiction  of 

concurrent  jurisdiction,  has  long  been  well  set-  chancery  well 
tied  (b).    And  the  minuteness  of  the  value  of  the  ^  Minuteness  of 
tithes  demanded,  will  not  render  the  subject  be-  IJh^t^objI^ 

neath  **<>"• 

{a)  Hardcastie  v.  Smihim^         (6)  Anonym,  ft  Freem.  27. 
3  Atk.  246. 


250  TREATISE  ON  FRAUDS. 

neath  the  dignity  of  Courts  of  Equity  to  take  cog- 

When  a  bill  in  ulzance  of^  if  the  right  be  disputed  (c).     But,  when, 

merely  be'retaio-  ^^  &  suit  for  tithes,  a  doubtful  question  of  title  is 

for  SeyaiiiS^   involvcd,  and  the  account  is  only  consequential  on 

to  proceed  at       the  establishment  of  the  title;  Courts  of  Equity 

Law. 

will  do  no  more  than  retain  the  bill,  for  a  limited 
period,  with  liberty  for  the  plaintiff  to  proceed  at 
Law,  in  the  meantime,  to  establish  his  title  (d). 
Where  a  reo      Where  a  rcctor's  title  is  admitted,  but  a  modus 

tor*8  title  is  ad-      .  .  ,       .  ,.,,    j   .       j  j  •  /  \ 

mitted,  he  may   ^  Set  up,  he  IS  entitled  to  demand  an  issue  {ej ; 
demand  an  iflsue:  £^y  ^  modus  wiU  never  be  established  in  Equity, 

against  a  parson  who  is  plaintiff,  without  a  trial  at 
whether  a  vicar  i«  Law,  if  he  desirc  an  issue  (f).  Whether  a  vicar 
entitied  to  issues?  j^  entitled  to  issues,  as  of  course,  seems  doubt- 
ful (g). 
Where  an  ad-  Where  an  advcrse  title  is  set  up,  and  established 
taWbh^!  tir  to  the  satisfaction  of  a  Court  of  Equity,  against  a 
rector  is  not  en-  demand  of  tithcs  by  a  rector ;  the  rector  is  not  en- 

titleatoan  issue:  "^ 

titled  to  an  issue ;  for,  in  such  case  there  is  mere- 
ly one  common  Law  right  opposed  to  another  (A), 
and  where  the  And  whcrc  the  contcst  is  between  the  rector  and 
twera*the  rector  t^c  vicar  of  a  parish,  as  to  their  respective  claims; 
the  Ckrart  S'^ia-  ^^^  rector  is  not  only  not  entitled  to  an  issue,  as 
tisBed,  the  rec-  of  coursc,  and  a  matter  of  right:  but,  his  bill  will 

tor's  bill  will  not  '  .       ,       ,  t      In.  .  .  -•    , 

even  be  retained,  not  cvcn  be  retained,  where  the  Court  is  satisfied, 

by 

(c)  Grifiih  r.  Lewis,  4  Br.  ?•  Price,  428 ;  mUiami  v.  Price, 
C.  316,  fol.  edit.  4  Price,  156. 

(d)  Boueher  v.  Morgan,  2  (g)  Fetch  v.  DaUon,  6  Price, 
Anstr.  406.  238. 

(e)  8  Bla.  Comment.  452;  (h)  Bar ker v.  Baker,  Wightw. 
Short  V.  Lee,  2  Jac.  &  Walk.  898 ;  WUtnot  v.  HeUahy,  5 
497.  Price,  858;  Dormanv,  Curry, 

(/)  Bullen   V.    Michel,     2      4  Price,  116.. 
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by  the  instrument  of  endowment  of  the  vicarage, 
that,  the  disputed  right  is  in  the  vicar  (t). 

As    against  parties  setting  up  a  modus,   or    Courts  of  Equi- 

,  ,.  .  'J.'         A  9    ty,  though  they 

other    exemption,    m  opposition  to  a  parson  s  usually  think  fit 
primd facie  title;  though  Courts  of  Equity,  where  J^^tt^To^ 
the  questions  of  fact  appear  disputable,  ^sudly  J^'[jy'^*y^^®-^^ 
esteem  it  a  proper  exercise  of  their  jurisdiction  to  tersof  feet: 
cause  such  questions  to  be  determined  by  a  jury; 
yet,  beyond  all  doubt,  it  belongs  to  the  constitution 
of  Courts  of  Equity  to  decide  upon  matters  of  fact, 
if  they  think  proper  (k).    But  however  desirable  but,  exercise  this 

•x  u     X  1.         i.1,     right,  in  tithe 

it  may  be  to  save  unnecessary  expense,  where  the  causes,  very  spar- 
case  is  a  clear  one  (Z),  the  Court  of  Chancery  will  '"^'^* 
exercise  its  right  of  deciding  upon  facts,  in  tithe 
causes,  without  an  is&ue,  very  tenderly  and  spar- 
ingly (m) ;  though,  where  an  issue  has  been  direct-  stiii,  where  the 
ed,  and  the  Court,  upon  the  whc^e  record,  is  satis-  with  the^cw- 
jfied,  that,  the  jury  have  come  toa  justcondusion;  ^^y^^J^^ 
a  new  trial  will  not  be  directed,  notwithstandimr  *  ^^^  *f?*^  ^'^}^ 

^  not  be  directed, 

some  evidence  may  have  heea  rejected  at  Law,  thougbaiii^per 
which  ought  to  have  been  received  (»)•  not  have  be« 

In  order  to  discourage  stale  demands,  it  is  enact-  ^^orVhat  tiise 
ed(a),  that,  no  suit  shall  be  instituted  in  Equity  ^"j^^tuhl^'''' 
to  recover  the  value  of  any  tithes  which  became  subtracted  is  di- 

rected. 

due 

(i)  Darman  v.  Curry ,  4  Price,  (m)  Warden  ^  Minor  Canons 

114.  of  St.  PauFs  V.  Morrk,  9  Ves, 

(k)  O'Connor  v.'  Cook,  8  Ves.  168. 

B36;  Short  v.  Lee,  2  Jac.  &  (n)  S.  C.^.ie9;  Pemberton 

Walk.  496;  Bidlen  w.  Michel,  v.   Pemberton,    11    Ves.   53; 

t  Price,  469.  Hampwn  v.  Hampson,  3  Ves. 

{r)BiihopY.  Chichester,  2  Br.  &  Bea.  43. 

168;  Jee  Vc  Hockley,  4  Price,  (o)  St8t.  58  Geo.  S,  c.  127, 

BS ;  Mytton  ▼.  Harris,  $  Price,  s.  5. 
SB. 
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due  more  than  six  years  previously.    On  a  decree 
for  payment  of  tithes^  the  account  is,  in  the  Court 
of  Exchequer,  only  directed  up  to  the  time  of  filing 
the  hill;  but  it  is  the  practice  in  Chancery  to 
carry  on  the  account  as  long  as  the  suit  is  depend- 
ing (jti). 
Tithes  belong      The  wholc  tithes  of  a  parish,  (at  least  of  such 
to  the  parson;     products  as  are  of  annual  renewal,)  belong,  of  com- 
whether  he  be    mou  right,  to  the  parsou :  whether  he  be  the  spirit- 
OT  i"y"il^pri-  ^^  rector,  or  the  lay  impropriator,  will  not  affect 
^^'  the  question ;  in  either  case,  the  onus  prohandi  lies 

upon  the  party  claiming  exemption  {q)\   and  a 

prescription  in  non  decimando  cannot  be  set  up 

with  more  success  against  one  than  the  other  (r). 

Mere  non-pay-  It  foUows,  that  mere  non-paymcut  and  retainer 

Sfy°a  prwump^*  ^^^  ^^**  alouc,  justify  a  presumption  that  a  legal 

tion  J*^*J^^*^|*^  grant  of  the  tithes  ever  existed;  unless  the  actual 

ever  existed.       pernancy  and  receipt  thereof,  separate  from,  and 

independent  of,  any  interest  in  the  land  from  which 

Claim  of  a  por- they  accrue,  be  shewn  (*).    But,  where  a  rector 

Snother'parish?    claims  a  portiou  of  tithes  in  another  parish,  no 

°^n*^ri"l?^  murt  presumption  in  his  favor  arises  (t).    A  parson  may, 

be  substantiated  indeed,  prescribe  for  such  portions  of  tithes  (u) : 

by  sufficient  evi-        ,       '  ^  ,  ,    ,  .  •, 

dence.  and  a  layman,  though  he  cannot  so  prescribe,  may 

establish 


(p)  Carkton  v.  BrighiweU^ 
ft  P.  Wms.  463;  Bell  v.  Read, 
S  Atk.  592. 

(q)  Meade  v.  Norhuryy  % 
Price,  345;  Nagle  v.  Edwards, 
3  Austr.  705 ;  BouUon  v.  RicK- 
ards,  6  Price,  493. 

(r)  Fanshanf  v.  Rotherham,  1 
Eden,  ^92 ;  Bemey  v,  Harvey, 
17    Ves.    126;    Heathcoie 


V. 


Aldridge,  1  Mad.  243. 

(«)  See  the  two  cases  last  cit- 
ed; and  Scott  v.  Airey,  3  Gwill. 
1174;  Meade  v.  Norbury,  2 
Price,  366. 

(«)  Sanders  v.  Langden,  4 
Price,  121;  Gamons  v.  Ber^ 
nard,  1  Anstr.  318. 

(tt)  Dean  4*  Chapter  of  Br  is- 
tol  V.  Gierke,  1  Dyer,  84. 
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establisli  a  title  to  a  portion  of  tithes,  derived  from 
a  suppressed  monastery,  or  by  other  valid  grant  (w): 
but,  as  in  neither  of  these  cases  a  title  exists  of 
common  right,  it  rests  upon  the  party  who  asserts 
the  claim  to  substantiate  it  by  sufficient  evidence : 
positive  proof,  or  the  production  of  the  grant,  will 
not  be  insisted  on,  when  it  can  fairly  be  inferred 
that  it  once  had  existence  (j?). 
Religious  houses  were  always  capable  of  pre-     The  right 

.,-  .  y     ,  y  J    *!_•  •   vj.  which  rcliarious 

scnbmg  $n  turn  dectmando;  and  this  same  nght  houses  had  to 
was,  at  the  dissolution  of  the  greater  abbies,  re-  g^^^"^ 
served  to  the  Crown,  and  its  irrantees,  by  the  sta-  reserved  to  ^e 

°  ^  Crown,  by  the 

tute  of  31  Hen.  8,  but,  such  exemption,  to  be  well  dissolving  su- 
founded,  must  have  been  enjoyed  by  the  religious     **" 
house,  under  which  title  is  derived,  from  time  im- 
memorial ;  and,  to  support  the  prescription,  the 
lands    to  which  it  is  applied  must  be  shewn, 
by  competent  evidence,  to  have  been  possessed  by 
the  ecclesiastical  body  before  the  time  of  legal 
memory  (y) :  however,  when  a  man  occupies  lands     After  repeated 
which  came  to  the  Crown,  discharged  from  tithes,  i^i^^*£^  ^ 
upon  the  dissolution  of  the  greater  abbies,  or  other  S?""®  ^^iJ"® 

*  o  '  Crown,  diacharg- 

religious  houses,  by  virtue  of  any  of  the  statutes  ^  from  tithes, 
of  Hen.  8,  and  such  property  has  been  the  subject  put^the  owne^^or 
of  ordinary  transfer,  by  the  same  sort  of  convey-  Sbr<»mmen'*^^ 
ances  as  lay  fees;  Courts  of  Equity,  it  has  been  ment  of  the  title, 

said, 

(w)  Botdton  V.  Richards,  6  »er,    Gwill.     1513;    Scott  v. 

Price«  493;  BosumrCs  case,  4th  Airey,    Gwill*     1174;     Lady 

Rep.  35;  Clayton,  case  25,  p.  Dartmouth  v., RobertSf  16  East, 

15\  Crathome  yr,  Taylor,  2  Br.  339;     WilUanu  v.  Bacon,   1 

P.  C.  517,  fol.  edit.  Sim.  &  Stu.  418. 

(x)  Faruhaw  v.  Rotherham,  (tf)  Markham  v.  S^nyth,  .11 

1.  Eden,  297;  Oxenden  v.  SMn-  Price,  131. 

VOL.  II.  T 
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said^  will  lend  no  assistance  in  disturbing  the  pos- 
session by  putting  the  occupier  to  prove  the  com- 
mencement of  the  title  («) :  but  will  send  the  par- 
ty claiming  tithe  to  make  out  his  case  at  Law  (a). 
ExcepHon  to       The  cases  of  owners^  at  least  of  those  who  are 
layman^annot^  ^^  occupicrs  (6),  of  ostatcs,  which  formerly  be- 
SI^^T  "^  longed  to  religious  houses^  are  exceptions  to  the 

general  rule^  that,  a  layman  cannot  prescribe  in  nan 
DMnction  be-  decinumdo*    And,  though  the  privilege  of  exemp- 

tweeo  exemption  ,•        i»  a-x-l  i_  i  •        j    v  i     •     x-     i 

mtuHMf  on/t w,  ^^^  ^^  tithe,  when  claimed  by  ecclesiastical 
emption^nw  Communities  ratione  ordinu,  was  restricted  to  lands 
tithes:  Jq  their  own  manurance  and  occupation :  yet,  all 

spiritual  persons  and  corporations  were  capable  of 
having  their  lands  totaUy  discharged,  whether  such 
lands  were  retained  in  their  own  hands  or  let  to 
others ;  either  by  real  composition ;  by  prescript 
tion,  as  having  always  been  in  spiritual  hands ;  or 
by  a  Papal  Bull  of  exemption,  in  cases  where  such 
Bull  was  once  legally  recognized  in  this  country  (c). 
Therefore,  notwithstanding  that,  where  lands  ap- 
pear to  have  been  part  of  the  possessions  of  any 
of  the  suppressed  greater  monasteries,  and  there 
is  no  evidence  of  the  payment  of  tithes  for  those 
lands  at  any  time;  Courts  will  consider  them  as 
discharged,  by  some  way  or  other,  before  the  dis- 
solution {d) :  yet,  it  may  make  a  very  material  dif- 
ference 

{z)  Strutt  V.  Baker,  %  Ves.  503. 
Junr.  629;   IfUiiam  r.  Bacm,         (c)   Wright  ▼.  Hildertham, 

1  Sim.  &  Sta.  41 S.  Hob.  809;  Page  v.  WiUon^  % 
(a)  Bemey  ▼.  Harvey,   17  Jac.  &Walk.  5fi8. 

Ves.  127.  (d)    Lamprey     v.    Rooke, 

(6)  Dkkeneon  v.  OreenhaU,  Ambl.  291 ;  Page  v.  Wilsm,  2 

2  Roll's  Rep.  479 ;  8.  C.  GwiU.  Jac.  &  Walk.  598. 
401 ;  Fox  V.  BardmeUfComynB, 
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ference  whether  such  lands,  when  belonging  to 
spiritual  conunnnities,  were  discharged  from  tithe 
ratione  ordinis,  or  by  grant  or  composition;  and  and,  as  pnTiiege 
as  privilege  of  order  was  the  most  common  mode  mwuxlmnwn**'* 
of  exemption,  that,  it  has  been  said,  will  be  pre-  "^,^j^^*niX 
sumed  to  have  been  the  only  ground  of  discharge,  prenunedtohave 
unless  some  other  be  shewn  (^):  though  a  layman  ground  of  du 
may,  no  doubt,  have  the  advantage  of  a  real  com-  ^m?other  bT 
position,  if  he  can  shew  it  to  have  had  existence  (/);  **'^°' 
and  to  have  been  duly  entered  into,  with  the  con- 
currence of  all  proper  parties  (gf). 

Tithes  cannot  be  prescribed  for  as  parcel  of  a    Tithei  cannot 
manor,  for  the  two  things  are  of  distinct  natures,  ^^^^^  ^^^ 
notwithstanding  they  may  be  united  in  one  man's  °^^^^i 
hands :  a  manor  being  a  lay  fee,  whilst  tithes  are 
things  spiritual,  for  which,  at  conunon  Law,  a  lay- 
man cannot  sue  (A)*    But,  although  a  lord  of  a  but,  the  lord  may 
manor  cannot  prescribe  for  tithes,  eo  nomine;  yet  l^^^J^^^ 
he  may  prescribe  to  pay  a  sum  in  discharge  of  all  £^"^®^^tf|*  *u 
the  tithes  within  the  manor;  and,  by  such  means,  manor. 
shew  a  good  title  to  take  the  tenth  of  the  pro- 
duce, as  a  profit  a  prendre  appurtenant  to  his  ma- 
nor, not  as  tithes  (i). 

The  common  Law  permitted  the  leasing,  or  ali-  Leaseaof  eccie- 
enation,  of  possessions  held  by  ecclesiastics,  as  Jj^g^^to  S^ux- 
such ;  aknost  as  fully  as  lay  fees  could  be  disposed  ^^^^  witSIf  what 
of  by  temporal  persons.     This  licence  evidently  Hmits  restricted. 

led 

(e)  Bury  St.  EdmwuTs  case,  Price,  146. 

Comyns,  655:  Pagey.  Wilton^  (A)  Sherwood  v.  Wmchcombe^ 

t  Jac.  &  Walk.  5SZ.  Cro.  Elis.  293;  Sands  v.  Dm- 

(/)  Sydowne  v.  Holmes  Cro.  ry,  Cro.  Eliz.  814. 

Car.  423 ;  Cha^U  v.  Fryer,  {f)  Pigot  y.  Heam,  Cro.  Eliz. 

I  Price,  260.  599;  Pigot  v.  Sympson,  Cro. 

(g)  BenneU  ▼.  Skeffington,  4  Eliz.  763. 
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led  to  the  impoverishment  of  the  Church/ and  was 
in  fraud  of  the  successors  to  ecclesiastical  situa- 
tions, who  thus  might  find  the  duties  only  remain- 
ing, and  the  means  of  support  subtracted.  Nume- 
rous statutes,  therefore,  have  been  passed,  to  cor- 
rect this  evil;  and,  at  the  same  time,  to  guard 
against  the  ill  consequences  of  restricting  too  close- 
ly the  power  of  demising  lands  held  by  ecclesiastical 
tenure;  which  jealous  strictness,  by  diminishing 
the  probable  produce,  and  rent,  of  such  lands, 
would  be  equally  a  loss  to  the  public  and  to  indi- 
viduals. 

By  the  stat.  1  Eliz.  c.  19,  extended  by  1  Jac.  1, 
c.  3,  all  conveyances  by  bishops,  of  possessions 
held  jure  episcapatus,  by  which  any  estate  is  at- 
tempted to  be  passed  for  a  longer  term  than  twen- 
ty-one years,  or  three  lives ;  or  whereupon  the  old 
accustomed  yearly  rent,  or  more,  is  not  reserved, 
shall  be  utterly  void.  The  18th  Eliz.  c.  10,  con- 
tains similar  enactments,  binding  on  all  other  ec- 
ThereftraiDiDg  clesiastical  pcrsous  (i).    These  acts  are  merely  re- 

sUtutes  are  con-     ...  ,  ,  .jit^ 

fltraed  largely,  to  strammg,  and  are  always  construed  largely,  to  pre- 
CnhdrmiTS*  vent  evasions  of  the  true  intent  thereof  (/):  not, 
^nt'  by  any  means,  as  relaxing  the  provisions  of  the 

32nd  Hen.  8,  c.  28,  by  which  it  is  enacted,  that, 
no  persons  shall  grant  any  leases  of  lands  held  in 
right  of  the  Church,  in  reversion;  or  without  im- 
peachment of  waste  (m). 

The 

{k)  An  exception  is  made  as  iS,  c.  11,  s.  61. 

to  houses  in  towns ;  which  by  (/)  Magdalen  College  case, 

Stat.  14  Eliz.  c.  11,  s.  17,  may  11th  Rep.  76. 

be  let  for  forty  years,  or  alien-  (m)    Bishop  of  Salisbury'e 

ed  by  exchange  for  lands  of  case,  10th  Rep.  60. 
equal  value.     And  see  ft2  Car. 
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The  fraud  which  the  actual  holders  of  ecclesi-  aii  such  lea^a  are 

.,  •,  .  •  "I-  void,  if  granted 

astical  hvings  might  practise  agamst  their  sue-  whilst  any  for- 
cessors,  if  leases  in  reversion  were  permitted,  is  so  bSngra'ud*not  to 
great;  that,  the  18th  Eliz,  c.  10>  makes  void  any  J^J,;!*^*"  ***"** 
lease  of  ecclesiastical  tenements  or  hereditaments, 
whereof  any  former  lease  is  in  being,  and  not  to  be 
expired  or  surrendered  within  three  years  ntext  af- 
ter the  making  of  any  such  new  lease. 

As  all  these  statutes  were  made  for  the  benefit  but  these  statutei 
of  successors,  they  must  not  be  perverted,  by  the  ^e' b^efit  of "^ 
actual  holders  of  spiritual  possessions,  into  a  frau-  JJJJ^t^n"[,ie^h^ 
dulent  mode  of  trettinff  rid  of  their  own  engage-  actual  holders  to 

r^  get  rid  of  their 

ments.  Therefore,  although  a  lease  of  tithes  (n)  own  engage- 
for  tliree  Uves,  or  of  any  other  of  his  ecclesiastical  "^"*** 
possessions,  may  have  been  made  by  a  bishop,  in 
a  manner  not  pursuant  to,  or  warranted  by,  the 
statute  1st  Eliz.  c.  19;  such  lease  is  not  voidable 
by  the  bishop  himself  who  made  it  (o).  The  rule 
is  the  same  as  to  every  corporation  sole  (p) :  and 
even  with  respect  to  corporations  aggregate,  such 
as  a  dean  and  chapter  (g);  or  the  master  and  fel- 
lows of  a  college  (r) ;  although  the  13th  Eliz.  c.  10, 
says,  that,  all  leases  made  by  such  parties,  con- 
trary to  the  tenor  of  that  act,  shall  be  void ;  yet 

this 


(n)  The  doubt,  long  enter- 
tuned,  whether  tithes,  being  in- 
corporeal hereditaments,  could 
be  made  the  subject  of  lease,  is 
set  at  rest  by  stat.  5  Greo.  S, 
c.  17. 

(o)  Case  of  Lincoln  College^ 
Srd  Rep.  59;  Smallwood  v. 
Bishop  of  Coventry  ^  Li^eh- 
JUld,  Savile,  119;.  Sir  Moyle 


Finch's  case,  2  Leon.  138. 

(p)  Morrice  v.  Antrobus^ 
Hardr.  326. 

(9)  Waltet^s  case,  cited  in 
Owen  V.  Oroen^  Hetl.  24;  the 
case  of  Ecclesiastical  Persons^ 
5th  Rep.  15. 

(r)  Carter  v.  Claycoles,  1 
Leon.  308 ;  Magdalen  College 
case,  11th  Rep.  73. 
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thier  has  been  construed  to  mean^  only^  that  such 
leases  shall  be  void  against  their  successors ;  but 
binding  so  long  as  the  dean^  or  master^  by  whom 
they  were  granted,  is  living,  and,  continues  at  the 
head  of  the  corporation.    A  lease»  or  grant,  how- 
ever, by  an  ecclesiastical  corporation  aggregate, 
which  has  no  acknowledged  head,  must  necessari- 
ly be  either  void  ab  initio,  or  good  for  ever;  if  such 
lease  or  grant,  therefore,  be  made  contrary  to  the 
statutes,  it  is  not  merely  voidable,  but  absolutely 
void  (i). 
Aguttnenttitbeis     All  producc  arising  immediately  irom  the  soil, 
the  tithe  of  gws  (with  somc,  vcry  few,  exceptions  to  be  hereafter 
eaten.  noticcd,)  is  subjcct  to  payment  of  predial  tithe. 

Thus,  agistment  tithe  is  the  tithe  of  the  grass  eat- 
en by  the  cattle  agisted ;  and,  therefore,  a  predial 
tithe  (0  :  but  where  grass  land  has  paid  tithe  of 
hay,  no  tithe  of  agistment  is  due  for  after-pasture 
if  grass  land  be  in  the  samc  year  (ti).    But  if  grass  land  be  mowed 
the^J^e  yei!    twicc  iu  the  samc  year,  tithe  must  be  paid  for  the 
for'^botrcro  ^'^  aftermath,  as  well  as  for  the  first  crop,  unless  some 

custom  to  the  contrary,  founded  on  reasonable 
consideration,  can  be  prescribed  for  (x). 
The  owner  of     The  owucr  of  the  gVuud  must  pay  the  tithe  of 
pay  Se"  gis™"*  agistment,  where  the  cattle  themselves  jrield  no 
menttithe, where  tj^jj^  ^  ^j^^  parson(y):  and,  if  necessary,  a  com- 
mission 

(s)  Chapter  of  the  Collegiate  {x)    Price    y.    McueaU^    t 

Church  of  SouthmeU  V,  Bishop  Bulstr.    tSS;    Anonym.    Cro. 

of  Lincoln^  1  Mod.  204.  Car.  404;  Johnson  v.  Awbreyf 

(0  Scarr  y«  Trimty  College^  Cro.   Eliz.    660 ;    Benson    v. 

3  Anstr.  764.  Watkms,  Bunb.  10;   Hide  ▼. 

(u)  Batchellor  v.SnMllcomhe,  Ellis,  Hob.  250. 

3  Mad.  22 ;    ElUs  v.  Saul,  1  (y)    Dod    v.    Ingledon,    1 

Anstr.  S4t.  Freem.  379 ;   S.  C.  1  Rayner, 
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mission  may  be  awarded^  to  ascertain  the  value  of  the  cattle  yield 

_._..-  _  .-  o^ixi    "0  tithe  to  the 

such  tithe  (z) :  but,  where  the  owner  of  the  stock  panon;  but  not 
depastured  has  paid  a  mixed  tithe  in  respect  of  the  '^^"^'ata  to  the 
same  stock,  and  for  the  same  year,  it  seems,  no  ^^^  ^^^^^ 
predial  tithe  is  due  for  the  ffrass  upon  which  they  wise,  have  been 

*^  ,.«  ,1       entitled  to  the 

were  fed  (a) :  with  this  qualification,  that,  the  tithe  of  agist- 
mixed  tithe  must  be  paid  in  the  same  parish  in  ^^^ ' 
which  the  stock  was  depastured;  or  an  agistment 
tithe  will  also  be  due  to  the  parson  of  that  parish, 
who,  otherwise,  might  be  defrauded  of  tithe  alto* 
gether  (6).  And  this  qualification  must  itself  be 
limited,  so  as  not  to  include  the  case  of  an  occupier 
of  a  &rm  in  one  parish,  who  prescribes  for  certain 
common  of  pasture  on  land  in  another  parish,  upon 
which  sheep  are  occasionally  agisted,  and,  that, 
tithe  wool,  or  other  satisfaction,  has  been  imme- 
morially  paid  to  the  rector  of  the  parish  where  the 
fiurm  and  homestall  are  situated.  In  such  case,  the 
right  of  common  is  reputed  part  of  the  farm  to 
which  it  is  appendant;  and  no  agistment  tithe  is 
payable,  in  respect  thereof,  to  the  parson  of  the 
parish  within  the  local  boundaries  of  which  the 
common  is  included  (c).  If  the  right  of  common 
were  en  gros,  not  appurtenant  to  the  hMid,  agist- 
ment tithe  would  be  due  where  the  commonable 
land  is  situated  (i/). 

If 

54;     Underwood    v.    Gibbon,  3  Anstr.  8d0;  Hornet  v.  Car^ 

Bunb.  3.  ieff  ft  Anstr.  501. 

(ff)  GuUberi    v.    EversUy,  (b)  ElUs  y.  Saui,  I  Angtr. 

Haidr.  SS :  see,  also,  Hotheech  341, 3  Burn's  Eccles.  Law,  i7t\ 

V.  Whadeoeke,  Hairdr.  164.  Anonym.  Popham,  )#7. 

(a)  MatcaU   r.    Price,    1  (e)  EUit  v.  Fermor,  GwOl. 

Roll's  Rep.  63,  and  1  RdFs  \0%%. 

Ab.  64S;    Twmer  ▼.  WUUem$,  (<f)  S.  C.  p.  I0ft7. 
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agiHlineiit  titb« 
payable  for  tur- 
lAps. 


For  sheep  told  If  sheep  be  fattened  and  sold  off  before  Clearing 
Hmeragistoieol  time,  an  agistment  tithe  must  be  paid  for  them, 
tithe  IS  due:       although  an  equal  number  of  sheep  may  be  bought 

in,  for  which  tithe  of  wool  is  paid  (e) ;  since  am- 
nudiajructuosa  alone  are  exempt  from  agistment 
tithe ;  and,  with  respect  to  the  parson,  sheep  sold 
off,  or  removed  from  the  parish,  after  one  shearing 
time,  and  before  the  next,  yield  him  no  profit  (y). 
Agistment  tithe  is  due  for  turnips  fed  off  by  un- 
profitable cattle  (g).    And,  of  course,  when  tur- 
nips are  pulled,  they  must  pay  tithe  of  each  crop, 
though  there  should  be  more  than  one  crop,  from 
the  same  land,  in  the  same  year  (A). 

For  beasts  used  in  husbandry,  in  the  parish  in 
titheof  agtstm^^  which  they  are  depastured,  no  tithe  is  due  (t) :  but 
is  due,  in  general.  ^  agistment  tithe  must  be  paid  for  the  time  during 

which  such  beasts  are  habitually  used,  (although 
for  purposes  of  husbandry,)  in  a  different  parish  (k) : 
and,  notwithstanding  draft  oxen  are  not  liable  to 
pay  tithe,  so  long  as  they  are  employed  in  the  hus- 
bandry of  the  farm  upon  which  they  are  kept; 
yet,  when  they  are  taken  off  work,  and  turned  out 
to  be  fattened  for  sale,  agistment  tithe  becomes  due 
Tithe  is  not  osu-  for  them  (/)•    Tithe  is  not  payable  for  depastur- 

ally  payable  for 

'  ipg 


For  beasts  used 


(e)  Coleman  y.  Barker ^  Gilb. 
Eq.  Rep.  2dl ;  Howes  v.  Carm 
ter,  %  Anstr.  500. 

(/)  Bateman  v.  Aistrvpf  t 
Rayner,  686;  S.  C,  Gwill. 
1048. 

(  g)  Smnfen  v.  Digbyt  Bunb. 
314;  S.  C.  Gwill.  587,  714. 

(A)  Benson  v.  Watlwu, 
Bunb.  10. 


(t)  Baxter  v/  Hopes,  % 
Brownl.  82;  S.  C.  cited  in 
Price  V.  MaseaU,  t  Bulstr. 
289. 

(k)  Scoles  y.  Lowther,  I 
Lord  Raym.  180;  Fllemod  y. 
BiUUm,  %  Anstr.  498. 

(/)    Eastnumd   y.    Sandys,^ 
Show.  P.  C.  198;    Skeringtan 
y.  Fleetwood^  Cro.  Elia.  476. 
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ing  young  cattle,  which  are  reared  to  be  used  in  depttturing 
husbandry,  or  to  be  milked,  in  the  same  parish  (m) ;  ed  for  husban^l 
but,  when  such  young  beasts  are  told,  before  they 
become  fit  for  purposes  of  husbandry,  or  before 
they  give  milk,  they  must  pay  tithe  as  unprofit- 
able cattle  (n)* 

A  grant  of  the  tithe  of  '^  herbage"  does  not  con-    GnDt  of  tithe 
vey  the  tithe  of  agistment;  the  grantee,  in  order  not  oonr^y  titibe 
to  maintain  that  claim,  must  at  least  shew  a  con-  ^'  "in*^®"*- 
tinned  perception  of  the  tithe  of  agistment  (o). 

For  ordinary  rakings  of  com,  not  yoluntarily  Rakingsof  com, 
scattered,  no  tithe  is  payable  (p):  but,  if  a  quantity  J[5ie"  '^^^^^  ^ 
of  <;om  be  fraudulently  scattered,  the  rakings  ought 
to  pay  tithe  (9).    The  same  principle  applies  to     A  similar  prin- 
stubble,  which,  under  ordinary  circumstances,  is  ^Sbbilf  **"  ^^ 
not  tithable ;  but  which  may  become  so,  when  an 
unusual  quantity  is  left,  in  order  to  make  a  fraudu- 
lent profit  of  it  (r).    So,  again,  no.tithe  seems  pay-  u>d  to  cKppiDgs 

of  wool   I'M'H^n^ 

able  for  clippings  of  locks  of  wool,  before  shearing  sheariDg  time, 
time,  if  made  band  fide  for  the  sole  purpose  of  re- 
lieying  the  sheep  from  vermin,  or  disease  (s) ;  but 
if,  under  this  pretence,  an  unnecessary  quantity 

of 


(fit)  Facetf  V.  Long,  Cro.  Car. 
237;  Holheech  v.  Whadcocke^ 
Hardr.  184:  and  see  1  Roll's 
Ab.  646. 

(n)  WoolmergUm's  case,  Het* 
ley,  86 :  see  Walton  v.  TryoUf 
1  Dick.  246. 

(0)  Byam  y.  Booths  %  Price, 
270;  Scott  r,  Lawsoniy  7  Price, 
270* 

(p)  Pitt  V.  Harris,  1  Roll's 
Rep.   379;     Bird  v.  Adams, 


Moor,  278 ;  Green  v.  Hun,  Cro. 
Eliz.  702. 

(q)  Orysman  v.  Lewis,  Cro. 
Eliz.  446 ;  Johnson  v.  Amhrey, 
Cro.  EUz.  660;  Anonym.  1 
Freem.  336. 

(r)  Tennant  v.  Stubbing,  3 
Anstr.  640. 

(*)  Baxter  v.  Hopes,  2 
Brownl.  33 ;  Jessop  v.  Payne, 
Cro«  Eliz.  364 ;  Jouce  v.  Par- 
her,  Cro.  Jac.  575. 
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of  the  wool  be  clipped,  tithe  must  be  paid  for  such* 

clippings  (t). 
For  gm  cut       After  considerable  fluctuation  of  judicial  opin- 
fo^llitie  iS^fn  ion>  it  appears  now  to  be  settled,  that,  for  either 
husbaudry,  tithe  natural  or  artificial  nass  cut  sreen,  and  iriyen  as 

must  commonly  °  o  '  o 

be  paid.  fodder  to  cattle  used  in  husbandry,  tithe  must  be 

paid ;  unless  it  be  proved  that  there  was  not  suf- 
ficient provender,  of  any  kind,  upon  the  &rm,  (and 
being  the  produce  thereof,)  for  the  sustenance  of 
such  agricultural  cattle  (u). 
All  trees  which      By  the  Statute  of  the  45th  Edw.  3,  c  S,gros  bois, 
^ii^dumbtr,  (uudcr  which  appellation  are  included  all  such  trees 
*^  ^®"P^  ^'^  as,  by  the  custom  of  the  place  where  they  grow,  are 

considered  timber,  and  which  are  upwards  of  twen- 
ty years  old ;)  are  declared  to  be  exempt  from  pay-> 
ment  of  tithe  (w).    And  a  timber  tree,  which  has 
once  been  privileged,  will  not  become  subject  to 
tithe,  though  it  should  be  sold  for  fire  wood  (x). 
and  the  loppings  Nor  will  the  loppiugs  of  a  timber  tree,  of  the  age 
abJTexeS!  "^  of  twenty  years  be  tithable ;  for,  the  tree  being  ex- 
but  if  a  tree  be    cmpted,  the  loppiugs  will  be  so  likewise  (y).    But, 
L^S^nt^yt'rs**  if  ^  tree  be  lopped  before  it  is  twenty  years  old,  aU 
old,  all  Ature      future  loppings  of  that  tree,  of  how  many  years 
liable  to  tithe,     growth  socvcr  they  may  be,  are  liable  to  payment 

of 


(i)  Fo9Me  T.  PmrkeTy  8  Bubtr,  MoUns,  ft  Leon.  80, 

248.  («)  Ram  r,  PaHengon^  Cro. 

(u)Donnanv.Sears^6Fnce9  Eliz.  477;    Lifird^s  case,   11 

866 ;    Stevens  ▼•  Aldndge^  5  Rep.  49. 

Price,  849.  (y)  Brook  v.  RogerSf  Cro. 

(iv)  2nd  Intdt.  648;  JVaUon  Jac  100;  Ram  v.  Patteiuom, 

T.  Tryanf  Ambl.  182;  Sobyr,  ubi    suprd;     Newman's  case, 

MoUtu,  Plowd.  470;  Dam  v.  Godbolt,  175. 
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of  tithe  (s).     Where  the  tree  is  priyileged,  the  Barkprinieged. 

,      ,      J..,     .  .         .         T,        •      /  X  where  the  tree  ii. 

bark  of  that  tree  is  so  likewise  (a). 

Of  course^  if  trees  of  any  description  are  cut    Timber  trea 
down  for  sale,  before  they  reach  the  age  of  twenty  E^S^^^^tT^ 
years,  they  do  not  come  within  the  description  of  ?ore'lh^w«e 
the  45th  £dw.  3  {h).    But,  timber  trees  will  be  cut. 
presomed  to  have  been  of  more  than  twenty  years 
growth,  unless,  upon  a  suit  for  tithe  of  such  trees, 
the  contrary  be  proved  (c). 

We  have  seen,thaty  no  tithe  is  due  for  loppings  Loppings  of  tim. 
of  timber  trees,  when  such  timber  trees  have  never  mLh^g^  in 
been  lopped  before  they  were  of  twenty  years  ^^SuiT^  ^'**^'* 
growth ;  and,  where  upon  a  fall  of  timber  the  lop<- 
pings  are  made  into  faggots,  for  private  use  or  sale, 
it  seems,  no  tithe  can  be  successfully  demanded,  al- 
though some  small  portion  of  tithable  wood,  which 
it  would  have  been  difficult  to  separate,  should  be 
faggotted  up  therewith  {d) :  on  the  other  hand,  it 
would  be  a  plain  fraud  on  the  parson,  if  tithe  of  a 
whole  fall  of  coppice  wood  were  withheld,  mere* 
ly  because  the  loppings  of  a  few  trees  of  twenty 
years  growth  were  intermixed  therewith  {e) :  in 
such  case,  if  the  parson  can  shew,  (for  the  sugges- 
tion, and  proof,  lie  on  him,)  that  the  proportion  of 
gros  bais  is  very  small,  and  that  it  woidd  be  im- . 
practicable,  or  attended  with  unreasonable  expense^ 

for 

(z)  Fkar  of  Wamibaraugh's  (e)    Lloyd    v.  Mackwortky 

case,  Littleton's  Rep.  149.  Bunb.  126. 

(a)  Ammgm.  I  Freem.  384;  (d)  Dam$  ▼.  MoUm^  ft  Leon. 

Stamp  V.  Liford,  I  Roll's  Rep.  80. 

100;  S.  C.  8rd  Rep.  49  a.  (e)  WiOUm  ▼.  rfym^'Ambl. 

(6)  FoMter  v.  Lemutrd,  Cro.  1S5;  S.  C  GwiU.  837;  Comeli 

Elis.  1.  V.  Hams,  Siderf.  800. 


270  TREATISE  ON  FRAUDS. 

for  him  to  distinguish  the  same,  the  whole  will  be 
liable  to  tithe  (/).  The  rule,  as  laid  down  by  the 
learned  civilian  Gibson  (g),  is,  that,  the  wfacde  shall 
pay  tithe,  or  be  discharged,  according  as  the  great- 
est part  is,  or  is  not,  tithable.  But,  this  rule, 
which  is  founded  merely  on  considerations  of  con- 
venience, not  of  right,  could  not,  it  is  presumed, 
hold,  where  a  fraudulent  use  was  attempted  ta  be 
made  of  it. 
Shoots  from  the  It  has  been  already  shewn,  that,  loppings  from 
trees  pay  tithe,    privileged  trees  are  themselves  privileged;  but, 

when  a  timber  tree  has  been  entirely  cut  down, 
the  germins,  or  shoots  from  the  stools,  of  such  trees 
must  pay  tithe  (h) :  the  distinction  may,  perhaps, 
have  arisen  irom  the  great  difficulty  of  ascertaining 
which  stools  in  a  coppice  did,  and  which  did  not, 
belong  to  privileged  trees  (f ). 
Exemptions        For  siha  aedua,  which  description  includes  all 

wheD  wood  has  j  .     ^ i_    a        •  •         *»  *•     i.        a.  ^ 

been  used  in  wood,  exccpt  that  ansmg  from  timber  trees  of 
K"hit*h^'ine  twenty  years  growth,  tithe  is  generally  due;  but, 
parish.  under  certain  circumstances,  exemption  may  be 

maintained.  Thus,  for  sUva  c^edua  employed  in 
fencing  arable  land  within  the  same  parish,  no  tithe 
is  payable  (k),  provided  the  right  to  tithe  of  both 
wood  and  com  be  in  the  same  person ;  and  the 
land  on  which  the  wood  grew,  as  well  as  the  land 

which 

(/)  Buckkurtt  v.   Newton,  Liforit  case,   11th  Rep.  49, 

Cro.  Eliz.  347.  and  in  2nd  Instit.  645. 

(g)  See  his  Codex,  p.  667.  (i)  Chichester  v.  Sheldon,  1 

(A)  Walton  v.  Tryon,  Ambl.  Turn.  &  Russ.  251. 

ISS;  Ford  v.  Rooster,  4  Mau.  (Jc)  Scolesv,  Lowther,  1  Lord 

&  Sel.    188,  overruling  Lord  Raym.  ISO. 
Coke's  opinion  as  delivered  in 
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which  it  is  employed  to  fence,  are  in  the  hands  of 

the  same  occupier  (Z).    So,  wood  which,  if  devoted     Wood  oMd  io 

to  other  purposes,  would  he  tithable,  may  acquire  ments  of  hiubiui- 

exemption,  if  it  be  used  in  making,  or  repairing,  im-  y^e-^^'  ^ 

plements  of  husbandry,  to  be  employed  on  the 

same  &rm  (m). 

Wood  used  as  fuel,  within  the  parish,  and  in     A  special  cot- 
the  house  of  the  occupier  of  the  land  on  which  the  to'exeiD[?wQ«!d^ 
wood  grew,  seems  to  have  been  considered,  in  some  ^fu^Tn^Thc^^'^ 
reported  cases,  as  exempt  from  payment  of  tithe,  ™^'/^t|^^' 
of  common  right  (n) :  and  in  the  case  of  Norton  V. 
Fermor(p),  Yelverton  and  Croke,  J  J.,  were  of 
this  opinion,  but  Richardson  and  Hutton,  JJ., 
deemed  a  custom  necessary  to  support  the  exemp- 
tion. In  the  anonymous  case  reported  in  Freeman, 
the  Court  declined  the  determination  of  the  ques- 
tion (j9):  but  the  balance  of  doubtful,  and  conflict- 
ing, authorities,  seems  to  have  been  turned,  by 
the  concurrent  opinions  of  Lord  Hardwicke  (q), 
and  Parker,  C.  B.  (r),  who  held,  that,  it  is  by  spe- 
cial custom,  and  not  by  common  right,  that  wood 
cut  to  be  burned  in  the  house  of  a  parishioner, 
within  the  parish  where  it  grew,  is  not  tithable. 
All  the  previous  cases,  indeed,  (and  there  are  many 
such)  in  which  a  special  custom,  not  lex  teme, 
has  been  suggested  as  ground  for  a  prohibition 
against  a  suit  for  demands  of  this  nature  («),  are 

arguments 

(J)    Croueher  v.   ColUnSf  1  (jp)  Anonym.  1  Freem.  8S4. 

Saund.  U2.  {q)  Walton  y.  Tryon,  1  Dick. 

(tn)  Burn's  Ecd.  L.  447.  245. 

(n)  AuiHn  v.  Lueoif  Cro.  (r)  Enkine  v.  /tt{^,  Owill. 

£liz.609:aiidBee2dIii8tit.652.  965. 

(o)  Hetley,  88, 110, 117;  S.  (s)  Wation  v.  Smih,  %  Keb. 

C  Cro.  Car.  113.  684. 
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arguments  against  the  common  right  of  exemp- 
tion. 
Wood,  being  a     Tithe  of  wood  being  a  predial  tithe^  it  must  be 
mLtbe  Mt^at.  s^t  out,  according  to  the  statute  (t),  at  the  time 

of  falling;  the  mode  of  doing  so  must  be  regu- 
lated by  the  custom  of  the  place  (u).    The  necessi- 
ty of  setting  out  predial  tithes  is  obvious;    the 
grossest  frauds  might  otherwise  be  practised  on 
Not  generally  the  tithe  owucr.    And^  although  notice  of  the 
Doti^bE^Kpre^  time  at  which  a  parishioner  intends  setting  out  his 
^t/ydTa'io^  predial  tithes  is  not,  generally,  necessary  (w);  yet, 
cuitoiii,requiring  ^  local  custom,  rcqufaring  such  notice  to  be  given, 

such  notice^will       .  .        -       i  i  v 

be  maintained;    wHi  be  mamtamcd,  as  a  reasonable  custom  (^): 

and,  where  it  prevails,  the  notice  must  be  given  a 
&ir  time  beforehand,  or  it  might  be  nugatory  and 
merely  evasive  (y).  But,  where  such  a  custom  is 
relied  on,  it  must  be  alleged  positively  («). 

and,  after  tiOie        Predial  tithcs  must  not  only  be  set  out ;  but,  the 


•  a  *        a1 

Other  Dine  p^  luuc  othcr  parts  must  be  left  so  long,  that  the  parson 
ISI^D*!a>iSie:  "^y  ^^^  ^  opportunity  of  judging  by  the  view, 

whether  the  tithe  is  fairly  set  out,  or  not  (a) :  and, 
if  the  farmer  adopt  any  mode  of  tithing  which  ex- 
cludes, or  abridges,  the  parson's  due  means  of  com- 
paring the  tithe  with  the  other  nine  parts,  it  is 

bad. 

(0  Stat.  2  &  3  Edw.  6,  c.  581. 

13.     But,  in  this,  as  in  all  other  (w)   Butter  v.   Heathhy,   S 

cases,  modus  et  eonverUio  om-  Burr.  1891* 

cunt  legem,  and  if  tithe  be  set  (x)  S.  C.  p.  1894. 

out  according  to  an  agreement  '     (if)  Tennant  v.  Stubbing,  3 

between  the  parties,  it  may  be  Anstr.  644.* 

properly  alleged  to  have  been  (z)     Beaver    v.    Spreatley, 

set  out  "lawfully  and  in  due  Bunb.  338. 

manner:"  Facey  v.  Hurdom,  3  (a)  HaUkmell  y,  Trofppeg,  ft 

Bam.  &  Cress.  ftl5.  Taunt.  59. 

(«)    Gee  V.  Pearch,  GwiU. 
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bad  (b).     So,  notwitbstanding  tithes  were  set 

out^  and  the  parson  had  full  time  to  view  them; 

yet^  if  he  were  not  permitted  to  enter,  and  take  the  panon  muit 

them  away ;  this  would  be  a  fraud,  plainly  within  tNTpenn^ed^ 

the  mischief  which  the  statute  was  intended  to  ^f ^tf  ^my^ 

counteract  (c).  Such  a  case,  however,  seems  a  more 

proper  ground  for  an  action,  than  for  a  suit  in 

Equity  (£f). 

It  may  be  observed,  that,  the  tithe  owner  is  en- 
titled, for  the  purpose  of  bringing  home  his  tithes, 
to  make  use  of  the  road  ordinarily  used,  for  the 
ordinary  occupation  of  the  land  in  which  the  tithe 
is  taken;  and  not  to  go  over  other  lands,*  which 
may  be  occasionally  used  as  a  road  by  the  farm- 
er (e). 

Hay  ought  to  be  tithed,  of  commom  right,  as    Of  common 
soon  as  the  grass  is  put  into  cocks  {f)\  provided  t!fb^'titS^M^^ 
it  has  been  first  tedded,  according  to  the  u^ual  me-  S^Hnto'cSS! 
thod  of  treating  grass,  in  the  early  part  of  the  pro- 
cess of  making  it  into  hay  (jg).    But,  though  the 
fiurmer  is  not  bound,  by  the  common  Law,  to  make 
the  grass  completely  into  hay;  he  may  be  bound 
to  do  so  by  custom  (Ji).    Where  no  such  usage 
exists,  the  parson  must  have  free  permission  to 
complete  the  making  of  his  tithe  hay  upon  the 
land  (t).     The  same  circumstances  must  be  attend-  arHficia]  gra^t 

-t  mast  be  set  out 
^^  as  natural  grass. 

{b)    ShaUerots  v.  /oirfe,  IS     2  Phillim.  399. 

East,  iee.  (/)  HaUmeUy.  Trappes,  2 

(c)  Denton  v.  Stocked  1  Bulatr.     Taunt.  56. 

67;  Anonym*  1  Bnlstr.  108.  (jg)  Newman  v,  Morgan^  10 

(d)  Boswortk  y.   Limhtick^     East,  10. 

GwiU.  1109.  (A)  Degge,  p.  2,  c.  d. 

(tf)  Cobb  V.  Selby,  £  New  (i)  Reynolds  v,  Newberry,  1 
Rep.  469 ;  BumeU  y.  Jenkuu.     Roll's  Rep.  420. 
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ed  to  in  setting  out  the  tithe  of  artificial  grasses, 
when  mown  for  hay,  as  are  above  detailed  with  re- 
spect to  natural  grass  {k). 
Tithe  of  hops,      Tithes  of  hops  must  be  duly  set  out,  as  being 

predial  tithes :  where  no  custom,  or  composition, 
interferes  with  the  general  rule,  the  tithe  of  hops 
must  be  set  out  by  measure,  after  they  are  pick- 
ed, and  before  they  are  dried  (1). 
All  fruit,  grown      All  fruit,  grown  in  the  open  air,  is  certainly 
tithabierbu  "  it  tithablc;  eveu  such  as  grows  wild(i»):  but,  whe- 
Sliti^^  ther  tithe  can  be  claimed  of  hot-house  fruits, 
^-  which,  in  this  climate,  are  less  the  natural  produc- 

tion of  the  earth,  than  dependent  on  the  skilful 
management  of  artificial  heat,  is,  perhaps,  hardly 
settled  (n) :  the  last  decision,  (the  latest,  at  least, 
of  which  the  present  writer  is  aware,)  is  in  &yor 
of  their  exemption  (o). 
Mixed  titha  Mixed  tithes  are  not  within  the  statute  of  Edw. 
tTbcact'St '^  6,  as  far  as  it  relates  to  the  setting  out  of  tithes  {p). 

Those  tithes  are  termed  mixed,  which  arise,  me- 
diately, from  animals:  including,  not  only  their 
youngy  but,  aU  profits  resulting  from  animals  not 
/eroB  natur€p;  as  cheese,  milk,  wool,  eggs,  and 
honey  (g). 
Rules  M  totithe     It  has  been  held,  that,  where  tithe  milk  has  been 

of  milk  and  ,. 

cheese.  P&ld 

{k)    CoUyer   v.   Howes,    8  Sweet,    cited    in    ''  Toller  on 

Anstr.  956.  Tithes,"   lft4i,  at  having  been 

(J)  Knight  V.  HaUey,  2  Bos.  decided  in  the  Court  of  Excheq. 

&  Pull.  197.  19th  Deer.  1801. 

(m)     Chapman   v.  Barlow,  (p)  Norton  v.  Clarke,  GwilL 

Bunb.  188.  4S8. 

(n)  Adams  v.  Waller,  Grwill.  (q)  Booth  v.  Souihraie,  cited 

1204.  2nd  Instit.  649. 

(o)    WorraU   v.    Miller  ^ 
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paid,  there^  no  tithe  can  be  claimed  of  cheese^ 
made  from  the  other  nine  parts  of  the  milk ;  and^ 
that,  where  the  whole  milk  has  been  employed  in 
making  cheese,  of  which  cheese  tithe  has  been 
paid ;  there,  the  farmer  ought  not  to  account  for 
tithe  of  the  milk  also  (r).  But,  in  this,  as  in  all 
other  cases,  the  custom  of  the  place,  if  reasona- 
ble, is  to  be  observed.    Whenever  an  occupier  of    a  preacription 

,.,  —  ..for  a  diminution 

land  does  more  than  the  general  Law,  or  special  of  tithe  must 
usage,  obliges  him  to  do,  for  the  benefit  of  the  ""•*  "p^"  ^™^' 
tithe  owner; — as,  for  instance,  by  bringing  the 
tithable  articles  into  a  more  advanced  state  of  pro- 
gress towards  their  removal ; — ^this  may  afford  a  suf- 
ficient consideration  upon  which  a  prescription 
for  a  diminution  of  the  tithe  may  be  rested.     And  though  it  need 
it  will  be  no  valid  objection  to  such  a  claim,  to  al-  quite! considTr- 
lege,  that,  the  bargain  appears  too  favorable  to  the  *^'^"- 
tenant,  and  greatly  to  the  disadvantage  of  the  par- 
son :  it  is  not  required  that  there  should  be  always 
an  exact  quid  pro  quo  in  these  compensations ;  it 
is  enough  to  shew  that  there  is  a  consideration  for 
the  deduction  (s):    a  prescription  to  pay  every 
tenth  cheese  made  from  May-day  until  the  1st  of 
August,  in  recompence  of  all  tithe  milk  for  the 
whole  year,  may  be  good;  for  the  labor  employed 
in  preparing  the  cheese  might  have  been  withheld; 
but,  a  prescription  to  pay  the  tenth  quart  of  milk, 
during  the  same  period,  in  discharge  of  all  tithe  of 
milk  for  the  whole  year,  is  not  good ;  for  such  pay- 
ment is  pn  more  than  is  regularly  due.     A  pre- 
scription, 

(*■)     I^egge,   part   2,  c.   6 ;  («)   Cokbume  v.  Hughes,  S 

Burslem  v.  Spencer,  GwiU.  746.      Price,  427. 

VOL.  II.  U  , 
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scription^  however^  to  pay  the  tenth  quart  of 
milk^  for  such  a  limited  time,  ai  the  parsonage  house, 
would,  it  seems,  be  good(0.  For,  of  common 
right,  the  parson  is  bound  to  fetch  the  tithe  milk 
away  from  the  ordinary  milking  place,  in  his  own 
pails,  and  in  reasonable  time:  though,  if  there  be 
any  custom  for  a  mode  of  delivery  more  conveni- 
ent to  the  parson,  such  custom  must  be  complied 
with  by  the  parishioner  (i^) :  the  tenth  mealy  (by 
which  is  understood  the  produce  of  the  two  suc- 
cessive milkings  on  the  tenth  day,)  is  the  proper 
Modus  for  cow  tithe  of  milk  (if;).     A  good  modus  for  cow   and 

and  calf  coven  ii»  i    •  x-l     j.«u^i_        i»       mi.     i* 

the  tithe  of  milk,  calf,  or  a  calvmg  cow,  covers  the  tithe  of  milk  of 

a  cow  calving  within  the  parish  (^):  but,  a  modus 
laid  for  every  cow,  in  lieu  of  tithe  of  milk,  is  not 
supported  by  proof  of  a  modus  for  every  cow  with 
calf{y). 

Tithe  of  wool.      Tithe  of  wool  Is  due,  de  jure,  when  it  is  clipped ; 

but,  by  prescription,  it  may  be  set  out  at  another 
day  (»).  Though  tithe  of  lambs  has  been  paid,  yet, 
if  the  remainder  be  shorn,  their  wool  is  titha- 
ble  {a). 

'Hthe  of  lambs.      Tithe  of  lambs  is,  regularly,  t6  be  paid  where 

the 


{t)  Austin  V.  LucaSf  Cro. 
Eliz.  609. 

(u)  Dodson  V.  Oliver,  Bunb. 
73;  Doddv.Inglet<m,'T.  Raym. 
278;  Carthew  v.  Edwardt^ 
Rayn.  449;  Bedle  v.  Miller, 
cited  in  Gwill.  969. 

(w)  Bosworth  v.  Limbrick, 
Gwill.  1114;  Bate  v.  Sprtick^ 
ingt  Bunb.  20. 

(«)     Stuart  V.   Greenall,    9 


Price,  116;  Prevostv,  Bennett^ 
%  Price,  275. 

{ff)  Bertie  v.  Beaumont,  2 
Price,  308;  Short  v.  Lee,  2 
Jac.  &  Walk.  483. 

(a)  Green  v.  Hun,  Cro.  Eliz. 
702:  see,  as  to  locks  clipped 
occasionally  to  prevent  disease, 
ante,  p.  267. 

(a)  Cariketv  v.  Edwards, 
Rayner,  450* 
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the  lambs  fall  (6) ;  and  tithe  of  wool,  where  it  Is 
clipped  ((t);  unless  a  fraudulent  removal  of  the 
flock  into  another  parish,  just  before  lambing  or 
shearing  time,  be  established. 

Tithes  of  honey  must  be  paid(<f):  but,  where    Tithe  of  honey, 
this  is  done,  the  swarms  of  the  bees  themselves 
are  not  tithable  (e). 

With  respect  to  the  time  of  tithing  the  young     when  the 
of  animals,  the  rule  is,  that,  it  should  be  done  when  i;^rt^4,e^^^^^^ 
they  are  arrived  at  such  an  age  as  to  be  able  to 
live  without  the  mother;  unless  a  reasonable  cus- 
tom fiices  some  other  period  for  the  payment  or  de- 
livery thereof  (/).    Tithe  must  be  paid  of  the     Tithe  of  eggs 
young  of  poultry ;  unless  the  eggs  of  the  same  ^Jyf^"^  ^  ^" " 
fowls  have  previously  been  tithed  (g). 

Of  the  materids  dug  from  quarries,  and  of  such     Of  common 
things  as  are  of  the  substance  of  the  earth,  and  Tre  due  n>r  n^. 
part  of  the  freehold,  no  tithes  are  due,  of  common  ^      ' 
right  (ft):  but,  by  particular  custom,  things  not 
of  annual  increase  and  renewal  may  be  subject  to 
tithe  (f). 

By  the  statute  2  &  3  Edw.  3,  c,  13,  it  is  enacted.  Laud  which,  on 
that,  all  barren  heathy  or  waste  ground,  which  renness,  has  pre^ 
(though  not  legally  discharged  from  liability  to  ^IV^'et^^^^ 
tithe,)  has  paid  no  tithe  by  reason  of  its  barren-  ^^  from  payment 

'^  *  "^  of  tithe  for  seven 

ness ;  shall  be  exempt  from  payment  of  tithe  for  years  arter  its 

improvement. 

(h)   Boys    v.    EUu,  Banh.  Bunb.  ISS. 
140.  (g)  I  Roll's  Ab.  64!2,  pi.  6. 

(c)  Born's  Eecl.  Law,  472;         (A)  2nd  Instit.  651;  Lyb  v. 
HaU  V.  MaUhy,  6  Price,  258.  Watts,  Moor,  908. 

(d)  Batfoot  ▼•  Norton,  Cro.         (i)  Buxton  v.  Hutchinson,  2 
Car.  559.  Vern.  46;  Jones  v.  GoweVf  X 

(e)  Anonym.  Cro.  Car.  404.      RoH's  Ab.  642. 
(/)  Reignolds  v.    Vincent, 

V  2 


278  TREATISE  ON  FRAUDS. 

the  teim  of  seven  years  next  after  the  improvement 
and  conversion  of  the  same  into  arable  or  meadow 
ground.     And  if  the  land^  though  fairly  coming 
under  the  description  of  barren  land,  was  yet  sub- 
ject to  the  payment  of  some  trifling  tithe ;  that 
sum,  and  no  more,  will  be  payable  for  the  same 
term  of  seven  years  after  such  improvement  (k). 
But  laud,  not  But,  land  proper  for  agriculture,  and  not  in  its  na- 
ture, pays  tithe    turc  barren,  must  pay  tithe  immediately  on  its 
ItoTonwreion*^"'  couvcrsiou  luto  tillage ;  however  unproductive  it 
into  tillage.        ^^y^  ft-Qjjjj  ucglect,  havc  been  before  (/).     The  real 

question  is,  whether  the  land  would  bear  com, 
without  very  great  cost  in  the  extraordinary  ma- 
nuring of  it  (m).  And .  of  these  facts.  Courts  of 
Equity  will,  in  clear  cases,  decide ;  without  think- 
ing it  necessary  to  direct  an  issue  (n). 
The  Crown        The  Crown,  by  virtue  of  the  royal  prei'ogative, 

of  cxtra-^ro-  *  ^s  entitled  to  the  tithes  of  extra  parochial  lands  ge- 

chiai  lands.        ncrally ;  and  the  right  is  not  confined  to  places 

now  forming,  or  which  formed,  in  early  times,  part 
of  the  royal  forests  (o). 
Non-perception      With  rcspcct  to  Conflicting  claims  between  the 

by Tny^iicar;^  rcctor  and  the  vicar  of  a  parish,  it  has  been,  decid- 
ed, that,  although  the  vicarage  was,  when  first  es- 
tablished, expresriy  endowed  with  tithe  of  hay; 

which  have  con-  yet,  if  there  never  was  any  perception  of  such  tithe 

staptly  been  paid  i 

(k)  PeUes    V.    Sounder ion^  166. 

Dyer,  171.  (n)  SiockneU  v.  Terry,  «6t 

(i)    Stockwell  V.    Terry,   1  supr^;     Jones    v.   Le  David, 

Ves.Sen.  117;2ndln8tit.656;  Gwill.  1594. 

Warwick  v.  Collins,  5  Mau.  &  (o)      Attorney-General     v. 

Sd.  176.  Lord  Eardley,  8  Price,  51,  65; 

(m)  S.  C.  2  Mau.  &  Sel.  Wright  v.  Wright,  Cro.  Elis. 

959;  Witt  v.  Buck,  5  Bulstr.  51 S. 
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by  any  vicar^  the  claim  to  it  cannot  be  supported^  ^otherector»ban 
when  a  modus ^  payable  to  the  rector,  in  lieu  of  *i^r""  ^ 
corn  and  hay^  is  established :  and,  on  the  other  but,  tiiough  an 
hand,  though  the  words  of  the  endowment  only  meratepart\cu"^^ 
describe  particular  articles  of  small  tithes;  that  i^h^^nf^tiTa" 
enumeration  will  be  understood  merely  to  have  ^iii  not  exclude 

,  the  claim  or  all 

pomted  out  what  was  payable  at  the  time;  but  by  other  vicarial 
no  means  to  exclude  the  claim  of  all  other  vicarial      ^' 
tithes,  which  might  subsequently  arise,  though 
not  expressly  mentioned  in  the  instrument  of  en- 
dowment (/>).     For,  such  tithes  must  be  payable 
to  some  one ;  and  to  take  away  a  vicar's  right  to 
w^hatever  properly  comes  under  the  description  of 
small  tithes,  it  should  seem,  the  articles  must  ei- 
ther  be  expressly  excepted  out  of  the  endowment 
of  the  vicarage;  or  an  actual  perception  of  them 
by  some  other  person  proved  (y).     And  even  per-  in  some  cases, 
ception  of  the  tithe  in  question  by  the  rector,  will  ""^^^^^l^S^^: 
not  affect  the  vicar's  right,  if  the  subject  matter  of  ^r  win  not  affect 

^  •^  the  vicar  8  right 

dispute  be  one  of  those  with  respect  to  which 
doubts  had  been  entertained,  whether  it  ought  to 
be  esteemed  a  rectorial  or  a  vicarial  tithe  (r).    The    in  what  caae  a 
strong  evidence,  however,  of  a  vicar's  right  is  ment  win  bep're- 
usage ;  and  where  he  has  had  long  perception  of  any  *"°*^ ' 
species  of  tithe  not  mentioned*  in  the  original  en- 
dowment, or  even  actually  negatived  thereby,  a 
subsequent  endowment  will  be  presumed  is).    But, 

a  vicar 

(/>)   Manhy    v.    Cwriu^    %  v. /2o6crt#,  16  East,  8«9;  ^t^ 

Price,   293,   295;    Manby  v.  liamsonv.  HutUm,9VTlce,l92. 

Lodge,  9  Price,  244;  Cunliffe  (r)    Dorman    v.    Curry,    4 

V.  Taylor,  2  Price,  356.  Price,  116. 

{q)  Kennicott  v.    Watson,  3  (*)    Williams    v.    Price,    4 

Price,  250  n.;  Byamv.  Booth,  Price,  159;  Parsons  v.  BeUa- 

2  Price,  27] ;  Lady  Dartmouth  my,  4  Price,  196. 
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a  vicar  who  rests  his  case  on  presumption  of  an 
endowment^  must  support  that  presumption^  not 
merely  by  evidence  of  perception  of  the  tithes 
claimed^  from  the  parish  generally;  but,  must  ap- 
ply  that  evidence,  specially,  to  the  particular  lands 
in  which  the  rector,  or  those  claiming  under  him, 
assert  a  right  to  the  perception,  or  retainer,  of  the 
tithe  (0. 
Seeds  arc  small  Seed  of  clovcr,  saiufoiu,  and  such  seeds  general- 
'  ^'  ly,  are  small  tithes  (u);  therefore,  although,  if  the 

clover,  or  other  grass,  had  been  cut  for  hay,  the 
tithe  would  have  been  due  to  the  rector ;  yet,  when 
allowed  to  stand  for  seed,  the  tithe  must  be  paid 
but,  88  a  general  to  the  vicar.  This  case  of  seeds,  however,  is  to 
of  wly^tuhc  de^  ^,  Considered  as  an  exception  to  the  general  rule, 
S^tie  ofthe^^  by  which  it  is  established,  that,  the  right  to  tithes, 
crop,  not  upon    as  bctwecu  rcctor  and  vicar,  depends  solely  upon 

the  state  in  which  *  ,  j       /•       i  . 

it  is  gathered,     the  nature  of  the  crop,  not  upon  its  mode  of  culti- 
vation; and  still  less  upon  the  time  of  gathering, 
and  the  system  of  management,  (as  to  letting  it 
stand  till  it  comes  to  maturity,  or  otherwise,)  adopt- 
ed by  the  cultivator  (w). 
Distinction  be.     I*  ^^  been  held,  by  a  majority  of  the  judges  of 
llldwmpi^      ^^^  Court  of  Exchequer,  and  the  opinion  has  been 
real ;  approved  by  the  House  of  Lords,  that,  an  occu- 

pier of  lands  sued  for  tithes,  cannot  insist  upon  a 
pecuniary  payment  as  a  modus,  and  at  the  same 
time  as  a  real  composition ;  the  two  things  being 

widely 

(()  Amutrcng  v.  Hewitt^  4  (»)  Sims  v.  Bennet,  1  Eden, 

Price,  221.  403;  S.  C.  on  appeal,  7  Toml. 

(u)  WalUs  V.  Pom,  Comyns,  P.   C.  29;    Gumley  v.  Burt, 

640;  Pomfret  v.  Launder^  cit«  Bunb.  170;  Daws  y.  Benn^  1 

ed  ibkL  p.  641.  Bam.  &  Creaa.  765. 
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widely  different:  it  is  true^  a  modus  may  have 
originated  in  a  real  composition^  but  then^  it  must 
be  proved  to  have  had  existence  from  the  remot- 
est time  of  legal  memory ;  whilst  a  real  composi- 
tion may  have  been  made  within  that  time^  and 
yet  be  valid.    The  Courts,  therefore,  have  deter-  non-payment  no 

J.,,         ji»j^t_»»x  1  evidenceofa  real 

mined,  that,  a  defendant  who  msists  on  a  real  com-  composition; 
position,  cannot  allege  mere  non-payment  as  evi- 
dence that  such  a  deed  once  existed  (x).    If  this  if  this  were  per- 
were  permitted,  and  if  a  defence  of  composition  wodL'wouW  be 
real  might  be  supported  by  parol  evidence  of  fJ^JJ;""^^™- 
usage,  so  as  to  give  it  the  character  of  a  modus,  it 
is  perfectly  clear  that  no  one  would  ever  be  advis- 
ed to  plead  a  modus,  when,  by  pleading  at  once  a 
composition  real,  he  would  have  the  advantage  of 
non-usage,  and  would  also  get  rid  of  the  objection 
as  to  rankness,  on  all  occasions.     Every  modus 
would  thus  be  pleaded  as  a  composition  real,  and 
the  doctrine  as  to  modus  might  be  expunged  from 
the  books  (y). 

It  seems  also  well  settled,  that,  an  issue  will  not  a  defendant  who 
be  directed  to  try  a  composition  real,  on  the  ap-  on/^"^n^h^e 
plication  of  a  defendant  who,  by  his  answer,  has  set  ^m^it!^n  7  * 
up  a  modus  mly,  having  all  the  qualities  of  a  strict 
modus,  and  giving  no  reason  to  suppose  that  a 
composition  real  would  be  insisted  upon.     No  is- 
sue to  try  that  question  can  arise  out  of  a  record 
which  contains  no  surmise  of  such  a  defence  («). 
For^  as  a  general  rule,  it  is  impossible  to  permit 

a  defendant 

(oc)  White  V.  Lisle,  3  Swanst.  (y)    Ward  v.    Shepherd,    3 

S46;  citing  Bullen  v.  Michel,  Price,  625. 

%  Price,    899 ;      Chatfeld    v.  (2)      Bennett     y.      Neale, 

Fryer^  1  Price,  260.  Wightw.  362. 
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« 

a  defendant  even  to  read  evidence  to  a  defence 

perfectly  distinct  from  that  made  by  the  record  («)• 

but»  it  a&ims  not      It  docs  not,  however^  follow,  that  a  defence  to  a 

inadmissible  to      ,  .,•  «       . . . ,  ,     .  >■      i    •  j  •     ai_^ 

lay  a  defence  in  oill  for  tithes  may  not,  m  any  case,  be  laid  m  the 
the  alternative,    alternative;  we  have  seen,  indeed,  that,  a  defend- 
ant, who  relies  on  a  composition  real,  cannot,  when 
he  fails  on  that  ground,  shift  it,  and  contend,  that, 
what  he  first  alleged  to  be  a  composition  real  is, 
in  fact,  a  modiia:  and  the  reason  of  the  rule  is  ob- 
vious,— a  composition  real  can  only  have  had  its 
commencement  in  a  deed,  and  the  defendant,  be- 
fore he  alleged  the  existence  of  such  an  instrument, 
ought  to  have  been  sure  of  the  fact.     We  have 
seen  also,  that,  a  defendant  who  relies  on  a  modus 
only  cannot,  under  the  same  recard,  set  up  a  com- 
Heasons  for  ad-  positiou  real.    But  the  converse  of  these  propo- 
foltn  of  defence,   sitions  does  uot,  uccessarily,  follow ;  a  defendant 

who  claims  an  exemption  by  virtue  of  a  modus,  or 
other  lawful  ways  and  means,  leaves  open  to  the 
parson  the  benefit  of  any  objection  on  the  score  of 
rankness,  or  of  payment  within  time  of  legal  me- 
mory; and  at  the  same  time  does  not  lull  him  into 
security,  by  giving  him  reason  to  suppose,  that,  no 
other  defence  than  that  of  modus  will  be  insisted 
on :  it  seems,  therefore,  that,  under  a  defence  of 
modus  so  set  up  in  the  alternative,  the  defendant 
may  avail  himself  of  a  composition;  should  it  ap- 
pear, in  the  course  of  the  investigation,  that  such 
was  the  real  nature  and  ground  of  the  exemp- 
tion (J). 

That 

(a)  Noih  V.   Thorn^  2  Cox,  {b)  Leech  v.  Bailey ^  6  Price, 

199.  508. 
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That  no  surprise  should  be  practised  upon  a    Though  a  mo- 
tithe  oWner^  by  stating  in  answer  to  his  bill  a  de-  with  formal  cor- 
fence  essentially  different  from  that  afterwards  re-  ^^^^^'^ 
lied  on^  is  matter^  not  of  form,  but,  of  substance: 
where,  however,  there  has  been  a  mere  oversight  • 
in  the  form  of  laying  a  moebts,  but  the  mistake 
does  not,  in  point  of  fact,  materially  affect  the  sub- 
stance of  the  defence ;  the  Court  will  direct  an  is-  an  issue  may  be 
sue  according  to  the  truth  of  the  case  (c). 

A  custom,  by  which  an  inheritance  has  been    it  is  essential  to 
created,  cannot  be  waved  or  annulled  by  short  in-  customary  Vy- 
terruption,  or  other  matter  en  pais:  therefore,  (al-  STe*  thauts*^ 
though  it  is  essential  to  the  validity  of  a  customarv  ®"8*"  should  be 

°  .  •    more  remote  than 

payment,  that,  its  origin  be  immemorial  {d),  yet,)  if  time  of  legal  me- 
the  occupiers  of  land  have  been  accustomed,  from  ™**'^' 
time  beyond  legal  memory,  to  make  a  money  pay- 
ment to  the  parson  of  the  parish,  in  lieu  of  tithe  of 
lambs;  an  interruption  of  such  customary  pay-  but,  a  custom, 
ment,  will  not  destroy  the  custom  (e).    If  the  rule  ?"n^^«t*'?''^'*' 
were  otherwise,  it  is  plain,  there  would  be  a  wide  *ort  intemip. 
opening  for  fraud,  by  coUusion  bet«reen  a  termor.  *^' 
in  occupation  of  the  land,  and  the  parson;  to  the 
disinheritance,  pro  tanto,  of  the  owners  of  the  land. 
And  even  without  any  desire  to  collude,  a  tenant, 
whose  term  was  nearly  expired,  might  prefer  ac- 
ceding to  a  demand  of  tithe  in  kind,  instead  of 
litigating  an  undoubted  right,  but  one,  the  asser- 
tion of  which  might  involve  him  in  trouble  and 

expense : 

(c)    Prevost  y.   Bennett,  1  (e)  Nowell  v.;Hicksy    2nd 

Price,  289.  Inst  653;  Fknung  y.  Tenants 

(jd)    Knight    v.   Halsey,  %      of  Dudley^  Savile,  13.  . 
Bos.  &Pull.  198. 
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expense :  it  would  be  unreasonable,  however,  that, 
this  submission,  on  his  part,  to  an  improper  ex- 
action, should  compromise  the  rights  of  the  own- 
er of  the  land. 
Entries  in  books.     The  cases  hare  ^one  a  great  way  in  favor  of 

and  the  accounts,  .  .  i«at_i_i  j  4».t_« 

of  a  rector,  rectors,  as  to  making  the  books  and  papers  of  their 
hb  suc^re^^  predecessors  evidence  for  them ;  but,  in  all  such 

cases,  the  first  point  is  to  prove  the  character  of 

the  individual  who  wrote  them :  until  that  is  estab- 

soaretbe  vouch-  lishcd,  they  cauuot  be  evidence  {/).    It  does  not 

ers  of  a  deceased  •.  1111 

tithe  collector,  appear,  however  to  be  absolutely  necessary  to 
hfa^depity^r^nd  prove  the  handwriting  of  the  party  whose  name 
where  the  docu-  jg  subscribed  to  the  papers  which  are  offered  in 

ments  are  an-  *    ^ 

cient,  and  come  evidehcc.  When  the  papers  are  of  very  ancient 
^stody,  it^^Dot  date,  it  must  obviously  be  impossible  to  produce 
pro^  the  hand-  evidence  as  to  that  fact ;  if,  therefore,  books  pur- 
writing.  porting  to  be  those  of  a  deceasedxegxjXdxly  appoint- 

ed collector  of  tithes^  are  found  in  the  hands  of  his 
successor,  such  books  are  admissible  as  evidence, 
(subject  of  course  to  impeachment,)  although  the 
handwriting  cannot  be  proved  {g).  But,  as  the 
authority  of  a  tithe  gatherer,  or  collector  of  pay- 
ments in  lieu  of  tithe,  is  personal;  receipts  for 
payment  of  tithes  not  signed  by  the  collector 
himself^  but  by  his  deputy,  cannot  be  admitted  as 
evidence  (Ji) .  Nor  can  the  parson's  right  be  bound 
by  the  acts  of  any  person  not  duly  authorized  by 
himself,  but  who  was  merely  employed  by  the  re- 
gular 

(/)  Short  V.  Zee,  2  Jac.  &  ham,  Bunb.  180;  Kynastan  v. 

Walk.  467.  Hattersley,  GwiU.  893. 

(g)  Jonet  V.  fValler,  GwiU.  (A)   YaU  v.   Leigh,  GwiD. 

847;  Woodnoth  v.  Lord  Cob-  861. 
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gnlar  tithe  gatherer  as  his  substitute  (t ).  The  en- 
tries^ proved^to  have  been  made  in  his  books  or 
papers  of  account,  by  a  rector,  or  vicar,  are  evi- 
dence for  or  against  his  successors.  It  is  too  late 
to  argue  upon  that  rule,  or  upon  what  gave  rise  to 
it :  it  is  now  the  settled  law  of  the  land.  The  rule 
is,  no  doubt,  an  exception  (A),  for,  in  no  other  case 
can  acts  done  by  a  man,  privately,  in  his  closet,  af* 
fect  the  rights  of  third  persons :  no  other  proprie- 
tor can  make  evidence  for  those  who  claim  under 
him,  or  for  those  who  claim  in  the  same  right;  but 
with  respect  to  tithes  this  has  been  settled  law  as 
fur  back  as  research  can  reach.  Whether  entries  it  Beeim  there 
in  the  private  books  of  a  lay  impropriator  in  fee,  m^def  bSl^ 
as  to  the  receipt  of  tithes,  ought  to  be  admitted  as  ***frituri  ^w 
evidence  in  favor  of  those  claiming  under  him,  MdthoMofaiay 

impropriator. 

may  be  more  questionable,  in  point  of  principle  (I); 

though,  in  point  of  practice,  no  distinction  seems 

to  have  been  made  in  this  respect  (m).  .  And  it  is    The  books  of  a 

settled,  that,  the  books  of  a  lessee  of  an  impropri-  p^j^^te^'Utory 

ate  rectory,  stating  the  receipt  of  tithes  by  him,  JJ^fm^ro  riator 

are  admissible  evidence  for  the  impropriator,  after  ^^^  ^^^  ^^^  ^ 

•       •  A         i-i.         ••«•»        expired. 

the  ezpuration  of  such  lessee  s  mterest :  for,  it  has 
been  held,  he  could  have  no  interest  in  fitbricating 
mtries  in  contradiction  to  truth,  which  entries 
could  ndt  be  read,  during  the  term  of  his  lease,  as 
evidence  either  for  himself,  or  any  one  claiming 
under  hin\,  either  as  his  devisee  or  assignee  (n). 

The 


(t)   Wake  ▼.  Ruis,  1  Anstr.  Imgs,  7  East,  290. 

296.  (m)  Short  ▼.  £e«,2Jac.ft 

(k)  Outramv,  Morewood^S  Walk.     478,    479;    Anonym. 

T.  R.  128.  Bunb.  46. 

{l)GlynY.SankofEnglandt  (n)    IlUngworth    ▼.   LeigK 

2  Yes.  Senr.  45;   Roe  v.  Ran-  Gwill.  1616*. 
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Testimony,  of-  The  testimony  of  persons  who  are  directly  inter- 
motam%y  per  ested  in  the  result  of  a  suit>  though  not  actually 
w^ot  be^iv-  parties,  cannot,  upon  the  most  evident  principles, 
^^'  be  received  (o) :  yet,  the  same  persons,  when  no 

suit  was  in  contemplation,  and  no  personal  inter- 
est, which  their  statement  could  promote  or  pre- 
judice, was  at  stake ;  would  very  probably  tell  the 
plain  truth,  as  to  a  subject  which  they  had  no  im- 
but  the  reputa-  mediate  motivc  for  misrepresenting :  it  has,  there- 

tioo  of  a  pan>-       _  • 

chiai  modus  may  Tore,  been  held  no  objection  to  evidence  of  reputa- 

be  established  by  »•         '  o  i.*!  _7ai_aj  j 

deciaratioDs  of  ^^^^  ^^  ^  parochial  modus,  that  deceased  persons, 
fo^nei^aSe"**'  ^^^  whom  it  camc,  were  parishioners,  who,  unless 
ivhen  DO  suit  was  the  modus  was  sustained,  would  have  been  liable 

thought  of. 

to  payment  of  tithe  in  kind  {p). 
Rule  as  to  the      The  party  who  files  an  experimental  bill  with 
ings  in  ti^he^      rcspcct  to  tithes,  (whcthcr  he  be  the  parson,  or  an 
^dTt  Law?^*^'  occupier,)  must  pay  the  costs,  if  the  experiment 

fail  iq) :  and,  on  a  bill  brought  to  establish  a  modus, 
if  the  parson  decline  taking  an  issue,  though  the 
modus  will  be  established,  the  plaintiff  must  still 
pay  to  the  parson  his  costs  of  the  suit :  even  if  the 
parson  proceed  to  trial  of  an  issue,  which  is  found 
against  him,  he  will  not  be  liable  for  the  occupiers' 
costs  as  to  the  proceedings  in  Equity;*  for  the  suit 
in  Equity,  in  such  case,  is  considered  as  having 
been  instituted  by  such  occupier,  merely  for  his 
own  security,  and  to  prevent  any  future  question 

as 

.  (o)  Earl  of  Clanricard  v.  Seta.  512;  Morewoodv.  Wood, 

Denton,  Gwill.  861;   Moseley  14  East,  9^7;  Ouiramy.  More- 

V.  Daviei,  11  Price,  175.  wood,  5  T.  R.  123;  NichoUs 

(p)  S,  C.  Harwood  Y.  Sims,  v.  Parker,  14. East,  831. 

Wightw.  112;  and  sec,  as  .to  the  (q)  Strutt  v.  Baker,  2  Yes. 

weight  of  traditionary  evidence,  Junr.    629 ;     Fryer  v.    *ytfiM> 

Chapman     v.    Smith,    2  Yes.  Gwill.  1366. 
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as  to  his  rights  (r) :  but,  with  respect  to  the  ulte- 
rior proceedings  at  Law,  if  the  modus  be  establish- 
ed, the  costs  of  the  issue  must  be  paid  by  the  par- 
son, at  whose  instance  it  was  directed  (s). 


{r)Andertonv.Daties,Gmil.         («)   Clifian  v.    Orchard,    1 
1 268 ;  Bemers  v.  Hilleti,  Gwill.     Atk.  610. 
871. 


288 


TREATISE  ON  FRAUDS. 


CHAPTER  XXVI. 


Fraud  in  matters  qf  Charity. 


Theprotectiou 
of  property  legal- 
ly given  to  cha- 
ritable uses,  was 
formerly  con- 
signed to  the 
Liord  Chancellor, 
not  as  such,  but, 
as  the  officer  by 
whom  this 
branch  of  the 
royal  preroga- 


The  protection  of  property,  real  or  personal, 
conveyed,  transferred,  or  given,  in  such  manner  as 
the  Law  permits,  to  charitable  uses,  is,  now,  pecu- 
liarly within  the  province  of  Courts  of  Equity. 

The  confirmation,  if  not  the  origin,  of  this  juris- 
diction is  to  be  dated  from  the  statute  of  the  43rd  of 
Elizabeth,  c.  4(a);  by  which,  after  reciting,  that, 

lands 


(a)  Compare  The  Attorney' 
General  v.  Bowyer^  S  Ves. 
726,  with  Eyre  v.  Countess  of 
Shaftsbury,  2  P.  Wms.  118. 
The  apparent  discordance  be- 
tween the  dicta  in  these  cases 
may  be  reconciled,  by  under- 
standing Lord  Macclesfield, 
when  he  said,  that,  "  abstracted 
firom  the  statute,  of  Elizabeth, 
and  antecedently  to  it,  as  well 
as  since,  it  has  been  every  day's 
practice  to  file  informations  in 
Chancery  in  the  Attorney  Gene- 
ral's name,  for  the  estabUsh- 
ment  of  Charities;" — to  have 
alluded,  not  to  any  jurisdiction 
which,  previously  to  the  statute, 
was  Tested  in  the  head  of  the 
Court  of  Chancery,  as  such, 


but,  to  the  power  of  administer- 
ing that  branch  of  the  preroga- 
tive of  the  Crown,  which  be- 
longs to  the  Sovereign,  as  pa- 
rens  patrue;  and  the  adminis- 
tration of  which  was,  in  con- 
formity to  wise  and  convenient 
custom,  but  not  necessarily, 
confided  to  the  Lord  Chancellor 
for  the  time  being,  as  a  great 
officer  of  the  Crown.  Lord 
Rosslyn,  on  the  other  hand, 
may  reasonably  be  supposed 
to  have  adverted  to  a  superin- 
tending power  over  charities, 
prescriptively  inherent  in  the 
Court  of  Chancery  itself,  as  an 
original  right :  this,  his  Lord  - 
ship  says,  the  Court  never  pos- 
sessed; and  did  not  acquire  the 
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lands  and  monies  destined  for  the  support  of  charit-  tive  could  t>e  best 
able  foundations  were^  frequently,  not  employed  ac*  that  duty,  how- 
cording  to  the  intent  of  the  donors  and  founders,  by  cuUariVwithm 
reason  of  frauds,  breaches  of  trust,  and  negligence  coart^of  E^u^t , 
in  those  that  should  pay,  deliver,  and  employ  the  by  itatute. 
same;  it  was  enacted,  that>  it  should  be  lawful  for 
the  Lord  Chancellor,  or  Lord  Keeper  of  the  Great 
Seal  of  England,  and  for  the  Chancellor  of  the 
Duchy  of  Lancaster  for  lands  within  the  county 
palatine  of  Lancaster,  to  award  commissions,  under 
the  Great  Seal  of  England,  or  the  seal  of  the  coun- 
ty palatine,  respectively,  according  to  their  several 
jurisdictions,  authorizing  the  commissioners  so  ap* 
pointed  to  inquire  into  all  abuses,  frauds,  and  mis* 
management  in  respect  of  funds,  real  or  personal, 
given,  limited,  appointed,  or  assigned,  to  or  for 
charitable  uses.     And,  after  such  inquiry,  the  com-  Provisionsofthe 

......  .    .     statute  4«Eliz. 

missioners  are,  by  the  said  act,  empowered  to  c.  4. 
make  such  orders,  judgments,  and  decrees  as  may 
be  necessary  to  insure  the  due  and  faithfiil  employ* 
ment  of  the  funds  and  revenues,  to  and  for  the 
charitable  uses  and  intents  for  which  they  were 
given:  which  orders,  judgments,  and  decrees  (not 
being  contrary  or  repugnant  to  the  orders,  statutes, 
or  decrees,  of  the  donors  or  founders)  are  binding, 
until  the  same  shall  be  undone,  or  altered,  by  the 
Lord  Chancellor,  or  Keeper  of  the  Great  Seal  of 
England,  or  the  Chancellor  of  the  county  palatine 
of  Lancaster,  respectively,  within  their  several  ju- 
risdictions.   ^  aj^ 

jurisdiction,  till  it  was  givea  by  ent:  without  some  such  distiuc- 

the  statute  of   Elizabeth.     If  tion   they  cannot  stand  toge* 

this  exphiDatioD  be  admitted,  ther. 
the  two  dicta  are  not  inconsist- 
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After  the  judg-  After  scveral  exemptions  and  provisions,  which 
■ionere  has  once  Will  be  found  incidentally  noticed  m  this  work,  as 
biiiof re^w  Ha:  ^^^^^^^^  ^^  dictated,  the  statute  concludes  by 

enacting,  that,  any  person  who  shall  feel  himself 
aggrieved  by  the  orders,  judgments,  or  decrees  of 
the  said  commissioners,  may  (after  the  certificate 
of  their  proceedings  has  been  returned  into  the 
Court  firom  which  their  authority  emanated)  com- 
plain in  that  behalf;  and,  upon  such  complaint, 
the  Lord  Chancellor,  or  Keeper,  or  the  Chancellor 
of  the  said  Duchy,  may,  according  to  their  several 
jurisdictions, examine,hear,  and  determine  thereon. 
This  appeal,  it  has  been  resolved,  is  final:  and  af- 
ter the  decree  of  the  commissioners  has  once  been 
affirmed,  no  bill  of  review  lies  (6).  No  jurisdic- 
tion is  given  to  the  Court  of  Exchequer  by  this 
act. 
QuestUms  of        The  retum  of  a  commission,  issued  under  the 

this  nature  come  .  ,  .  i«i_ 

before  the  Lord  Statute,  IS  made  into  the  petty-bag  office;  which 
tonally,  and  Joie^  retains  the  proceedings :  but  it  is  hot,  therefore,  to 
iLtatl!'*"''''^**'^  be  inferred,  that,  questions  of  this  nature  belong 

to  the  common  Law  side  of  the  Court  of  Chancery: 
they  come  before  the  Lord  Chancellor  personally, 
by  virtue  of  the  statute,  and  not  in  his  ordinary 
or  extraordinary  jurisdiction  (c). 
^"Ti^'^u®^     The  redress  of  frauds  and  abuses  by  means  of  a 

against  breaches  '' 

commission 


(6)  Wyndsor  v.  Inhabitants 
of  Farnham^  W.  Jones,  147; 
from  the  report  of  the  case  in 
Duke's  L.  of  Cha.  Uses,  p.  62, 
itajppears,  however,  that  a  par- 
liamentary appeal  has  been  al- 
lowed, and  proceeded  upon: 
but  see  Lord  Eldon's  opinion. 


as  reported,  In  the  nuUter  of 
the  Bedford  Charity^  St  Swanst. 
518.  Such  an  appeal,  it  should 
seem,  was  allowed  in  Warner  v. 
i\ror<A,  Show.  P.  C.  110. 

(c)  Corporation  ofBurford  v. 
Lenthall,  2  Atk.  55^. 
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commission  of  inquiry  being,  necessarily,  both  of  trusts  for  cha- 
dilatory  and  expensive;  by  tbe  statute  of  the  52nd  on  petition; 
Geo.  3,  cap.  101,  after  reciting  the  expediency  of  5jg^**s*  cmok 
providing  a  more  summary  remedy  in  cases  of 
breaches  of  trusts  created  for  charitable  purposes, 
as  well  as  for  the  just  and  upright  administration 
of  the  same;  it  is  enacted,  that,  whenever  the 
direction  or  order  of  a  Court  of  Equity  shall  be 
deemed  necessary  for  the  administration  of  any 
trust  for  charitable  purposes,  it  shall  be  lawful  for 
tmy  two  or  more  persons  to  present  a  petition  to 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Com- 
missioners for  the  custody  of  the  Great  Seal,  or 
Master  of  the  Rolls,  or  to  the  Court  of  Exchequer, 
praying  such  relief  as  the  nature  of  the  case  may 
require ;  and  such  petition  is  to  be  heard  in  a  sum- 
mary way,  and  upon  qffidaDits,  or  such  other  evi- 
dence as  shall  be  produced  at  the  hearing ;  and 
the  order  then  made  is  to  be  final  and  conclusive, 
unless  the  parties  who  think  themselves  aggrieved 
thereby  shall,  within  two  years  from  the  time  when 
such  order  shidl  have  been  passed  and  entered  by 
the  proper  officer,  have  preferred  an  appeal  from 
such  decision  to  the  House  of  Lords.  The  act  Checks  provid- 
provides,  that,  every  petHion  preferred  thereunder  t^^^Z.: 
shall  be  signed  by  the  persons  preferring  the  same, 
and  attested  by  the  solicitor  concerned  for  such 
petitioners ;  and,  as  a  further  check  upon  fraudu- 
lent or  improper  applications,  every  such  petition 
must  be  submitted  to,  and  be  allowed  by,  his  Ma- 
jesty's Attorney  or  Solicitor  General  before  it  is 
presented.  No  jurisdiction  is  given  to  the  Chan- 
cellor of  the  Duchy  of  Lancaster  by  this  act. 
VOL.  II.  X  Although 
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they  roust  be  Although  the  statute^  just   cited,    authorizes 

presented  by  per*  .,  ^  „ 

sons  directly  in-      ««y  two  OF  more  persoDfi    to  present  a  petition ; 

yet,  it  has  been  judicially  declared,  that,  those 
words  must  be  understood  to  mean  persons  having 
a  direct  interest  in  the  charity  in  question  (rf). 
Additional  fa-      In  ordcr  to  afford  additional  facilities  for  appli- 

cilitles  afforded  ,  p  t»       • 

to  applications    catious  to  Courts  of  Equity  regarding  the  manage- 

with  respect  lo  xrxx  i»j  •ii^v-^ 

charities  for  th«  mcut  ot  cstatcs  or  tuuds  appropriated  to  charita- 
SSrst'/tute  ^^^  purposes ;  it  is,  by  the  statute  of  the  59th  Geo. 
59Geo3,  C.91.   3,  cap.  91,  enacted,  that,  whenever,  upon  any  in* 

vestigation  had  before  the  commissioners  appoint- 
ed to  inquire  concerning  charities  for  the  educa-- 
tion  qf  the  poor,  it  shall  appear  to  the  said  com- 
missioners that  the  directions  or  orders  of  a  Court 
of  Equity  are  requisite  for  the  remedying  any  neg- 
lect, breach  of  trust,  fraud,  abuse,  or  misconduct  in 
tlie  management  of  any  trust  created  for  the  chari- 
table purposes  aforesaid,  or  of  the  estates  or  funds 
thereto  belonging ;  or  for  regulating  the  adminis* 
tration  of  any  such  trust,  or  the  estates  or  funds 
thereof;  the  commissioners,  or  any  five  of  them,  may 
certify  the  particulars  of  the  case  to  His  Majesty's 
Attorney-General,  who,  if  he  shall  so  think  fit,  may, 
either  by  summary  application  in  the  nature  of  a 
petition,  or  by  information,  as  the  case  may  re- 
quire,  apply  to,  or  commence  a  suit  in,  either  the 
High  Court  of  Chancery,  or  the  Court  of  Exche- 
quer  sitting  as  a  Court  of  Equity,  setting  forth  the 
neglect,  breach  of  trust,  fraud,  abuse,  or  other 
cause  of  complaint  or  application;  and  praying 
'  such  relief  as  the  nature  of  the  case  may  require. 
Aad  when  such  petition,  or  suit,  is  instituted  in 

the 

{d)  Case  of  The  Bedford  Charity,  %  Swanst.  525. 
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the  Court  of  Exchequer,  any  order  or  decree  made 
according  to  the  due  course  of  that  Court,  is  to  be 
final  and  conclusive,  unless  the  parties  who  think 
themselves  aggrieved  thereby  shall^  within  ime 
year  after  the*  entry  of  such  decree  by  the  proper 
officer,  prefer  an  appeal  to  the  House  of  Lords. 
And  when  such  petition,  or  suit,  is  presented  to, 
or  commenced  in,  the  High  Court  of  Chancery, 
the  Lord  Chancellor,  or  holder  of  the  Great  Seal, 
may  direct  such  petition,  or  suit,  to  be  heard  and 
determined  either  before  the  Master  of  the  Rolls 
or  the  Vice  Chancellor ;  and,  thereupon,  the  Mas- 
ter of  the  Rolls,  or  Vice  Chancellor,  shall  proceed 
to  hear,  and  to  rehear,  if  to  him  it  appear  necessary, 
and  determine  the  same :  all  decrees,  orders,  and 
acts,  so  made  and  done,  being  subject,  nevertheless, 
to  be  reversed,  discharged,  or  altered,  by  the  Lord 
Chancellor,  Lord  Keeper  or  Lords  Commissioners 
of  the  Great  Seal  for  the  time  being :  and  the  de- 
cree or  order  made  upon  such  appeal  is  to  be  final 
and  conclusfve  to  all  intents  and  purposes  whatso* 
ever ;  and  no  further  appeal  to  the  House  of  Lords 
is  to  be  allowed  or  entertained.  But,  whenever  it 
shall  appear  to  the  trustees  of  any  free  school,  or 
other  charitable  institution  within  the  provisions 
of  this  act,  that  the  statutes  or  regulations  thereof 
are  insufficient  for  the  secure  and  due  administra*- 
tion  of  the  funds  thereto  belonging;  such  numbers 
of  the  said  trustees  as  are,  by  the  statutes  or  regula- 
tions empowered  to  do  any  act,  may,  by  and  with  Uie 
consent  of  any  five  or  more  of  the  said  commission- 
ers, present  a  petition  to  the  X^ord  Chancellor^  or 
holder  of  the  Great  Seal,  or  to  the  Court  of  Exche- 

X2 
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quer  sitting  as  a  Court  of  Equity,  praying  such  re- 
lief as  the  case  may  require ;  and  the  Lord  Chancel- 
lor, or  holder  of  the  Great  Seal,  and  the  said  Court 
of  Exchequer,  are  empowered  to  make  such  order 
touching  the  matter  of  the  said  application  as  to 
An  appeal  to   them,  respectively,  shall  seem  fit :  which  order  is 
Loi^  from  or-  ^  ^^  ^^^  ^^^  couclusive,  uulcss  the  parties  who 
ders  made  under  jj^^y  think  themsclves  aggrieved   thereby  shall^ 

thi8  8tatute,wal-         ;J  ^'f  ^  ^ 

lowed.  within  two  years  after  such  order  shall  have  been 

entered  by  the  proper  officer,  prefer  an  appeal  to 
the  House  of  Lords,  to  whom,  it  is  enacted,  an 
appeal  shall  lie  from  such  order. 
Where  a  pcti-     Although  the  words  of  this  act  seem,  in  their  lite- 

tion  under  this    ^  acceptation,  to  ffivc  Courts  of  Equity  jurisdic- 

act  has  once  been  ,  .  .  .    i        ,  i      .,    i 

presented,  subse-  tiou  .Only  upou  petition;  yet,  it  has  been  decided, 
SoS,\ouching  that,  this  would  be  too  narrow  an  interpretation; 
my'b^mKj  and,  that,  whiere  an  order  has,  in  the  first  instance, 
motion.  been  obtained,  by  petition,  the  jurisdiction  is  so 

fixed  by  the  first  petition,  that,  the  subsequent  ap- 
plications may  be  by  motion  (e).  Analogous  de- 
cisions have  been  made  under  other  acts  (f\   And, 

Equity  may  re-  ^  ^ 

guiate  a  charity,  in  administering  a  chanty,  an  actual  complaint  is 
piai!!t.  o"rV^-  not  ncccssary  upon  a  particular  subject,  which  the 
SrX^  ^  ^""^  C^^  8^8  in  want  of  regulation  (g).    A  fortiori, 

though  the  relief  prayed  be  wrong,  an  information, 
or  petition,  will  not  be  dismissed,  if  the  charity  re- 
quire any  other  regulation  (h). 

As 

(e)  In  the  matter  of  iS'/^-  Coopers  Company^  19Ve8.194. 

ringe*s  Charity,  3  Meriv.  707.  (A)     Attorney-General      y. 

(/)  Ex  parte  A  Friendly  Scott,  1   Yes.  Sear.  418;  At- 

Society,  10  Vee.  ftS7,  tomey-General  v.  Parker,    1 

(g)     AUomey^Generdl     ▼.  Vef  •  Senr.  43 :  see  poet. 
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As  cases  may  arise  in  which  lands^  subjected  to     Exchan^^es  of 

n         ,       .     ,  ,  ,  -  J  lands  held  in 

trusts  for  charitable  purposes^  may  be  exchanged  trust  for  chari- 
for  other  lands^  so  as  to  benefit  the  objects  of  the  ^^  uy^utute**^ 
charity,  the  statute  of  the  1st  and  2nd  Geo.  4,  i&2Geo.4,c. 
cap.  92,   authorizes  such  exchanges;    guarding, 
however,  against  a  fraudulent,  or  careless,  exercise 
of  the  .power  given,  by  scrupulous  provisions  as  to 
previous  investigation  and  valuation,  and  also  as 
to  the  security  of  the  title  of  the  lands  proposed 
to  be  taken  in  exchange :  and  whenever  the  pro- 
prietor of  lands,  to  be  given  in  exchange  for  lands 
belonging  to  the  charity,  is  also  a  trustee  of  the 
charity  lands,  the  eighth  section  of  the  statute  di- 
rects, that,  some  proper  person,  having  no  interest 
in  such  exchange,  shall  be  appointed  to  act  as 
trustee  on  behalf  of  the  charity,  in  th^  matter  of 
such  exchange,  in  the  place  of  the  trustee  who,  by 
reason  of  such  interest  as  aforesaid,  is  disqualified 
to  act  therein.  > 

It  has  been  resolved,  that,  the  summary  juris-    To eanstrucHvg 
diction,  given  by  the  statute  of  the  52nd  Geo.  3,  *™^' 
c.  10 i,  does  not  apply  to  constructive  trusts;  and,  or  claims  by  ad. 
that,  the  Court  of  Chancery  will  not,  upon  peti-  "i^Z^i^ 
tion,  determine  claims,  by  adverse  title,  respectinff  ©^  the  statute  5« 

•^  'TO  Geo.  S,  c.  101, 

charity  lands,  even  to  the  extent  of  deciding  upon  cannot  properly 
tjie  validity,  or .  invalidity,  of  an  agreement  for  ^     *pp  >    • 
lease  of  such  lands  (i).    For  the  Court,  supposing 
it  to  have  jurisdiction,  will  consider,  in  each  case, 
whether  it  be  fit  to  exercise  that  jurisdiction: 
otherwise,  in  many  cases,  the  act,  just  cited,  would 

be 

(t)  Ex  parte  Branm,  Cooper,  ly  mentionedi  and  confirmed, 
299 ;  Ex  parte  Skmner,  %  by  Lord  Eldon,  in  1  WUs.  Ch. 
Meriv.  457;  S,  C,  subsequent-     Rep.  15. 
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be  inconsistent  witk  the  safety  of  property.  A 
defendant  in  a  cetuse  has  various  defences^  as  by 
plea  of  purchase  for  valuable  consideration  without 
notice,  &c.  but,  from  all  these  fair  modes  of  defence 
a  party  is  excluded,  when  the  proceeding  against 
him  is  merely  by  petition.  The  meaning  of  the 
act  is,  that,  the  petition  is  to  proceed,  not  without 
a  defendant,  but,  as  upon  an  information,  mth  a 
though  it  is  a      defendant.     Where  there  is  a  charity  trust  estate, 

conveuient  mode         _     -  .        .  ,  1,1        ^i 

of  decidiDg  as  to  and  the  question  is  only,  whether  the  revenues  are 
Ite^Ir^vl  properly  distributed,  as  between  the  trustees  and 
"""•  the  objects  of  the  charity,  the  proceeding  by  pe^ 

tition  is  very  convenient;  but,  if  the  question  be, 

whether  land,  alleged  to  be  charity  land,  was  evi^ 

so;  and,  if  it  ever  was  charity  land,  whether  it 

has  been  by  purchases  transferred,  so  that  the 

trust  cannot  attach  upon  it;  a  petition  is  a  v^y 

inconvenient  mode  of  decidii^  that  question  (k). 

Rule  as  to  the      Where  the  electors  of  the  master  of  a  ftee 

SS^'offilew^i^  w^hodl  have  been  designated  by  the  founder,  the 

a  charity :  yisitor,  cvcu  though  the  visitatorial  power  should 

be  lodged  in  the  Crown,  has  no  right  to  appoint  a 
master;  notwithstanding  the  electora  have  made 
two  void  elections :  the  Lord  Chancellor,  however, 
as  visitor  in  right  of  the  Crown,  wiU  provide  for 
the  interim  management  of  the  school;  and  refer 
it  to-the  Attorney-General,  to  report  what  diree^ 
tions  or  alterations  touching  the  mode  of  election 
may  be  necessary  {I)* 
andastotheeiec-     An  information,  complainkig  that  the  govern- 

tioa  of  governorBy  ^_ 

(k)  Ex  parte  Mc€$,  S  Yes.  &     '    (0     AUameyGemral     v. 
Bea.ll.  Biaek,  \l  Yw.  193. 
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org  of  a  charitable  foundation^  (which  governors  or  their  removal, 
are  by  letters  patent  constituted  a  body  corpo-  Tbody  coriKM-™ . 
rateO  have  not  been  duly  elected  according  to  the 
founder's  statutes^  cannot  be  sustained ;  for  a  Court 
of  Equity,  as  such,  has  no  jurisdiction  with  re- 
gard to  either  the  election,  or  the  amotion,  of 
corporators  of  any  description.      Eleemosynary 
corporations  are  the  subject  of  visitatorial  juris- 
diction; and  where,  for  want  of  an  heir  of  the 
founder,  the  Cro^wn  becomes  the  visitor,  it  is  by 
petition  to  the  Great  Seal,  as  exercising  the  visita- 
torial power,  and  not  by  bill,  or  information^  that 
the  removal  of  a  governor  from  the  corporate  char- 
acter, which  he  de/acto  holds,  is  to  be  sought  (w). 
Corporations  constituted   trustees  have,  indeed,     Corporations 
sometimes  by  decrees  of  the  Court  of  Chancery,  ^^l  trlst^which 
been  devested  of  their  trust  for  an  abuse  of  it;  as  ^^^^^  *^"*^' 
any  other  trustees  would  have  been  (n) ;  but  that 
is  very  different  from  devesting  a  person  of  bis 
corporate  character  and  capacity,  upon  the  ground 
of  an  irregular  election. 

As  questions  which  properly  fall  under  the  cog-     No  Court  can 
nizance  of  the  visitor  of  a  charitable  foundation,  IjIiesHo^ns  proper- 
cannot  be  dedded  by  a  Court  of  Equity  upon  lL'Sr'o?a 
bill,  or  information  (o) ;  it  follows,  a  fortiori,  that,  ^^^^'^^y- 

such 

(iw)     AUwney^General    v,  Aitomey^Generai  v.  Earl  of 

Earl  of  Clarendon^   17   Ves.  Clarendon,      17     Ves.     499; 

498;       Attorney 'General     v.  Mayor  of  Colchester  v.  Low^ 

Dixie,  Id  Ves.  5^5,  ten,  1  Ves.  &  Bea.  246;'  Green 

(»)   The  Coventry   Charity  v.  Rttfherforth,   1    Ves.  Senr. 

ease,  2  Br.  P.  C.  MO,  fol.  edit. ;  468 :  and  see  post. 
Attomey^General     v.    Found'         (o)  AUomey^Genetkl  ▼.  Go- 

Kng  Hospital,   2   Ves.   Junn  vemors  of  Harrow  School,  ft 

46 ;  Ex  parte  Kvrhby  Ravens-  Ves.  Senr.  562, 
f/mth  ff^spikU,  IS  Ves.  314; 
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such  questions  cannot  be  determined  upon  peti^ 

tion,  under  the  statute  of  the  52nd  Geo.  3  {p). 

And  relief  will  Aud^  in  cases  where  an  information  is  an  allowable 

partly  imoTpeti-  mode  of  proceeding,  though  some  of  the  objects 

und^r'd  STfor.^   s^^g^*  ^y  that  information  might,  less  expensively, 

■nation.  ^nd  with  equal  propriety,  have  been  obtained  by 

the  summary  mode  of  petition ;  yet,  where  an  in- 
formation is  on  the  file,  for  the  same  objects,  the 
Court  of  Chancery  will  not  give  relief  partly  upon 
the  information,  and  partly  upon  a  petition  sub- 
sequently presented;  but  will  refer  it  to  the  At- 
torney-General, to  decide  which  of  the  two  pro- 
ceedings shall  go  on  (g). 
Though  a       .  A  Court  of  Equity  will  be  disposed  to  go^  con- 

C^OUft  will  iM*  liff» 

siroos  to  regelate  sidcrablc  lengths,  in  its  jurisdiction  over  a  charity, 
ciaHyr^ciear"^^*  ^^^  *^®  purposc  of  procuriug  the  bcst  management 
[nvaded-""^^  thereof;  both  as  to  the  objects  of  the  charity,  and 

the  mode  of  regulation  and  enjoyment:  the  exer- 
cise of  clear  rights,  however,  will  never  be  destroy- 
ed, under  the  color  of  regulating  a  charity  (r). 
the  jurisdicUon        But,  though  a  Court  of  Equity  will  not  inter- 
nofbrouttedf    ^^^^  ^  ^^^  internal  regulations  and  management 

of  a  charity,  where  there  is  a  visitor  by  operation 

of  Law,  or  where  a  special  visitor  has  been  ap- 

or  special  powers  pointed;  or  whcrc  particular  powers  with  respect 

ution^TOntroSed;  ^  ^^^^  internal  regulations  have  been  given  by 

charter  {s) ;-  for  such  special  powers  are,  general- 

{p)  Ex  parte  fierkhampgtead  Newcombe^  14  Yes.  11. 

Free   School,  2  Yes.  &  Bea.  (s)  In  re  Bedford  Charity,  2 

id?.  Yes.  Senr.  505,  and  %  Swanst. 

{q)    'Ex   parte  Skinner^  %  528;     AUomey^Qeneral      v. 

Meriv.457;  Attorney-General  Middleton,  %  Yes.  Senr.  527; 

T.  Green,  1  Jac.  &  Walk.  d07.  Attomey-GenenU  v.  FmmdUng 

(r)    Attorney  ^General      v.  Hospital,    2    Yes.  Junr.  49; 
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ly^  exercised  in  a  reasonable  manner,  and,  being 
less  expensive  than  a  suit  in  Law  or  Equity,  af- 
ford the  most  convenient  jurisdiction  (^) ;  in  all  ir  they  ureade- 
cases  in  which  the  powers  given  by  charter,  or  by  j^JS?^**^ 
the  founder  to  a  visitor  appointed  by  him,  are  suf- 
ficient to  enable  complete  justice  to  be  done  («): 
yet,  as  to  the  revenues,  it  is  quite  dear,  that,  not* 
withstanding  a  visitor  may  have  been  appointed 
to  regulate  the  interior  conduct  and  management 
of  a  charity ;  or  even  when  such  charity  is  estab- 
lished by  royal  charter ;  still,  if,  in  the  original  in-  bui  aa  to  the  ap. 
strument  of  foundation,  a  trust  be  expressed  as  to  SZ^""' 
the  application  of  the  revenue,  the  Court  of  Chan-  Jffited^lIiiSic. 
eery  has  jurisdiction  to  compel  a  due  applica-  ^<»* 
tion  (v). 

VHienever,  therefore,  the  management  of  the  When  the  man- 
revenues  and  the  visitatorial  power  are  lodged  in  ^<^uoora  ^ 
the  same  person,  it  would  open  too  wide  a  door  to  ^Siw  ^. 
fraud,  and  indeed  be  pidpa1l)ly  absurd,  to  allow  c*«re>ntheaame 

*     *        "^  peraouy  he  must 

him,  in  his  character  of  visitor,  to  be  the  only  con-  l>e  amenable  to 
trolling  check  upon  the  accounts,  furnished  by  Chancery, 
himself  in  his  capacity  of  manager;  and,  as  a  ne- 
cessary consequence  of  this  union  of  two  incompa- 
tible characters,  he  must,  as  to  the  management 

and 

PhUUps  V.  Bury^  Show.  P.  C.  Senr.  828 ;    Attorney^Oeneral 

44»   Skinner,  481, .491 ;  Jttor-  ▼.  Prtee,  S  Atk.  108. 

ney-Genertd  v.  Oovemars    of  (o)£(feiiv.Foftor,  SP.Wma. 

Harrow  School^  %  Ves.  Senr.  826;      Attomey^General     r. 

552,  Fomdlmg  Ho^/niah  %  Ves.  J«n. 

(t)  AUomef^Oeneraly.  TaU  47;  Ex  parte  Berkkampsiead 

hoty  1  Ves.  Senr.  79.  Free  School,    2  Ves.  &  Bea. 

(tt)  Green  v.  Ruiherforth,  1  1 88 ;  /»  re  CherUef  Market^  6 

Ves.  Senr.  47 1 ,  474 ;  AUomey-  Pr.  277. 
General  v.  MidtUetant  2  Ves. 
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and  disposal  of  the  revenues,  be  amenable  to  tba 
Court  of  Chancery  (w).  But,  the  same  reasoning 
-  does  not  apply,  where  it  is  merely  the  legal  estate 
of  a  charity  which  is  vested  in  the  visitor ;  for  this,, 
when  the  revenue  does  not  pass  through  his  hands, 
affords  no  presumption,  or  fisiir  ground  for  suspi- 
cion, that,  he  will  fail  to  superintend,  impartially, 
and  without  fraud  <m  tiie  founder^s  intent,  the  ap- 
plication of  the  funds  {x). 
To  whom  com-      AVlien  a  charity  is  one  of  royal  foundation,  and 

plaints,  respect-  -t-*^       -l        -l  -^iv^i         i 

ing  chariti4  of    no  special  Visitor  has  been  appomted  by  the  char* 
IhS/Sr  w2!  *^'  it  seems,  that,  any  complaint,  even  as  to  the 

misapplication  of  the  revenues,  must  be  addressed, 

not  to  the  Court  of  Chancery,  as  such,  but,  to  the 

Great  Officer  there  presiding,  as  exercising  the 

visitatorial  power  of  the  Crown  (y) :  the  course  of 

proceeding  is  otherwise,  when  a  special  visitor  has^ 

been  appointed  {%). 

The  Court,  in      In  cascs  properly  within  the  jurisdiction  of  the 

rity!tak^care*  CouTt  of  Chanccry,  when  it  appears,  that,  the  ap- 

Jg^f^gff  ™'  plication  of  the  income  of  a  charity,  though  no 

be  Mcrifi*'*d  "^*  f^^d  has  been  practised,  has  not,  in  all  respects, 

ZtteraZ  adherence  been  agreeable  to  the  directions  of  the  founder; 

the  Court  will  direct  the  future  expenditure  to  be 
feed  and  ascertained  by  a  scheme,  to  be  laid  be- 
fore, and  approved  by,  one  of  the  Masters;  having 

due 

(w)     Attomey'^eneral     v.  (y)     Attomey^Generai     v. 

Dixie,  18  Ve§.  5S0;  Ex  parte  Smart,  1  Ves.  Senr.  72;  In  re 

Kirkby  Rwensmarth  Hospital,  Bedford    Charity,    2   Swanst. 

15  Veg.  314.  524. 

(a?)  Attomey-Generalv.  Mid*  (»)  Ex  parte  Berkhmpetead 

dleton,  2  Ves.  Senr.  329 ;  Eden  Free  School,  2  Ves.  9e  Beo^ 

V.  Foster,  ubi  suprd.  137,  144. 
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due  re^rd^  <m  one  hand,  to  the  founder's  direc- 
tions ;  and^  on  the  other^  to  the  alteration  of  cir- 
cumstances which  may  have  taken  place  since  his 
time ;  and  which  may  be  soch  as  to  render  a  lite- 
ral adherence  to  his  rules  adverse  to  their  general 
object  and  spirit  (a).  Thus,  when  a  charity  fund  ^^^^  ^y^^ 
was,  at  the  time  of  its  creation,  actually  exhaust-  whole  of  a  fund 

'  '  'f  WM,  at  the  crca- 

ed  by  the  purpose  then  declared;  but  is  afterwards  tion  of  the  chan- 

ty,  exhausted; 

increased  by  improved  annual  produce,  or  rent,  ^^^^^^^^  ^^y^^, 
a  Court  of  Equity  always  reserves  to  itself  the  de-  ^I'^^f  >™py^^«- 

*       •'  •'  ments  create  a 

termination,  how  that  increase  is  to  be  ^plied.  surplus,  the 

_  _  ,A         ,  1.1.  11,     Court  will  direct 

For  where  the  founder  of  a  chanty  gave  uie  whole  its  application: 
of  the  fund,  such  as  it  was  at  the  time,  for  the  pur- 
poses offals  foundation;  though  he  may  have  giv- 
en no  direction  as  to  the  disposal  of  a  surplus,  subse- 
quently arising,  the  claims  of  his  representatives  are 
held  to  be  devested ;  and  such  surplus  will  be  ap- 
plied by  the  Court,  as  nearly  as  possible,  to  the 
uses  and  purposes  to  which  the  founder  meant  his 
property  to  be  subservient  (J). 

And  where,  by  the  original  instrument  (whether  and  whenever  a 
deed  or  will)  under  which  the  charity  claims,  it  ap-  Ih!^w1f  a  pkin  in- 
pears,  that,  akhough  the  founder  did  not,  thereby,  ^^^ j^g^f^^^^^  ^^^ 
make  a  full  disposition  of  all  the  estates  and  funds  should  be  distri- 

•   •  t.i«  1         «.ii  butcd  in  charity; 

embraced  m  that  mstrument,  yet,  he  {Mainly  shew- 
ed his  intention,  that,  the  whole  should  be  distri- 
buted in  charity ;  in  such  case,  the  whole  funds  effect  win  be 
must  be  so  distributed  (c).    If  the  gift  was  made  tSn^hough"" 

by 

(a)AtU)mey'Generalv.Eari  (c)  Attamey*Oeneral  v;  Ar^ 

of  Clarendon,  17  Ves.  500.  nold,  Show.  P.  C.  22;  Attor^ 

(b)  Attomet/'General  v.  ney-Oeneral  t.  Mayor  of  Co- 
Coopers  Company,  19  Ves.  ventry,  Colles's  P.  C.  281; 
189.  Atlomey-Oeneral  v.  Johnmm, 
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the  diiporitioii     by  will,  and  the  property  was  bequeatiied  to  trus< 

m&v  Dot  h&vc 

been  completely  tees  for  charitable  purposes^  generally;  or^  where 
pom     out.       ^j^^  purposes  expressed  do  not  exhaust  the  fund, 

but  it  was  clearly  the  intention  of  the  tes>tator  to 
give  the  whole;  there  the  bequest  must  be  the 
subject  of  a  scheme  to  be  laid  before  a  Master  of 
the  Court:  but^  where  the  object  is  charity,  with- 
out a  trust  interposed,  there  the  disposition  must 
be  by  sign  manual  (d). 
Nomination  of     If  a  charity  be  founded  for  the  support  of  alms- 
wbereno^speciai  houscs,  the  fouudcr  and  his  heirs  (if  no  special  di- 
N!M*Svcn,*be-  J^^ct^o^s  or  grant  appear)  have  a  right  of  nomina- 
longitothe        tion  q{  the  alms-people.     This  right  may  be  for- 
but  must  not  be  felted  by  a  corrupt  or  improper  nomination  of 
ruptiy.  such  as  are  not  fit  objects  of  the  charity;  or  by 

making  no  nomination  at  all,  after  due  notice  of  a 
vacancy  (e).  And  if  such  a  charity  be  endowed 
with,  and  supported  by,  a  rent  charge  in  fee ;  not- 
withstanding an  alienation  of  the  lands  out  of  which 
such  rent  charge  was  granted,  stiU  the  heirs  of  the 
grantor,  and  not  the  alienees  of  the  land,  will  have 
the  nomination  of  the  poor  who  are  to  partake  of 
the  charity.  For,  though  a  rent  service  be  inci- 
dent  to  the  reversion,  yet,  a  rent  charge  in  fee  is  a 
thing  independent  and  collateral ;  and  not  haying, 

or 

Ambl.  190;   Attomey^General  Ves.  86;  Clifford  v.  Francis^ 

V.  Sparks,  Ambl.  20ft  \  Attor-  case  26,  in  Append.  toiSFreem. 

ney- General  v.  Herrick^  Ambl.  S29,  2nd  edit. 
712;      Attomey-General     v.  (e)      Attorney-General      v. 

Mayor  of  Bristol,    ft  Jac.   &  Leigh,  in  note  to  3  P.  Wms. 

Walk.  dl9.  145;    see,  also,  Attomey-Ge- 

.  (d)  Pake  v.  Archbishop  of  neral  v.  BouUhee,  ft  \ea.  Jum. 

Canterbury,     14     Ves.     57  ft;  390. 
Moggridge    v.    Thackwell,    7 
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or  requiring,  a  reversion,  would  not  pass  with  the 
lands,  when  they  were  granted  away(/).    And     L«ndch««e<i 
when  a  charity  is  so  endowed  for  the  maintenance  S^t-SK 
of  a  certain  number  of  alms-people^  in  a  particular  ^SieTiB*nat"^ 
parish ;  should  it  happen,  that,  at  any  period,  there  dwcharged  d^ 
are  not  within  the  parish  a  sufficient  number  of  when  prescribed 
persons,  answering  the  description  of  the  founder,  dianty  are  waDt- 
to  exhaust  the  annual  income :  still,  the  land  charg-  ^^' 
ed  with  payment  of  the  charity  is  not  discharged 
during  that  time;  but  the  unemployed  surplus, 
and  its  accumulations,  must  be  applied,  as  wanted, 
towards  the  advancement  and  increase  of  the  cha- 
rity {g).    This  may  be  done,  either  by  increasing 
the  stipend  of  the  actually  named  objects  of  the 
charity  (A);  or,  if  the  Court  applied  to  shall  think  the  Court  wUidi- 
fit,  by  a  distribution  amongst  an  augmented  num-  t^orttie^%l!!dr 
ber  of  objects,  most  nearly  answering  the  found- 
er's intent  ($). 

We  have  just  seen,  (and  numerous  authorities    Even  where 
besides  those  cited  fully  establish  the  point,)  that,  JJII^lSder 
where  a  Court  of  Equity  is  able  to  satisfy  itself,  it  ^y?:^^^  ^ 

^       •'  t^  '       a  chanty,  become 

was  the  clear  intention  of  the  founder  of  a  charity,  impracticable; 
to  devote  the  whole  of  a  donation,  or  bequest,  to 
charitable  purposes:  there,  however  greatly  the 
revenues  may  be  increased;  and  notwithstanding 
the  specifically  described  objects  may  not  be  suf- 
ficient to  exhaust  the  funds  {i) ;  or  some  of  the 

purposes 

(/)  Attomey-Generaly, Rig-  Rep.  ^60 ;  Aitomey-Generat  ▼• 

by,  $  P.  Wms.  145.  Tanna,  4  Br.  lit. 

(g)  Aylet  V.  Dodd,  %  Atk.        {%)  Attorney-General  Y.Hunt, 

238;  Attorney-General  v.  Og-  %  Cox,  SQU, 
lander^  3  Br.  166.  (A)  Attamey-Generalv,  Wan* 

(h)  Thetford  School  CMe,  8  say,  15  Ves.  284. 
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purposes  intended  may  have  become  impractici^ 
or,  tre  cootrary  ble  (l);  or  may^  in  their  nature,  be  contrary  to  the 
the  Law^  yet,  thft  policy  of  the  Law  (m) ;  in  all  such  cases,  the  Court 
^oinrt^tt°w«r  ^^^^  ^PP^y*  what  is  termed,  the  doctrine  of  cypres; 
imde  by  will,     mid  distribute  the  surplus  amongst  such  other  ob- 

will  direct  an  ap«  , 

pUcattoncTthe    jccts,  or  for  such  othcr  purposes,  as  most  nearly 
to  um  d^^trine'ol*  approxiu^ate  to  the  views  of  the  founder.     But, 
Sui^Vpi^arr  ^^^^^  ^  charity  is  endowed  by  wiU,  notwithstand- 
bew'^'to  devor  "^  ^*  ^^^  appear,  with  sufficient  certainty,  that, 
the  whole  to       it  was  the  testator's  intent  to  die  testate  as  to  his 
©therwie."  ^^  wholc  property;  this  fact,  alone,  will  not  author- 
ize a  Court  of  Equity  to  exclude  the  claims  of  the 
next  of  kin;  unless  the  testator  haa  used  some 
words,  implying,  however  unskilfully,  his  intent  to 
bestow  an  indefinite  bounty  on  the  charity.    If 
his  words,  in  fair  construction,  go  to  limit  the 
bounty  to  the  extent  particularized  in  the  will; 
the  Court  cannot,  upon  conjecture,  impute  to  him 
a  further  purpose  which  he  has  not  expressed  (n). 
His  anxiety  not  to  die  intestate  as  to  any  part  of 
his  property,  may  have  arisen,  not  from  a  desire 
to  exclude,  but,  to  &vor  his  next  of  kin,  by  shut* 
ting  out  the  claims  of  his  executors. 
The  doctrine      And  it  has  been  judicially  declared,  that,  as  to 
appiiS'to'^charT-  the  application  of  the  doct^ne  of  cy  pres  to  chari- 
wh^rfthTfound.  ties,  this  distinction  (which  Lord  Alvanley  justly 
^^^^^^^•"^  called  ''a  sensible  one,")  now  prevails;  a  Court  of 
sabstance :         Equity  wiU  not  decree  execution  of  a  trust  of  a 

charity 

(J)  Attomey-Qeneral^.  White-  Cary  v.  Abbot,  7  Ves.  494. 

hy,  11  Ves.  £51 :  see  infrd.  (n)  Attorney-General  v.  The 

I                           {m)  Da  Costa  v.  Da  Paz,  1  Painter ^SUmen  Company^,   ft 

Dklc.  £58,  and  stated  from  Reg.  Cox,  5 9. 
Lib.   in   Wilmot's    notes,   94; 
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charity  in  a  manner  different  from  that  which  the 
founder  intended,  except  so  far  as  it  sees,  that,  though  not  liter- 
the  intention  cannot  be  executed  liter  oily ;  but 
another  mode  may  be  adopted  consistent  with  his 
general  intention ;  so  as  to  execute  it,  (though  not 
in  mode,)  in  substance  (o).    If  a  general  intent, 
consistent  with  the  rules  of  Law,  appear,  it  will 
be  carried  into  effect,  without  regard  to  the  second- 
ary objects  which  the  testator  intended;  but  the 
Court  will  not  create  another  charitable  object  for 
the  fibstator,  inconsistent  with,  and  contrary  to, 
that  which  he  intended  {p).    And  when  a  bequest     where  a  cha- 
for  charitable  purposes,  which,  if  it  stood  alone,  ^^^^  ^id?be 
would  be  valid,  is  coupled  with,  and  dependent  gj»<l>^>t  stood 

^  '  r  alooe^  cannot  be 

upon,  a  devise  void  under  the  statute  of  Mort-  separated  from 

j.1.      J      •        1-    •         ax.        ^       •      1         J  i»  •!•  another  disposi- 

mam ;  the  devise  being  the  principal,  and  fiBtihng,  tion  or  propertr 
the  bequest,  which  is  merely  accessory,  must  also  J^  the  poJ^^^ 
fail  (q).    So  where  an  undefined  portion  of  a  lega^  wboiemiwt fiai 
cy  is  directed  by  the  testator  to  be  applied  for 
purposes  which  the  policy  of  the  Law  does  not 
admit;  the  bequest  of  the  residue,  to  a  charity 
which  the  Law  sanctions,  cannot  take  effect:  for 
the  illegal  part  of  the  gift  being  undefined,  it  is 
impossible  to  ascertain  the  amount  of  the  resi- 
due (r).    If,  indeed,  the  legal  bequest  and  the  ille- 
gal purpose  are  not  so  connected  as  to  be  insepar- 

able; 

{o)  Attorney 'Generalv.BcvU"  General   v.    GotUdingf    2  Br. 

kf ,  2  Vet.  Jonr.  d88.  429;     Morice    v.    Bishop    of 

(p)      Attorney-General     t.  Durham,  10  Ves.  6SS* 

Whitchurch,  3  Ves.    144r  see  (r)      Attorney- Genial      v. 

mprii  ei  infrd.  Hinxman,  2  Jac.  &  Walk.  277; 

(g)  Attomey^General  v.  Da^  Vezey    v.  Jamson,    1  Sim.  & 

vies,  9  Ves.  543;  Chapman  v.  Stu.  71. 
Bronm,  6  Veg.  410;  Atiqmey* 
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able ;  and  the  proportions  are  defined^  or  capable 
of  being  exactly  calculated ;  in  such  cases  the  be- 
quest may  be  supported  («). 
Equity  will  not     The  doctriuc  of  cy  jpTeSy  which  a  very  able 
^^1^^''^^-^^^%^^^^^  have  heen  '^ pushed  to  a  most  ex- 
^^?^iJ^"igJ2^  tra vagant  length^**  we  have  the  same  authority 
has  given  no  in-  for  Sayings  is  uow  much  restrained  {t\    If,  there- 

dication:  *      ^  .  \  x 

fore,  a  bequest  be  made  for  a  specific  purpose, 
which  cannot  be  accomplished;  or  which,  (not  be- 
ing a  gift  for  charitable  purposes  generally,)  is  too 
indefinite  to  be  executed;  it  has  been  resolved, 
that,  a  Court  of  Equity  cannot  supply  a  general 
intent,  of  which  the  testator  has  given  no  indica- 
tion; nor  apply  the  legacy  to  any  other  than  the 
sole  purpose  to  which  the  testator  devoted  it  (ti). 
and » bequest  for  So,  where  a  tcstator  has  directed  his  f>ounty  to  be 
TyrMnitsna^"  "  givcu  la private  charity/'  this  is  a  trust  which  a 
rSurtcannS^^  Court  caunot  carry  into  execution;  such  a  trust, 
execute.  from  its  vcry  nature,  cannot  be  under  the  control 

of  a  Court;  and  the  consequence  must  be,  either 
that  the  fund  must  go,  as  an  absolute  gift,  to  the 
individual  selected  to  distribute  it,  or  that  individ- 
ual must  be  a  trustee  for  the  next  of  kin :  if  the 
testator  intended  to  create  a  trust,  (although  his 
purpose  cannot  take  effect  as  he  wished,)  the  next 

of  kin  will  take  (w). 

It 


(s)Attomey'General  ▼•  Step^ 
ney,  10  Vca.  29;  Waite  t. 
Webb,  6  Mad.  71. 

(0  Attomey^Qeneral  ▼. 
MinskuUf  4  Yes.  14 ;  Attorney- 
General  ▼.  Whitchurch^  uhi  su- 
prd. 

(u)  Corbyn  ▼.  French,  4  Yes. 
481;    (citing  from  Reg.  Lib, 


the  decree  in  the  case  of  the 
Attomey-General  ▼.  Bishop  of 
Oxford,  of  which  there  is  a 
short  report  in  the  note  to  1 
Br.  444;)  Morice  v.  Bishop  of 
Durham^  10  Yes.  540, 548:  and 
see  supr^  in  last  page. 

(w)  Omimaney  v.  Butcher,  I 
Turn.  &  Russ.  fi70. 
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It  is  not^  however^  to  be  understood^  that^  the    But,  the  doc- 
doctrine  of  cy  pres^  as  to  charities,  is  abrogated;  though  ^w  rel 
there  are  authorities,  certainly,  for  restraining  its  abro^ed^it  wiii 
application  within  more-  reasonable  limits  than  ^*|,eJe^^t*^"or 
formerly  were  imposed ;  and  it  does  not  seem  the  has  clearly  ex- 

...  A^  n-r^-  1  I         preaaed  a  general 

mchnation  of  Courts  of  Equity,  at  the  present  day,  inteotioD  to  de- 

J.  .  J  X-         1-1  X*  vote  hia  whole 

to  exercise  vague  and  very  questionable  notions  bequeat  to  chan- 
of  humanity,  by  means  of  a  strained  construction,  ^^  * 
at  the  expense  of  those  who  have  the  best  natural 
claims  upon  a  testator:  but  where  such  testator 
has  clearly  expressed  a  general  intention,  that,  his 
bequest  shall  be  applied  to  charitable  purposes, 
there,  the  claims  of  his  personal  representatives  are 
devested ;  and  if  the  testator's  intention  can  be  car- 
ried into  effect  in  substance,  though  not  in  the  ex- 
act form  he  has  pointed  out ;  the  will  must  be  ex- 
ecuted cy  pres  (x). 

Even  when  a  testator  has  pointed  out  no  speci*  even  though  he 
fie  charity  whatever,  still,  if  he  has  declared  a  ge-  ^uo*apSfic 
neral  charitable  purpose,  that  undefined  purpose  for*a  7hlrgl7r 
will  be  carried  into  effect.     Thus,  where  a  devisor,  t**"  nature  may 

be  established, 

by  will  executed  before  the  statute  of  Mortmain,  by  words  which 
charged  upon  real  estates  the  sum  of  <£  1,000,  for  the  same  con- 
such  charitable  uses  as  he,  the  testator,  should  di-  ofTi!div?dlwb.^^' 
rect  by  a  codicil  to  be  annexed  to  his  will,  or  by  a 
note  in  writing;  but  afterwards  left  no  direction, 
either  by  note  or  codicil ;  the  Court  of  Chancery 
held  the  money  well  charged,  for  general  charita- 
ble purposes  (y):  though  it  is  exceedingly  clear 

such 

(ac)  Attomey^General  v.  An-  7  Ves.  324. 

dr€w^  3  Ves.  649;   Attamey-  (y) Syderjm*s ca8e,2Free.%61, 

General  v.  BawyeVf  S  Ves.  729 ;  2nd  edit.;  the  accuracy  of  which 

Biehop  of  Hereford  v,  Adams,  report  is  vouched  for  by  Lord 

VOL.  II.  Y 
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such  a  charge  could  not  be  made -available  in  fa-* 
vor  of  any  individuals,  upon  any  presumption,  or 
parol  evidence,  that  they  were  the  persons  whom 
the  testator  expressed,  by  his  will,  a  future  inten- 
tion to  designate,  but  whose  nomination  was  ne- 
ver actually  made.  For  there  is  no  doubt,  that, 
the  same  words  in  a  will,  when  applied  to  the  case 
of  individuals,  may  require  a  very  different  con- 
struction from  that  which  would  govern  them  if 
applied  to  the  case  of  a  charity.  The  grounds  of 
this  distinction  may  now  be  obscure,  or  even  un- 
satisfactory, but  it  is  too  late  to  call  it  in  ques- 
tion («). 
PronsioDs  of  By  the  statute  of  Mortmain  (a),  it  is  enacted^ 
MoitMin?  ^     i^9i,  no  lands,  or  any  interest  in  or  incumbrance 

upon  lands,  or  money  to  be  laid  out  in  the  pur^ 
chase  of  lands,  shall  be  given  for  any  charitable 
use,  unless  such  gift  be  made  by  deed,  twelve 
months  at  least  before  the  death  of  the  donor,  and 
enrolled  within  six  months  after  the  execution 
thereof;  or  if  the  gift  be  of  stock  in  the  public 
funds,  unless  such  stock  be  transferred  six  months 
at  least  before  the  death  of  the  donor ;  and  unless 
the  gift  be  made  to  take  effect,  in  possession,  for 
the  chadtable  use  intended,  immediately  from  the 
making  thereof,  without  any  power  of  revocation 
or  reservation  whatsoever  for  the  benefit  of  the  do- 
nor, or  any  person  claiming  under  him.  An  ex* 
ception  is  made  by  the  act  in  favor  of  the  two  Eng- 
lish 

Eldon,  in  Afi//j  v.  Farmer ^  1  94;  AUometf^GenenUv.Jack' 

Meriv.  82 :  it  is  also  stated  from  son,  1 1  Vea.  IG7* 

Reg,  Lib.  in  note  to  7  Ves.  43.  (a)  Sut.  9  Geo.  2,  c.  36. 
(«)  MiUi  ▼•  Farmer^  1  Mer. 


mort- 
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lish  unhrersities^  and  the  colleges  of  Eton^  Wrh" 
Chester,  and  Westminster.     But  a  hequest  of  mo-    a  bequest  of 
ney  to  be  employed  in  building  npcm,  or  otherwise  "wtn^f.^buiw- 
Improving,  land  already  in  mortmain,  is  not  con-  ^'ifeaX J"  mo^ 
isidered  a  fraud  upon  the  statute  (b).    And  where  a  ™«VV  "  'f &«'  • 

^  ^  ^  as  it  IS  where  _ 

testator  has  pointed  out  such  a  mode  of  applying  entire  option  as 
his  bequest  in  favor  of  a  charity  as  the  policy  of  of  thc^^equ^t^S 
the  Law  will  not  admit;  still,  if  he  has  left  it  en-  gjf  *^  ''^^""• 
tirely  optional  to  his  executors,  or  trustees,  either 
to  adopt  that  mode,  or  select  some  other  not  liable 
t9  the  same  objections,  the  bequest  may  legally  be 
caarried  into  effect  (c).  But  words  of  request,  or 
reconsmendation,  when  used  by  a  testator,  are 
mandatory  upon  his  executors  (J). 

It  has  been  justly  termed  an  absurd  distinction,     a  bequest  of 
to  say,  that,  a  testator  shall  not  give  land  to  a  cha-  ^^'o^/''"*'''' 
rity ;  yet,  that,  he  may  give  money  in  considerar  end^^n  ^"* "^ 
tion  of  another's  giving  land  for  a  charity  (e\    And  ^}}^}  ^^  hospi- 

n       ,  1.  ,    ,  .)  ,        tal,  without  more, 

it  is''  now  perfectly  well  settled,  notwithstanding  denotes  an  inten- 
some  earlier  decisions  of  Lord  Hardwicke  to  the  i^^c^id  beMr> 
contrary,  that,  if  a  testator  give  personal  proper-  «•*•-«= 
ty  to  erect  and  endow  a  school  or  hospital,  it  must 
be  considered,  tmless  it  be  otherwise  declared  in 
his  will,  that,  it  was  his  intention  land  should  be 
acqnired,  as  a  neicessary  part  of  his  purpose  (y ): 

but 

(6)      Ammey'General    v.  (rf)    Orievegv.  Case,  1  Ves^ 

ParsouMf  a  Ves,  191;  JUarney-  Junn  550;  Pierson  v.  Gametic 

General  v.  Munby,  1  Mer.  345 ;  2  Br.  45 ; '  Malim  v.  Keighleyt 

Corbyn  v.  French,  4  Vea.  428.  2  Ves,  JHnr.  SS5 ;  Kirkbank  v. 

{c)Grmmetr.  Grmmet,  Amhl,  Hudson,  7  Price,  219. 

212;  Kirkbank  r.  Hudson,   7  (e)  Attorney-General y.  Da- 

Price,  217;  Curtis  v.  HfUton,  vies,  9  Ves.  545. 

14Ve8.5S9;  Sorresby  r.  Hoi-  (/)  Chapman  v.  Broten,  6 

ime,  9  Mod,  222«  Ves.    408 ;    Auwrney-  General 

T2 
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but  if  the  testator  but  where  the  testator  has  expressly  directed,  that, 
tWelSlli  wte^    no  part  of  the  money  bequeathed  shall  be  employ- 

d^'n^%'53r    ®^^^  *^®  purchase  of  land,  it  being  his  expectar 

tion  that  other  persons  will,  at  their  expense,  pur- 
chase lands  and  buildings  for  the  purposes  intend- 
ed; there,  the  statute  has  been  held  not  to  ap- 

nor  where  the     ply  (g),    So,  whcrc  a  testator's  directions  can  be 

fl  1  reotioDfl  cad  be 

satisfied  by  hir-   Sufficiently  auswcrcd  by  hiring  land,  or  buildings, 
mg  tenements;    ^^^  ^^^  purposes  of  a  charfty,  the  bequest  may  be 

not  taking  a  lease  sustained  (h).     But,  it  seems,  such  hiring  must 

not  be  on  lease  (i) ;  or  it  would  be  an  acquisition, 
by  the  testator's  direction,  of  such  an  interest  in 
lands  or  hereditaments  as  the  third  section  of  the 
statute  prohibits.    And  where  a  testator  has  di- 
'   rected,  that,  his  real  and  personal  estate  shall  be 
employed,  by  the  trustees  named  in  his  will,  in  the 
purchase  of  land,  and  the  erection  of  a  school  house 
thereon,  and  the  subsequent  support  and  endow- 
but  where  part    meut  of  the  school  SO  to  be  erected :  the  illegality 
clearly  iHegai  jt  of  this  dc  visc  cauuot  be  curcd  by  an  offer,  on  the 
^yln^J^'  part  of  the  trustees,  or  others,  to  provide,  at  their 
vnde  to  supply    ^^^  expcusc,  the  land  required  (k\ 

means  to  that  ex-  r  ^  i  \   y 

tent  Charitable    legacies   secured  by  mortgage  on 

All  charitable 

legacies  partak.  lauds  (/) ;  or  tumpikc  toUs  (m) ;  or  by  an  assign- 
j^' ofUie  nt>    ment  of  poor  rates  or  county  rates  (n) ;  are  all  void  : 

as 

V.  Davies,  9 Ves.  544 :  see  infra.  Nash,  8  Br.  5SS,  595. 

(g)  Henshaw  v.  Athnton,  3  (J)  Currie  v.  Pye,  17  Vep. 

Mad.  813.  464;       Attorney^General     v. 

. .  (A)  Attorney- Generalr.  Pat'  Meyrick,  2  Ves.  Senr.  46. 

tans,  8  Ves.    191;  Johnson  v.  (*»)   Corhyn  t.    French,   4 

Swan,  3  Mad.  467.  Ves.  480,  and  Knapp  v.  Wil^ 

(t)  Blandfordy.  ThackereU,  /iafn^,  cited  innote,t6tt{.;  Howse 

%  Ves.  Junr.  241.  t.  Chapman,  4  Ves.  545. 

(A)      Attomey'General     v.  (n)  Finch  v.  Squire,  10  Ves. 
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as  is  a  bequest  of  nayigation  shares  (o);  for,  in  turc  of  real  es- 

each  of  these  cases,  it  has  been  held,  that,  the  do-  the 'Mortmain'" 

nation  not  only  savors  of  the  realty,  but  partakes  •^'* 

of  it:  though  not  the  soil  itself,  yet,  a  real  interest 

arising  out  of  the  soil,  is  Ml^mpted  to  be  given ; 

but  this  attempt,  being  in  fraud  of  the  statute,  can- 

not  be  carried  into  effect. 

A  bequest  to  charity  being  void  so  far  as  it  it  follows,  that, 
touches  any  interest  in  land;  it  follows,  upon  prin-  U^^uS^u^Jfr- 
ciple,  and,  after  some  fluctuation  (jt>),  is  now  con-  ^^'^""^^f  "^^^"jl 
firmed  by  repeated  decisions,  that,  where  a  testa-  legada. 
tor  has  charged  his  real  estate,  in  aid  of  his  per- 
sonal, with  payment  of  all  his  legacies ;  there,  if 
the  personal  estate  be  not  sufficient  for  payment  of 
the  whole,  charitable  legacies  must  abate;  and  re- 
ceive such  average  proportion,  only,  as  the  person- 
al assets  afford  for  the  discharge  of  the  other  pecu- 
niary legacies.    If  a  Court  of  Equity  were  to  mar- 
shal  the  assets,  and  secure  full  payment  of  the 
charitable  legacies,  by  throwing  the  other  pecuni- 
ary legacies   upon  the  testator's  real  estate ;  it 
would  be  enabling  that  to  be  done  circuitously, 
which  cannot  be  done  directly  (q). 

Charitable  trusts  for  the  support  of  a  meeting-     Charities  for 
house,  for  protestant  dissenters,  (within  the  bene-  ^otSg  mectfng- 
fit  of  the  toleration  act,)  or  for  putting  out  as  ap-  |J^"^'c*^"o7* 
prentices  the  children  of  dissenters,  attending  such  Chancery. 

meeting-house, 

44;   The  KingY.Batet,  SViice,  {q)  Attorney  ^General  v.  Tyn- 

S5S.  dal,  i  Eden,  210;   Waller  v. 

(o)  Buckridge  v.  Ingram,  2  Childt,  Ambl.  5%Q\  Fo$ter  v. 

Ves.  Junr.  663.  Blagden,  Ambl.   704 ;  Ridges 

(p)     Attomey-General     v.  v.  Morrison,  1  Cox,  181, 
Graves,  Ambl.  158. 
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meeting*hou8e,  are  trurts  whieh  the  Court  of  Chan 
eery  will  administer  cy  pres,  if  the  intent  of  the 
testator,  though  not  clearly  expressed,  can  be  col* 
lected  by  feir  inference  (r). 
How  for  tbe        As  the  object  of  the  statute  of  Mortmain  was 
may  affect  diari-  wholly  political ;  as  it  grcw  out  of  local  circum* 
ilSies,  oHn       stauccs,  and  was  meant  to  have  merely  a  local  oper- 
Scotland.  ^j j^jj .  j^  |g  decided,  that,  its  provisions  do  not  ex- 

tend to  the  alienation  of  land  in  the  West  Indian 
Colonies  (s) ;  or  in  Scotland  (t).  But,  a  devise  of 
real  estate  situated  in  England,  for  charitable  pur- 
poses, will  not  be  the  less  void  because  such  pur-» 
poses  are  to  be  carried  into  execution  out  of  Eng- 
land («). 
Effect  of  the  It  has  been  said,  that,  if  an  heir  at  law  will  con- 
tionofhb*a™'^  firm  his  ancestor's  devise  of  land  to  a  charity,  no 

land  to  a  diarit    ^^^^  "^^^  ^^^  ^*  ^^^Y  •  ^^^  *^^  donation  becomcs 

the  act  and  deed  of  the  heir  (v).  This  dictum,  ap- 
parently proceeded  on  the  ground,  that,  the  heir 
might  make  an  original  gift  of  the  land  to  the 
charity ;  such  gift,  however,  would  be  good  only 
if  made  a  year  before  his  death ;  upon  the  princi- 
ple of  the  statute,  he  ought  to  live  a  year  after  con- 
firmation of  the  devise,  to  give  it  validity. 
Stock  in  trade     There  is  a  slight  note  of  a  case,  (tak^i  by  Mr. 

Vesey, 

(r)     Attarmy^General     v,  (j)     Attamey^General     ▼• 

PfUrsanfS  Meriv.  409;  Aitor-  Stewart,  %  Merlf.  161. 

ney-General    v.     Wansay,   15  (t)  ^fac^tnto«A  v.  Townsend,- 

V^.  iS34;  Foley  v.  Wontner,  fi  16  Yes.  838. 

Jac.   &   WiA,  247;  Attorney-  (ti)    Curtis    v.   Hutton^   14 

General  y.  Ftmler,  15  Yes.  SB;  Yet.  541. 

i>avt«  T. /«iiimf,  S  Yes.  &  Bea.  (v)      Attomey^General    r^ 

151;    Craigdallie  V4  Aikman,  GraveSf  Ambl.  158. 
1  Dow,  16. 


canoot  be  appro- 
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Vesey,  Junr.  when  he  was  new  in  his  business  of  priatcd,  spccifi- 

,,«        ,,,  -ii  1  cally,  to  the  sup- 

a  reporter,  and  before  he  had  attained  the  subse-  port  or  a  perma- 
quent  high  degree  of  skill  and  accuracy,  to  which  "®"*  ^  **"*^' 
the  profession  is  so  much  indebted;)  in  which  Lord 
Thurlow  is  represented  to  have  said,  that,  '^  stock 
cannot  be  appropriated  to  the  support  of  a  perma- 
nent charity  (w) ."    As,  in  the  preceding  paragraph,  it  must  be  loid. 
stock  standing  in  the  name  of  the  Accountant- 
Greneral,  had  just  been  mentioned;    and    as  no 
distinction,  or  circumstance  guiding  to  a  distinc- 
tion, is  noticed,  when  the  same  word  is  again,  im- 
mediately, used ;  according  to  ordinary  construc- 
ticm  it  would  appear,  that,  the  same  thing  was 
meant :  but  consideration  will,  perhaps,  suggest, 
that,  it  may  have  been  stock  in  trtule  which  his 
Lordship  declared  could  not  be  so  appropriated : 
the  appropriation  of  stock  in  the  public  funds  to 
the  support  of  permanent  charities,  is  matter  of 
daily  experience.     In  the  same,  just  cited,  volume, 
there  is  a  report  of  another  case,  in  the  marginal 
note  to  which,  want  of  title  in  the  relator,  is  inti- 
mated to  be  good  ground  for  dismissing  an  infor- 
mation on  behalf  of  a  charity;  in  the  text  of  the 
same  report,  the  defect  in  the  relator's  title  is  sta- 
ted to  be  the  consequence,  not  the  cause,  of  dis- 
missing the  information  (:r).    Taking  it  either  way, 

there 

(w)  Isaac  V.   Gompertz,   I  that  attributed  to  Lord  Thur- 

Ves.  Junr.  44.     On  examina-  low  is  noticed  in  the  record, 

tion  of  Reg.  Lib.  1788,  A.  fol.  (x)     Attorney-General     v. 

673    verso,-  it  appears,    that,  Oglander^  1   Ves.  Junr.  246. 

8ouA  Sea  Stock  Was  the  fund  The  decree   of   dismissal  has 

actually    appropriated    to  the  been  searched  for,  without  sue- 

support  of  the  charities  in  ques-  cess,  in  Rtg.  lah* 
tion:  but  no  such  remark  as 
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Reason  (or  there  is  an  ambiguity  in  the  report ;  the  only  use 
when  an  informa-  of  a  relator,  in  an  information,  is  to  provide  a  secn*^ 
s^cting  a  chtri.  "^7  fi>^  *t®  defendant's  costs,  if  he  shall  ultimately 
^ '-  appear  to  have  been  brought  before  the  Court  up- 

on insufficient  grounds:  when  the  proceeding  is 
by  information  only,  it  is  not  the  title  of  the  rela- 
tor, but  that  of  the  charity,  which  is  in  question. 
if  the  relator  ai-  It  may,  indeed,  happen,  that  this  person  has  an  in- 
Mfnteflun*'the  t^^est  in  the  matter  in  dispute,  and  sustains  the 
TdT/Ktt  character  of  plaintiff  as  well  as  relator;  but  in  this 
the  character  of  case  the  pleading  is  styled  an  information  and 

plaintiff,  as  well    -  ,„  ,   .  ■«      i  ,  ,  .«  i 

as  of  relator ;      bill  (y) :  and  whcre  the  party  shews  no  title  to  the 
to  foiiow^hai^'"  interest  which  he  claims,  quit  plaintiff,  his  bill  must, 

c^ar8!l^Xiain-  ^^  ^^^^»^'  ^  dismisscd;  but  it  docs  not  seem  to 
tiff,  are  disallow,  follow,  of  neccssity,  that,  the  information,  with 

cd,  the  mforma-  ji  j  * 

tion  must  also  be  which  such  bill  is  couplcd,  must  also  be  dismissed ; 

dismissed!  ^ 

provided  the  claims  of  the  charity,  on  whose  be- 
though  the  Court  half  it  is  made,  appear  equitable  («) :  but,  if  those 
i^fomatbn^^^  chims  fail,  a  Court  of  Equity  cannot,  under  an  in- 
dioer^  ifittttiw.    formation  exhibited  diverse  intuitu,  give  directions 

give  directions  as  '  " 

to  a  conflicting    for  the  administration  of  a  conflicting  charity,  in 

charity,  in  which      ,.,,.,  „  ,  mi 

the  real  title  ap-  which  the  title  really  appears  to  be.    These  last 

circumstances  seem  to  have  been  those  which  guid- 
ed the  decree  in  the  A  ttamey-  General  v.  Oglander  ; 
though  it  requires  some  attention  to  understand 
the  report,  with  all  its  necessary  qualifications. 
In  stating  these,  the  present  writer  hopes  he  shall 
not  be  suspected  of  a  paltry  wish  to  detract  from 
a  well  earned  reputation,  by  captious  and  minute 
criticism:  prud^nce,  (even  if  it  would  be  wrong  to 

assume 

(y)  Lord  Redasdale't  Tr.  on         (x)     Attorney-General     ▼. 
Cha.  PL  79.  Smart,  1  Ves.  Semr.  72. 
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assume  credit  for  candor^  would  deter  him  from 
such  an  attempt^  calculated  to  draw  down>  and 
justly,  a  severity  of  examination,  which  he  of  all 
others,  is  most  sensible,  no  work  of  his  could  bear: 
but  the  two  cases  observed  upon,  having  been  co- 
pied, without  comment,  into  most  of  the  books  of  ^ 
practice,  and  indexes,  might  mislead  the  student. 

As  it  would  be  an  encouragement  to  fraud,  if  no    a  relator  to  aa 
private  person  could  bring  forward  an  information  l^haSfof  a"ch«ri. 
on  behalf  of  a  charity,  without  a  certainty  of  in-  ^'  J^^J^^^' 
volving  himself,  (however  the  application  might 
terminate,)  in  expense,  the  extent  of  which  could 
not  be  calculated :  it  is  a  common  practice,  when 
a  relator  has  conducted  himself  with  strict  proprie- 
ty, for  the  Court  to  give  him  extra  costs;  and  not 
to  confine  him  to  taxed  costs  only  (a).    Under  the    To  an  informal 
statute  69  Geo.  3,  c.  91,  the  Attorney-General  is  IS!atei9G^.3, 
authorized  to  file  an  information  in  behalf  of  cha-  "^  '^^"**^"^ '» °«- ' 

ceanry. 

rities  for  the  education  of  the  poor,  upon  receiving 
a  certificate  of  any  neglect,  or  abuse,  from  any  five 
of  the  commissioners  appointed  under  the  act, 
without  the  intervention  of  a  relator;  and,  in  this 
case,  the  defendants  may  be  liable  to  pay  costs, 
although  they  could  not  possibly  recover  them  (&). 

The  administration  of  a  charity  trust  is  not  to    it  would  be 
be  kept  under  the  direction  of  a  Court  of  Equity,  c^h  w^rj''*^* 
to  be  executed  in  all  its  details  by  the  Court,  from  from  time  to  tinic^ 

^  'to  execute  all  the 

time  to  time ;  which  would  occasion  great  and  un-  deuibof  a  chart- 

ty : 

necessary  expense :  but  the  trust  must  be  admi- geoeraidirec. 
nistered  under  a  general  direction  to  the  trustees.  aregir«i:      ' 

If 

(a)  Osborne  v.  Denne,  7  Ves.     of  AshhwrfHuxn^  1  Sim.  &  Stu, 
4«5.  «96. 

(h)  Attomey'GenertU  ▼•  Earl 


'\ 
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If  they  misbehave,  there  must  be  a  new  informa- 
tion, upon  the  new  ground  (c).  And,  in  order  to 
spare  the  funds  of  a  trust,  in  the  nature  of  charity, 
and  a  trial  at  for  religious  purposes;  the  Court  of  Chancery  is 
such  cases,  be  di-  ii^  the  coustaut  habit,  where  it  is  at  all  practicable, 
J^iSiV"  neTei:  ^f  deciding,  itself,  the  points  at  issue,  without 
^\  Court  of  s^^^i^K  *^^  ^5*8e  to  a  trial  at  Law  (d).  But,  it 
Equity  will  not  would  be  too  daugerous  for  the  Court  to  act  upon 
award  made  iu  a  an  award  made  in  a  charity  cause,  without  the 
^thwt^je^on-  consent  of  the  Attorney-General,  or  a  reference  to 
torne^^-Generai  ^  Master  to  ascertain  whether  the  arrangement 
or  a  reference  to  would  be  for  the  benefit  of  the  charity  (e) :  this 

a  Master: 

latter  proceeding,  certainly,  entails  an  increase  of 

costs ;  but,  if  the  caution  were  neglected,  cases 

might  arise,  in  which  individuals,  by  corrupt  man* 

agement,  (even  without  any  connivance  on  the 

part  of  the  arbitrator,)  might  fraudulently  concede 

to  each  other  reciprocal  advantages,  at  the  expense 

particular  points  of  the  objccts  of  the  charity*     Indeed,  though  it  is 

?IfiiS  to  aS  not  an  infrequent  practice  for  the  Court  to  refer 

^L^l**"  relervhle  certain  points  in  a  charity  case  to  a  particular  per- 

tiie  determina-    gon  (f) ;  the  reference  is,  usually,  to  the  party  by 

tion  to  the  Court  ^  '  .        ,.  ,.  m^       ^      ^ 

his  name,  not  terming  him  arbitrator,  but  reserv- 
ing the  determination  to  the  Court  (g).  Still> 
where  a  compromise  of  the  claims  of  a  charity  has 
been  entered  into,  with  the  deliberate  consent  of 
the  Attorney*G«neral;  it  seems,  such  compromise, 

if 

« 

(c)  Attorney-General  v.  HervUt,  9  Ves.  232. 
Haberdashers      Company^  1  {f)Attorney-Generaly.Feaf 
Ves.  Junr.  295.  4  Mad.  274. 

(d)  AUomey-General  ▼.  {g)     Attorney-General     v. 
Pearson,  3  Meriv.  396.  Hewitt,  9  Ves.  233. 

(e)  Attorney-General  v. 
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a  unobjectionable,  will  be  sanctioned  by  the  Court : 
but  not  if  the  effect  of  the  compromise  be,  to  place 
third  persons,  not  before  the  Court,  in  a  worse  si- 
tuation in  respect  of  their  claims  (h). 

With  a  view  to  the  object  ahready  hinted  at.    Want  of  form, 
namely,  that  of  husbanding  charity  funds,  the  pUaZ^^^rchL 
Court  of  Chancery  has  gone  very  great  lengths  2^^^^"^^" 
in  relieving  against  want  of  form,  and  mistakes  in 
pleading,  in  proceedings  on  behalf  of  charities  (i). 
Under  the  general  prayer  for  relief,  the  Court  will 
grant  the  relief  adapted  to  the  case  (k) :  and  where  and  a  defective 
a  defective  decree  has  been  made;  which,  in  ordit-  furti^rTi^^" 
nary  cases,  could  only  be  corrected  on  a  rehearing;  q^^^T^^J^^, 
the  Court  will,  in  favor  of  a  cbarity,  cure  the  de«  ii>s* 
feet  by  farther  directions  (/). 

A  power,  coupled  with  a  trust,  in  fovor  of  a  char    The  Court  wiii 
rity,  survives,  notwithstanding  the  death  of  the  f^Supl^  wIa  a 
party  named  to  execute  the  power  (m) :  but  a  nak*  |J^*;^2  ^^^^  ^ 
ed  power,  given  in  terms  which  clearly  are  not 
mandatory,  will  not  authorize  the  interference  of 
the  Court;  such  a  power  may  be  given  to  exe- 
cutors in  trust,  merely  to  exempt  them  from  be- 
ing caUed  to  account,  if  they  should,  in  their  dis- 
cretion, think  fit  to  devote  any  part  of  their  testa- 
tor's assets  to  charitable  uses  (n). 

A  bequest 


{K)  Andrew  v.  TrinUy-HaU, 
Cambridge,  9  Ves.  582. 

(t)  Attomey'^GeneTal  v. 
Jackson,  11  Ves.  371. 

{k)  Attorney^  General  v. 
Brooke,  18  Ves.  824;  Attor- 
ney-General  v.  Scott,  1  Ves. 
Senr.  418.     See,  ante,  p.  204. 

(I)      Attorney-  General     ▼. 


WhtUly,  1 1  Ves.  247. 

(in)  Moggridge  v.  Thack- 
well,  1  Ves.  Junr,  47^,  and  7 
Ves.  79|  citing  the  case  of  the 
Attorney-General  v.  Hickman^ 
W.  Kelynge,  84:  see,  also, 
Wilmot's  notes,  84. 

(fi)  CoM«  V.  BasHt^  8  Ves. 
164. 
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Bequest  in  trust      A  bequest  to  such  of  the  testator's  relations^  and 

for  the  testator's  •  ,  ,  ,.  ,  .  .       . 

relations  at  large,  m  such  manner  and  proportions,  as  his  executor  m 
^'fhtelS^  trust  should  judge  most  proper ;  clearly  gives  the 
nStewJ^  **^'"'"  executora  discretionary  power  of  selection  amongst 

the  testator's  relations  at  large;  and  is  not  con- 
fined to  the  next  of  kin  as  the  objects  of  bounty. 
But,  when  it  is  a  residue,  or  a  sum  in  gross,  which 
is  to  be  distributed  once  for  all,  the  Court,  not- 
withstanding the  unlimited  discretion  given  to  the 
executor,  and  without  any  view  to  controlling  that 
discretion,  but  merely  to  be  satisfied  that  the  whole 
bequest  is  applied,  will  direct  a  scheme  to  be  laid 
before  the  Master  (o).    When,  however,  it  is  not  a 
certain  sum,  but  part  of  an  annual  and  temporary 
income,  which  is  to  be  disposed  of  from  year  to 
year,  according  to  a  discretion  to  be  exercised  from 
time  to  time,  it  would  be  very  difficult  for  the  Court 
to  take  upon  itself  the  direction  and  management 
of  a  fund  so  to  be  applied.     It  would  be  imposing 
an  unnecessary  expense,  and  creating  a  consequent 
diminution  of  the  charitable  fund,  to  direct  an  an- 
nual account  of  its  employment  in  such  a  case: 
it  will  answer  every  useful  purpose  to  reserve  to 
any  of  the  parties  liberty  to  apply,  as  there  shall 
be  occasion  (jo). 
How  a  bequest      Though,  whcrc  the  distribution  is  to  be  made 

to  the  testator^s  11.^^  •%   '  1  i*«iy*  • 

«  poor  relations,**  by  the  Court,  and  not  at  the  umimited  discretion 
g'lh^Srff  of  a  trustee,  an  immediate  bequest  "to  poor  rela- 
tte  intent  was  to  tious"  could  oulv  be  applied  to  the  use  of  such  re- 

lound  a  pernia-  ^  •^  ^      ^  *^* 

nent  endowment,  lations  as  Came  withiu  the  degrees  prescribed  by 

the 

(o)  Supple  V.  Lofvson^  Ambl.         (p)  Waldo  v.  Caley^  16  Ves. 
780;  Coley.Wade^ieVeaAS.     211. 
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the  statute  of  distributions ;  yet  a  donation^  in  such 
terms,  if  intended  to  found  an  endowment  of  per- 
manent continuance,  will  be  supported  as  a  chari- 
ty ;  in  favor  of  all  such  relations  of  the  testator  as 
are  poor,  and  proper  objects  (q).  For,  in  the  words  All  charitable 
of  Lord  Chief  Justice  Wilmot,  "  the  statute  of  the  TOostruction  f 
43rd  Eliz.  possesses  such  medicinal  qualities  in 
it,  as  to  heal  every  imperfection  in  a  charitable 
disposition,  provided  the  party  had  a  legal  capa- 
city to  give  at  all  (r),** 

Thus,  by  the  statute  oi  wills  (^),  lands  cannot  thus,  aithoufrh,  a 
be  devised  to  corporations;  but  though  such  a  de-  a  corporation  wni 
vise  will  not  carry  the  legal  estate,  which  must  J^{  2,*^/^^; 
follow  the  course  of  Law ;  yet,  the  devise  will  be  ^'"  be  construed 
considered  as  an  equitable  declaration  of  the  trust  tionofthetruit- 
of  the  estate;  and  as  a  valid  limitation  and  ap- 
pointment of  the  utile  dominium  (t).    And  the  uni- 
form course  of  Courts  of  Equity  is,  to  aid  defec- 
tive conveyances  to  charitable  uses  (u).     An  ap-  and  an  appoint- 
pointment  of  lands  to  a  charity  by  a  tenant  in  tail,  a  tenuit^  taii^ 
without  levying  a  fine  or  suffering  a  recovery,  has  chlJity'T  tf  such 
been  held  to  bind  not  only  the  issue,  but  all  those  ^PPf^ntnient  be 

"^  made  and  enroll- 

in  remainder  (w):  and  this  even  when  the  appoint-  ed  according  to 

,  .«,    X      1     .       .  .1  ^  the  statute,  will, 

ment  was  by  wm{x):  but,  smce  the  statute  of  jt  seems,  bar  the 
Mortmain,  this  last  decision  can  no  longer  be  law :  b  rema?nderr^ 

though, 

(q)Jttomey~Generalv,  Price f  c.  5. 

17    Ves.   373;    Isaac  v.   De  (t)  FloofTs  ctise,Hoh.  136. 

Friegf    cited    in    note,    ibid.;  (u)      Attorney- General      v. 

Brunsden  v.  Woolredge,  Ambl.  Tancred,  1  Eden,  14. 

507;   White  v.    White,  J  Ves.  (w)  Tay  v.  Slaughter,  Prec. 

423.  in  Cha.  16;  AUomey- General 

(r)  Attorney-  General  v.  La-  v.  Burdett,  St  Vern.  755. 

dy Downing,  Wilmot's  notes,  11.  {x)Attomey'General  v.  Rye, 

(i)  Stat.  34  &   35  Hen.  8,  ft  Vern.  453. 
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though  no  fine  though,  it  should  Seem,  that,  a  limitation  and  ap- 
corery  suffered,  pointment  of  lands  to  a  charity^  by  a  tenant  in  tail, 

if  made  and  enrolled  in  the  manner  prescribed  by 
the  statute  of  Mortmain,  would,  still,  be  a  bar  both 
against  the  issue  and  those  in  remainder,  though 
no  fine  was  levied,  or  recovery  suffered.  The 
length  of  time  previous  to  the  testator's  decease, 
which  must  have  elapsed  after  the  execution  of 
such  an  appointment,  in  order  to  take  it  out  of  the 
statute  of  Mortmain,  will  afford  conclusive  proof 
that  the  forms  of  a  fine,  or  recovery,  might  have 
been  gone  through ;  so  that  the  issue  in  tail,  or 
remainder-man,  will,  in  such  case,  have  lost  no  ad- 
vantage which  the  delays  interposed  by  those 
forms  would  have  given  him:  and  the  defect  in  the 
appointment,  according  to  the  cases  cited,  and 
many  others  (y),  will  be  cured,  in  favor  of  the  cha- 
rity. 
The  yery  same     This  distinctive  preference,  shewn  to  charities, 

initrumetit  has  _i.  i  •         j  •  ■■  ^      i. 

been  held  to  was  strougly  cvmced  m  a  case,  where  a  party,  hav- 
vS^fon^A'^e-  ^S  previously  made  a  settlement,  with  power  of 
vious  Bettiement,  revocatiou,  by  Writing  executed  under  hand  and 

so  far  as  such  re-  '      •f  o 

vocation  was  for  seal  in  presence  of  three  witnesses;  and  being 
charity ;  attacked  by  illness,  declared,  in  writing,  her  inten^ 

tion  to  revoke  the  settlement,  and  to  give  part  of 
the  property  comprised  in  such  settlement  to  her 
niece,  and  part  to  certain  charitable  uses.  The 
settlor  died  before  a  formal  deed  of  revocation  was 
executed ;  and  it  was  held,  both  at  the  Rolls,  and 
subsequently  on  appeal  before  Lord  Cowper,  C, 
that,  the  bomity  designed  for  the  niece  must  fail; 

but, 

(y)  Attamey^Oeneral  y.  Andrews,  1  Ve».  Senr.  236. 
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but^  that  given  to  the  charity  was  decreed  at  the 
Rolls^  as  a  good  appointment  under  the  statute: 
which  decision  seems  to  have  been  considered  as 
too  unquestionable  even  to  be  noticed  in  the  ap« 
peal  (z).  Here  the  very  same  instrument  was,  in 
effect,  construed  to  operate  as  a  revocation,  quoad 
the  charity ;  but  to  be  no  revocation  for  the  pur-  but  not  to  be  « 

/.■..,  •         xi_      J    X-  i»  •    -i       revocation  for  the 

pose  of  discharging  the  duties  of  consanguinity,  purpose  of  dis- 
And,  it  seems,  that,  by  the  decision  of  the  high-  ^^^TJ^^^. 
est  tribunal  of  this  realm,  even  fraud  is  one  of  the  "»*?•  ^ .  -^   ,^ 

And  it  shoald 

multitude  of  sins  which  charity  can  cover ;  thus,  seem,  that,  a 
where  a  feme  caverte  having  power  to  dispose  of  her  husband^s 
her  personal  estate,  (which  power  was  expressly  [owed ;"Tfthe  * 
intended  to  comprehend  only  the  personal  estate  fruits  of  such 
she  had  before  marriage,)  and  getting  into  posses**  erated  to  charity. 
sion,  in  a  secret  manner,  after  marriage,  of  a  large 
personal  estate  at  her  father's  death,  concealed  it 
from  her  husband,  and  by  deed  disposed  of  it  to 
voluntary  donees,  and  to  charities,  and  died:  it 
was  determined,  that,  the  wife's  disposal  of  hev 
own  personal  estate,  and  also  the  gift  to  charities 
should  be  first  established;  and,  that,  if  afterwaids 
any  surplus  of  her  own  personal  estate  remained, 
such  surplus  should  go  towards  making  good  to 
her  husband  so  much  of  her  father's  personal  es* 
tate,  accruing  to  her  after  marriage,  as  she  had  dis« 
posed  of,  before  it  should  be  applied  to  the  increase 
of  the  charities.    This  last  condition  was  nugatory, 
as  the  wife's  personal  estate  appeared  to  be  barely 
sufficient  to  answer  her  voluntary  dispositions; 
and  no  surplus  remained  for  the  satis&ction  of  the 

husband's 

(a)  Pigott  V.  Pewrice,  Gi]b.  Bq.  Rep.  187. 
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husband's  demand.     It  should  be  observed^  how- 
ever, that,  the  husband  seems  to  have  acquiesced 
under  the  original  decree  four  years,  before  he 
proceeded  with  his  appeal;  which  circumstance 
may  have  had  some  influence  upon  the  final  judg- 
ment (a). 
The  inclination      The  inclination  to  support,  and  supply  the  de- 
TObtSS^^m      f^c*8  of,  appointments  in  favor  of  charities,  has 
vor  of  charities    jjqj^  howevcr,  bccu  Suffered  to  go  such  lengths  as 

nas  noif  noiv  every 

gonesuch  lengths  completely  to  Set  at  nought  the  statute  of  frauds. 

as  to  set  at  nouirht 

the  statute  of      Bcforc  the  Mortmain  act,  devises  of  freehold  lands, 
™"  **  not  duly  executed  and  attested,  were  not  made  good 

for  charities  (b) ;  and,  in  the  present  day,  as  we 
have  seen  in  a  former  page,  such  devises,  however 
executed,  are  utterly  invalid.    On  the  other  hand, 
there  are  possible  cases  in  which  the  statute  of 
frauds  may  supply  a  loop-hole  for  creeping  out 
of  the  reach  of  the  statute  of  Mortmain :  indeed. 
Lord  Hardwicke  distinctly  declared,  (when,  in  a 
case  before  him,  a  secret  trust,  in  favor  of  a  cha- 
rity, was  alleged,)  that,  if  the  statute  of  Mortmain 
was  held  to  take  such  cases  out  of  the  statute  of 
frauds,  and  was  intended  to  introduce  parol  evi- 
dence, the  first  named  statute  would  do  more  mis- 
or  to  let  in  parol  chicf  than  good  (c).    When,  therefore,  a  devise  is 
5l2Td^t  to  made  to  any  named  individual,  and  the  heir  al- 
wail'^S  for  ^^«^^  tl^at,  the  devise  was  made  upon  trust,  that 
a  charity:  the  dcvisec  should  apply  the  estate,  or  a  certain 

part  thereof,  to  charitable  uses ;  such  allegation, 

it 

(a)  Pilkington  v.   Cuthbert-  Bains,  Prec.  in  Cha.  270. 

son,  1  Br.  P.  C.  S889  fol.  edit.,  (c)  Adlington  v.  Can,  3  Atk. 

4  Vin.  488,  case  23.  151:  see  Attorney  ^General   v. 

(6)      Attorney-General      v.  Duplesns,  Parker,  159. 
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it  seems^  cannot  be  supported  by  parol  evidence 
only:  and^  if  a  devisor,  by  a  will  expressing  no 
trust,  give  his  estate  absolutely ;  but,  afterwards, 
by  an  unattested  paper,  expressing  his  own  inten- 
tion, not  communicated  to  the  devisee,  says,  his 
purpose  was  to  devote  the  estate  to  a  charity ;  the 
heir  could  derive  no  advantage  from  this  informal  of  coune  mch 
declaration,  and  the  devisee  might  insist,  that,  he  ]y  inadmissible 
had  taken  under  a  wiU  well  executed;  and  that  ^^*'*'^^^**'* 
the  subsequent  paper,  which  was  not  duly  execut- 
ed, Qught  not  to  prevent  his  retaining  the  estate, 
for  his  awn  use.    The  case  would  be  different  if  unless  the  wni 
the  devisor  had  declared,  in  the  paper  writing  some  written  de- 
supposed,  that,  he  had  been  led  to  make  the  de-  taStor"  coiro^ 
vise  by  contract  with  the  devisee  as  to  the  trust :  ^^^n^^a  «^et 
to  a .  bin,  by  the  heir,  supported  by  such  a  do-  trustforcharity. 
cument,  the  devisee  must  at  least  answer  (d). 
AJbrtiari,  when  the  will  itself  affords  sufficient  iQr 
timation  of  the  intent,  that,  the  devisees  should  be 
trustees ;  and  the  heir,  alleging  by  his  bill  a  trust 
contrary  to  the  policy  of  the  Law,  claims  the  in- 
heritance, upon  the  ground  of  such  illegal  and 
void  disposition ;  the  bill  must  be  answered :  and 
if  the  answer  admit,  that,  there  was  a  secret  trust 
for  charitable  purposes,  there  will  be  a  resulting 
trust  for  the  heir  (e).    But  where  the  heir,  by  his 
bill  against  his  ancestor's  devisees,  merely  suggesU 
a  secret,  void,  trust  for  charity,  without  shewing 
a  trust  expressed ;  or  offering  evidence  of  any  en- 
gagement, express  or  implied,  preventing  the  ac^ 

tual 

{d)  Stickland  v.  Aldridge,  9      1  Cox»  19. 
VeBi6\9\  MuckUiUmv.Bronn^         (e)  Muckleston  v.  Brown,  ^ 
6  Ves.  67 ;  Boson  y.  Statham,      Ves.  68. 

VOL.  ir.  z 


$U^  TREATISE  ON  FRAUDS. 

tual  declanitiaa  of  auck  trusts  the  bill  must  be 

difimissed^  unless  the  heir  will  take  an  issue;  to 

which  he  is  entitled  (/). 

A  bequest  for      A  bequest  to  an  executor  in  trust,  for  such  ob- 

D^oience^DcTii-  jects  of  henenoleuce  and  UheraUty  as  the  executor 

wieSed'by^thc    should,  lu  his  owu  discretion,  most  approve  of; 

executor,  IB  too  ^{annot  be  established  as  a  bequest  of  a  charitable 

▼ague  to  be  exe-  ^ 

ciited  as  a  cbari- nature :   the  words  ''benevolence  and  liberality* 

may  point  to  other  purposes  than  those  which  the 
statute  of  Elizabeth,  in  its  largest  construction>  can 
be  held  to  embrace:  but  from  that  statute  thesig^ 
nifioation  of  the  term  ''charity"  is,  in  the  con- 
templation of  Courts  of  Equity,  chiefly  derived. 
As  such  a  bequest,  therefore,  is  too  vague  to  be 
administered,  yet  it  was  clearly  the  intent,  that, 
but  raiaeB  a  re-  the  executor  should  tak«  only  as  trustee;  the  ne- 
auiting  trust.       cestery  consequence  is,  that,  there  must  be  a  re^ 

suiting  trust  for  the  testator's  representatives  {gY 

The  stipend  of     The  liquidated  stipend  of  a  parochial  curate  is 

rateMu^hrna.  in  the  nature  of  a  charity;  with  regard  to  which 

buTa'^n  acJ^nl^^  «  information  may  be  sustained  (A).    An  account, 

canootbede-     however,  canuot  be  decreed  against  so  fluctU'* 

creed  agamst  a  ^ 

parish;  Ittiug  a  body  as  a  parish;  a  parish,  therefore,  can^ 

not,  as  such,  be  made  responsible  for  charity  funds 

i^plied>  during  b  long  period,  to  parish  purposes, 

reUef  most  be     under  orders  of  tiie  vestry:  the  relief,  if  any,  must 

^Vrb^offi-    be  had  against  those  parish  officers,  as  individuals, 

by 

(/)i*iiine^.iffaW,18Ve8.475.  Stu.  71;  Pake  v.  Archbishop 

ig)  MoHet    y.    Bukop    of  ofCmOerbury,  14  Ves.  370. 

Durham^  9  Yes.  405;  confirm-         (h)Atiopney'0€neralY,New* 

xed  on  appeal,    10  Yes.  543;  combe,  14  Yes.  7;  Aitomey- 

James  v.  AU^n,  3Meriy.  19;  (rfnera/ v.  jParisr»  1  Yea^S«ur. 

Feaey  y.  Jamean,  1  Sim.    &  43. 
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by  whoni,  or  during  whooe  contiiuiance  iff  ofllocf, 
tlie  bredebes  of  trust  complained  of  were  commit* 
ted  (t).    But  trustees  of  a  charity,  whether  a  bo-    Any  tniAtees 
dy  corporate  or  not,  are  under  the  jurisdiction  of  ^'e^^S  f^ 
the  Court,  as  to  the  revenues;  and,  if  they  gross-  """behaviour, 
ly  misbehave,  may  be  removed ;  and  directed,  at 
their  own  expense,  to  convey  to  new  trustees, 
Bominated  by  the  Court  (k).    It  is  competent,  ei-*  acceptance,  or 
iber  to  a  corporate  body,  or  to  individuals,  to  sus-  [^l^Tmay^fa^^m. 
peiid  for  a  reasonaMe  time  their  acceptance,  or  v^^^f 
refiisal,  of  a  devise  made  to  them  for  charitable 
purposes:  and  intesrmediate  acts,  done  merely-for  but  after  expren^ 
the  preservation  of  the  subject  of  devise,  will  not  ^pUDce^itmuit, 
bmd  them  to  a  conclusive  acceptance.     But,  when  Jj^e^^me^b*^ 
possession  of  the  estate,  given  subject  to  a  condi-  formed: 
tion  on  behalf  of  a  charity,  has  been  entered  upon 
under  such  circumstances  as  to  impty*  a  positive 
acceptance  of  the  devise,  the  devisees  are  bound, 
at  all  events,  to  perform  the  condition;    even 
though  the  fund  sheidd  eventually  prove  inade- 
quate: they  can  make  no  special  agreement,  but 
must  either  take  the  charity  as  it  is  given,  or  re^ 
mouiBce  it:  it  is  for  the  purpose  of  aHowing  them 
due  time  to  take  that  point  into  considsration,  that 
the  supensiott  of  their  determm^tion  is  allowed  (I). 
Where  funds  have  been  given  for  the  support  of  and  ita  ot^ecta 

particularly  S^SJS^^ 

(i)  Ex  parte  Fowlter^  1  Jac.  (/)  Attorney- General  y.An- 

&  Walk.  73:  and  see  ZancAec-  dreWf  9  Ves.  646;    Attorney^ 

ier  V.  Thompson^  5  Mad.  IS.  General  y.  Chrisfs  Hospital,  S 

(k)   Ex  parte  Greenkaute^  I  Br.  165;  St.  J6hn*8  CMege^, 

Mad.  109;  Dtanmeryr,  Corpo-  Cambridge,  v. Platt^Hep.  temp. 

reUianqf  Chappenkam^  l4Vea.  Pinch,  2tit. 
f52:  aaa,  ante,  p.  S97. 
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particulilrly  specified  parochial  charities^  no  agree- 
ment of  the  parishioners  can  authorize  the  trus- 
tees to  divert  the  funds  to  any  other  uses  than 
those  designated  hy  the  donor  (jn). 

The  case  of  a  charity  estate  is,  of  all  others, 

that  in  which  security  of  the  rent  is  the  first  ob- 

inadequa^  of  ject  to  be  regarded ;  and,  therefore,  the  inadequa- 

a  charity  estate,   cy  of  the  rent  reserved  is  less  a  badge  of  fraud 

fra^thim  ?n  ^  ^^  ^^  ^^^^  cases,  than  it  would  be  in  almost  any  other 

moat  cases:  but   instance,    Upou  this  principle,  a  tenant,  though 

auy  collusion  will  -^  *  .  . 

avoid  a  lease  of    he  may  appear  to  be  in  possession  of  a  lease  of  a 

such  estates :  ,.  i'  •  t        t* 

chanty  estate  at  too  low  a  rent,  with  reference  to 
the  actual  value,  is  yet  not  to  be  turned  out,  if  he 
has  acted  fairly  and  honestly.    The  only  ground 
for  so  dealing  with  him,  would  be  some  evidence, 
or  presumption,  of  collusion  or  improper  conduct. 
If,  for  instance,  the  tenant  happen  to  be  a  relation 
of  the  trustee  who  granted  the  lease,  that  is  a  cir- 
cumstance justly  calculated  to  excite  suspicion  (n). 
as  will,  also.       And  whcn  the  undervalue  is  very  considerable, 
^.:i^ic.     and  not  accounted  for  by  circumstances  rendering 
counted  for.        ^^  tcrms  Substantially  reasonable,  a  lease  of  cha- 
rity estates  may  be  set  aside  on  the  mere  ground 
of  undervalue  (o). 
The  imut  of        If  a  lease  of  a  charity  estate  for  niniety-nine  years 
^nsiderati^for  be  obtained,  it  is  incumbent  on  the  lessee,  who 
orTfew^wHha  t^^s  a  term  of  that  duration,  to  shew  a  considera- 
tion 

(m)  Man  v.  Ballet^  1  Vena.  tomey-Generai   v.    Mawgood^ 

43;  case  of  fViveUscomb  Pa-  18  Ves.  815. 

rishf  Duke's  Char.  Uses.  94.  .  {p)Attomey-Generalv,Crois^ 

(n)  Exparte  Skinner^  2  Mer.  3  Mer.  541;  Attorney-General 

457;      Attorney-General      v.  v.  Lord  Gorey  Barnard.   Cha. 

Backhouse,  17  Ves.  291;    At-  Rep.  152;  S.  C.  9  Mod.  229. 
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tion  making  that  a  proper  leiade;  which,  in  the  or-  carenaiit  for  per- 

,,      ^  •  ■■  i»   1  petual  renewal^ 

dinary  course  of  provident  management  of  the  es-  rests  with  the 
tate,  it  certainly  is  not.  And  it  is  quite  impossi-  *^"*°*' 
ble  to  contend,  in  a  Court  of  Equity,  that,  trus- 
tees for  a  charity  can  make  a  lease  with  covenants 
for  perpetual  renewal;  unless  a  consideration  be 
received  equivalent  to  the  value  of  the  inheritance ; 
which  by  such  a  lease  is  virtually  alienated  {p). 

Upon  general  principles,  adopted  for  the  pur-     Nogo?eraorof 
pose  of  guarding  against  possible  fraud,  one  of  the  b«:ome  a  Uwee 
governors  of  a  charity  cannot  become  a  lessee  of  j^^^^*^^  ^*'*"*y 
the  lands  which,  as  governor,  it  was  his  duty  to 
let  to  the  greatest  possible  advantage.     It  will  be 
no  sufficient  justification  of  such  a  transaction,  to 
shew,  that,  the  full  rent  was  reserved,  and  that  no- 
thing, in  a  moral  point  of  view,  is  imputable  to  the 
lessee,  or  the  other  governors :  policy  requires,  that, 
such  a  lease  should  be  surrendered  (q). 

When  a  lessee  of  charity  lands  has  been  induced    To  what  extent 
to  lay  out  money  in  improving  the  premises,  upon  ^ven  toan  under- 
a  promise  of  a  longer  lease  than  the  managers  or  }^out^mone" 
trustees  of  the  charity  have  legally  the  power  of  <>"  chanty  lands, 

•^        .  o      .f  M.  in  honest  reliance 

grantmg;    the  lessee  must  seek  his  reparation  upon  the  validity 
against  the  individuals  who  have  misled  him;  but  iUse? whlX^ 
can  found  no  claim  against  the  charity  (r).     Yet,  [JJTJ^JIar.*^  ^ 
though  all  persons  taking  derivative  interests, 

granted 

(p)      Attorney-General    ▼.  Swanst.  304;    Walton  v.  Moi^ 

Brooke^   18  Ves.  326;  Attor^  terofHempmorthHotpUalfl^ 

ney-General  v.  Wilion^  18  Ves.  Ves.  333. 

519;  A ttomey-Generaly^Ow'  (g)      Attomey^General    v, 

en,  10  Ves.  560;  Attomey-Ge-  Earl  of  Clarendon^    17   Ves. 

neral  v.  Green^   6  Ves.  452;  500. 

Attomey-General    v.  Warren,  (r)  Taylor  v.  Dtdmieh  Hoi^ 

1  Wils.  Cha.  Ca.  412;  S.  C.  2  pUal,  1  P.  Wms.  656. 
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gnmted  in  breach  of  cbarity  trusts,  are  ih^onehrtft 
looked  upon  as  trustees;  still,  an  under-lessee, 
without  notice  of  the  irregularity  of  the  primary 
lease,  will  receive  such  equitable  consideration  of 
the  circumstances  of  the  case,  as  a  due  attention 
to  the  objects  of  the  charity  may  admit  (tf ) :  for  the 
title  of  such  sub-lessee,  though  not  strictly  sus- 
tainable^ would  be  untainted  by  ftaud;  and  the 
Attorney-General  coming  for  equity,  nrast  do 
equity  (/). 

{$)  dUomey^Gemeraly »  Orif"     in  Cha.  41. 

General  v.  Backhouse^  17  Vos.      6  Mad*  92. 
S92;  Pugk  y.  Ryal,  Sel.  Ca. 
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CHAPTER  XXVII. 


Fraud  in  matters  ^Bankruptcy. 

7HE  eariier  statutes  against  bankrupts  were^    The  seventy 
almost,  as  much  in  the  nature  of  a  criminal,  as  of  npt^codef  hiui^ 
a  civile  code ;  their  language  described  bankrupts, 
generally,  as  offenders  (a);  and  Sir  Edward  Coke, 
without  qualification  or  exception,  speaks  of  Bank- 
ruptcy as  a  crime  (b) . 

A  n^ore  humane  iconsideration  of  the  inevitable  in  modern  tiiMi 
accidents  to  which  all  transactions  of  commerce 
are  exposed,  marks  the  later  legislative  enactments 
upon  this  subject. 

A  bankrupt  by  fraudulent  concealment  of  his  ef-  fraaduient  con- 
fects  may,  still,  bring  upon  himself,  most  deserved-  effecto,  by  a 
ly,  the  heaviest  inflieti€«  of  the  Law ;  short  of  the  aret^JeiT'" 
pumshment  of  death  (r):  but,  by  honestly  giving  ^nhon^^^^ 
up  the  whcte  of  his  effects  ta  Ms  creditors,  he  may,  der  thereof,  he 

may  entitle  him* 

aecording  to  the  present  mild  administration  of  self  to  priTiiegea, 
justice,  not  merely  put  himself  on  the  same  foot-  not  wbjecuo  Uie 
ing  with  delators  not  liable  to  the  bankrupt  laws,  ^KdaTi. 
but,  actually  entitle  himself  to  privileges  which  they 
cannot  claim.    For  instance,  he  is,  by  virtue  of  a 
osrtfficsete,fairly obtained,  exempted,  witii  regard  to 

aH 

(a)  Stat.  S4  &  85  Hen.  8,  c.         (6)  4Cfa  lost.  27f. 
4;    18  Blis.  c.  7;  1  Jac.  I,c.         (c)    Stat.  5  Geo.  4,'  c-Wf  i. 
15.  108. 
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all  debts  which  might  have  been  proved  under  1  s 
commission,  from  the  rigor  of  the  general  Law, 
which  allows  a  creditor,  at  his  discretion,  to  pro- 
long the  confinement  of  his  debtor's  person  (cif): 
and  an  honest  bankrupt  may  even,  in  some  cases, 
where  the  dividend  paid  affords  a  reasonable  evi- 
dencfe,  that,  he  has  not  been  wantonly  speculating 
at  the  risk  of  others,  without  funds  of  his  own,  en- 
title himself  to  a  return  of  part  of  his  assets  {e). 
The  jurifldiction      Thb  jurisdiction  in  bankruptcy  is  both  legal  and 
ix>th^^i  an  J  "  equitable  {f) ;   and  is  without  appeal  (jg).     But 
w&"apS3:"  tl^owgh  the  authority  of  the  Lord  Chancellor  is 

discretionary,  that  discretion  is  always  exercised  in 
close  analogy  to  the  ordinary  proceedings  in  the 
batthissammary  Court  of  Chancery  (A):  and  the  summary  jurisdic- 
'  within^  tion  is  not  willingly  extended,  upon  petition,  to 
collateral  questions  (t ) :  where  the  subject  is  one 
of  magnitude,  or  difficulty,  a  bill  is,  usually,  direct- 
ed to  be  filed ;  in  order  to  give  an  opportunity  of 
appealing,  if  the  parties  should  think  proper  {h). 
Lore  Hardwicke,  indeed,  adopted  a  very  large 
principle  as  to  the  jurisdiction  in  bankruptcy; 
thinking  that,  as  it  was  committed  to  the  Lord 
Chancellor  by  the  Legislature,  his  authority  was 

just 


(d)  Sect  123  of  the  la«t  cit-  Atk.  817;  Bromley  ▼•  Ooodere, 

ed  statute.  1  Atk.  77. 

(0  Sections  125  &  126  of  (t)  Earl  of  Litchfield  ▼.  Sir 

the  same  statute.  John  WUUamSf  1  Atk.  87. 

(/)  £»  parte  Dewdney,  15  {k)  Ex  parte  Barfit^  12  Ves. 

Ves.  496.  16;  SaxUmv.  DaoUt  18  Ves. 

ig)  Ex  parte  Bryant^  1  Ves.  76;   Twogood  v.  Swanstonf  6 

&  Bea.  215.  Ves.  485. 

« 

(A)   Ex  parte  Matthews^  S 


discreet  bouuds. 
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ju8t  as  extensive  as  when  sitting  in  the  Court  of 
Chancery  (J). 

All  the  acts  concerning  bankrupts  are  to  be    The  whole  of 
taken  together^  as  making  one  system  of  Law  (m) ;  the  Cankrap?  ^ 
they  are  to  be  construed  favorably  for  credi- ^Ekeo^t^hS-, 
torsC«),  and  in  suppression  of  fraud:  whether  a»*?™^"&«»« 

^  ^  *  *  system;  ana  to  be 

transaction  be  fair  or  fraudulent,  is  often  a  ques-  construed  m  Na- 
tion of  Law;  it  is  the  judgment  of  Law  upon 
fiEu^ts  and  intents  (o).    This  principle  holds  with  the  latter  pnn- 

1  t      f  t  ciple  holds  with 

respect  to  other  statutes,  not  expressly  framed  respect  to  other 
against  bankrupts,  but  which  their  transactions  K^liinjl^of 
may  frequently  call  into  operation.  Thus,  the  act  of  i»nKrop*»  may 

J        ^  ^  r  '  call  into  opera- 

the  13th  of  Elizabeth,  c.  5,  according  to  the  iudicial  Hoo  :  thas^  the 

X      ^-  4.^1.  1         ^  -x-  13thofEliz. 

constructions  put  thereon,  lays  down  positive  pre-  makes  the  very 
sumptions  of  Law,  as  inferrible  from  particular  ^'iiSto^jfrS^ 
facts,  against  which  presumptions,  if  the  facts  be  conciusWe^^^! 
proved,  no  averment  or  argument  can  be  admitted.  ^®"<^«  ^^  *  fr*"- 

'^  .    .,      ,?  dulent intent: 

And  though,  by  a  ngid  adherence  to  this  inflexible 
rule,  transactions  substantially  fair  and  reasonable 
may,  possibly,  in  some  few  cases,  be  prevented,  or 
set  aside ;  yet,  this  is  an  inconvenience  to  which 
individuals  must  submit,  in  consideration  of  the 
important  benefit  which  the  community  derives, 
from  fixed,  undeviating  laws ;  declaring,  that,  un- 
der certain  circumstances,  where  the  inducements 
to  commit  fraud  are  strong,  the  very  attempt  to 
transfer  property  shaU  supersede  the  necessity  of 

investigating 

(/)    Ex  parte  Cawkwell^  19  consolidated  in  the  statute  of  6 

Ves.  284;  Ex  parte  Roffey,  Geo.  4,  c.  98*. 
19  Yes.  469;  Ex  parte  Lund,         (n)  See  the  lS2nd  section  of 

6  Ves.  788.       /  the  late  statute. 

(m)  The  greyer  numher  of         (o)  Wonley  v.  De  Mattes^  1 

these  acts  hav^  recently  been  Burr.  474. 
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investigating  intention;  and  the  attempt  itself  he 
held  to  afford  a  conclusive  presumption  of  fraudu- 
lent design, 
the  letter  of  ttie  The  18th  Eliz.  declares  all  gifts>  conveyances, 
^al^^oT^ch  ^^  alieaations,  of  real  or  personal  estate^  void  as 
^!^SbS[  craditora  ^*^'  Creditors,  whose  demsads  might  thereby 
who  weve  mieh  ot  be  hindered  or  delayed ;  this  protection,  it  has  been 

the  tine  of  the      -,.,,,,,    ^  ,.  ,         •  - 

tnuMctioD,  decided,  only  extends  to  creditors  at  the  time  m 
uDka  die  perty  the  transaction  (p),  unless  the  party  alienating  was 
Mi]^|e?to  the  subject  to  the  bankrupt  laws :  thus,  a  settlement, 
bankrapi  kwe;   m^^  q^^  marriage,  and  therefore  considered  vo^ 

famtary,  will  be  maintained  against  subsequent 
creditors,  provided  tiie  settlor  was  not  indebted, 
nor  a  trader,  at  the  time  he  made  it  (q). 
but  the  HNrit  of       This  rule,  bowever,  must  be  quailed,  by  obserr- 

CTteSel  M  M  ™g>  *^^*  ^^»  *  "*^'  though  neither  indebted 
to  meet  a  4:itte  in  ^py  ^  trade,  at  the  time  of  making  a  settlement, 

which  a  party,  '  °  ' 

though  not  then  appears  to  look  forward  to  the  purpose  of  becom- 
trade,  but  in  coo-  iug  a  trader,  and  the  possible  consequences  of  that 
thoHe^ev^ts,  at  purposc;  and  limits  an  estate  or  interest  to  his 
piS^^JSt  of  ^^^^  **P^^  ^^^  ceatingpency  of  his  becoming  a  bank^ 
^  reach  of  his  rupt :  such  a  fimitatiou  being  {daittlyandcbvioas^ 

ly  adopted  solely  witli  an  intent  of  evading  the 

bankrupt  laws,  the  estate  or  inteMst  will  go  to  the 

A  trader  can-  settlor's  Creditor's :  and  though  undoubtedly  an  afi- 

S^g^t  Miti^^  nuity,  payable  in  all  events,  might  have  been  pro.^ 

ment  on  hi.  wife,  ^^^  Lr  ^j^^  aettleHieiit  &r  tibe  wifie ;  yet  she«n^ 

10  as  to  evade  the  ^  '   '  ^ 

eflfect  of  the       not  haY«  the  benefit  of  a  contingent  contract,  which 

*""***        is  a  direct  fraud  upon  the  bankrupt  laws  (r). 

But, 

(p)    OUuter  V.  jMmw',  8  Fmrringioih  1  SwaiuiU  IIS. 
Ves.  200.  (r)  HigMathamYMclme,  1# 

(y)  Kidney  ▼.  Cmtnmmker^  Vet.  M.     Sae  th»  appropnftta 

\%  Ves.    155;    Batiertbee  v.  keadoAhi»work,«Nftf,|>.75,tfwt 
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But,  though  a  trader  ca&uot  settle  hU  property  but  though  ku 
upoa auch a  fraudulmit  contingency ;  Mb  wifie  may,  E!^ied oDwch 
before  marriage,  stipulate  to  aUow  her  husband  ^^^^^^' 
the  use  of  her  fortune,  so  long  as  he  shallcontinue  J^^Se  uie^or 
solTent;  and  at  the  same  time  provide,  that,  in  A«rfortiiDewfaiiBt 

x-  '  '         heisiol?fnt; 

case  (tf  his  bankruptcy,  it  shall  return  into  hex  own  yet,  provide  that 
disposal  (^).    And  if  it  foe  clearly  shewn,  that,  it  herowo'dispoid, 
was  the  fortune  of  the  wife,  which  was  intended  to  bJ^j^^^ 
be  BO  returned  to  her;  though,  by  mistake,  the    Theinaccancj 
settlesnent  may  represent  it  as  the  property  of  the  t^\^^  ^^ 
husband,  a  Court  of  Equity  may  reform  such  set* 
tlement,  according  to  the  intention  (t).    Even  a  or  even  the  in- 
designedly  false  recital,  in  a  settlement  by  a  trade?,  h^^fi,^^ 
will  not  invalidate  such  setUement,  if  it  was  in  fact  ''**?!,•' r"L"^*!l?" 

'  validate  the  aet- 

made  upon  good  consideration  (») :  therefore,  al- ^<»>«nt,  if  the  re- 

•      •»    1  citals  were  mere* 

though  it  should  be  recited  that  the  property  set-  ly  untrue,  but  did 
tied  was  ^e  wife's  own,  when  in  truth  it  was  the  righu  of^stn^^ 


hwband's;  the  falsehood  of  that  deckration  wffl  ^^t^^^''*^^' 
not  enable  his  creditors  to  set  aside  a  settlement 
made  in  pursuance  of  a  covenant  before  marriage. 
It  is  dear,  that,  supposing  the  whole  prc^rty  to 
have  been  the  husband's,  he  might  have  settled  it 
upon  the  consideration  of  marriage,  expsessly  de- 
claring it  to  be  his  own :  and  the  rights  of  the  cre- 
ditors cannot  be  varied,  nor  those  of  the  wife  im- 
peached, by  the  inoperative  falsehood  of  the  reci* 

tal. 


a  Toliiiitary  ietdanent  nade  in  Yes.  207;  Higgmson  v.  Kel- 

contemplation  of  moumng  fu-  1^,  1   fiall  &  Beat%  SM;  E^ 

tme  Mat,  cannot  be  aupported  parte  Hmton,  14  Vet.  5S6. 

against  aubaequcnt    credit0f«9  {4)  Ex  parie  W^em^r^  1  Sail 

thotigbliie  atldor  it  never  tub-  &  Beat.  SSO. 

jeet  to  the  bankrapt  laws.  («)  Empmie  CmnphM^  14 

(«)  E»  pane  Hodgson,  19  Vim.  S44. 
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tal  (w).    It  might  be  otherwise,  if  the  stiEttements 
were  not  only  untrue,  but  such  untruth  went  to 
vary  the  rights  of  persons  not  parties  to  the  instru- 
ment (x). 
As  a  general        Post-nuptial  Settlements,  made  by  a  man  who 
sctOemcnts,"^  '*  afterwards  becomes  a  bankrupt,  cannot  be  sup-, 
^e^r^^^!^  ported  as  against  his  assignees:  for  though  a  con- 
comes  a  bank-     ^y^ct  for  marriage  be  a  good  consideration  (y) ;  yet, 
supported,  as  .    whcu  the  marriage  has  been  completed,  it  affords 

against  his  assig-  •-■•#> 

nees:  but  this     no  Consideration  for  a  subsequent  settlement  (x). 
several  equ^^*  ***  Exccptious,  howcver,  are  admitted,  in  those  cases 
table  exceptions,  ^^ere  the  Settlement  is  made  in  pursuance  of  an- 
te-nuptial articles  (a);  provided  they  be  clearly 
proved  {b) :  or,  where  the  settlement  has  been  made 
under  the  direction  of  a  Court  of  Equity  (c).    Or, 
in  consideration  of  a  portion,  or  addition  to  a  for- 
mer portion  (d) ;  or,  if  the  property  settled  belong- 
ed to  the  wife,  and  the  husband  could  not  have  ob- 
tained possession  of  it  without  the  aid  of  a  Court.; 
for  the  Court  in  such  case  would  not  have  given 
the  property  to  the  assignees,  even  if  no  settle- 
ment 

(w)   Campwn  v.  Cotton^  17  a  settlement;  but  the  contrary 

Ves.   %7\\  Ex  parte  Gardner t  doctrine    is    now  established: 

1 2  Ves.  41 .  even  a  recital  of  written  articles, 

(x)  Watt  V.  Grwe^  2  Sch.  &  if  the  articles  be  not  proved,  will 

Lef.  501.  not  sustain  a  settlement  made 

(^)  ParA;ef  V.  ^Atte,  1 1  Ves.  after  marriage:  Battersbee  v. 

ft95;  Stratford  Y.  Powell^  1  Ba.  Farrmgton^  1  Swanst  113. 

&  Beat.  25.  (h)  Kelly  v.  Power,  2  Ball  & 

(«)  Beaumont  v.    Thorp,   1  Beat.  251. 

Ves,  Senr.  27.  (c)  Wheeler  v.  Caryl,  Ambl. 

(a)  Sir  Ralph  Bovye's  caae,  121. 

1  Ventr.  194;  it  was  there  in-  {d)  Wardy.  ShaUeU,  2  Ves. 

timated  that  a  verbal  agreement  Senr.  17, 18. 
before  marriage  would  support 


BANKRUPTCY.  335 

• 

ment  had  been  made^  without  requiring  them  to 
make  a  provision  for  the  wife  out  of  it  {e) ;  though 
she  could  not  claim  the  whole  {f). 

And  if  a  man^  whilst  supporting  his  wife,  miJce  Distinction,  as 
an  assignment  of  his  wife's  equitable  life  interest  {^  *  provUionlJSt 
to  a  particular  assignee,  for  value;  a  Court  ^^ ufeuu^t^^^^ 
Equity  will  not,  it  seems,  enforce  the  obligation  of  against  the  ossig. 

...,.«  n   1  •  nees,  under  her 

mamtammg  the  wife  out  oi  the  property  so  assign-  husband's  bank- 
ed ;  as  it  would  against  his  general  assignee  if  he  ^hiti^r^i  i,  ^ 
became  a  bankrupt:  for  when  the  title  of  such  S£  toT^iSl 
last  named  assignee  vests,  the  incapacity  of  the  ^^^"^  assignee, 
husband  to  maintain  his  wife  has  already  raised 
this  equity  for  the  wife  (g):  and  the  right  of  the 
wife  to  a  provision,  as  against  the  particular^  as 
well  as  the  general,  assignee  of  her  husband,  is 
indisputable,  in  cases  where  she  had  an  absolute 
equitable  interest  in  the  property  so  assigned  (h). 

Where  a  marriage  has  previously  taken  place  in     The  rvceiebra. 
Scotland,  the  recelebration  of  that  marriage  in  o^rpI^v^clSiat 
England  cannot  support  a  settlement  made  (sub-  ^|no°fu^*^  rtll 
sequently  to  the  marriage  in  Scotland,  though  aetuement; 
before  its  recelebration  here,)  on  the  woman  by 
her  father,  he  being  a  trader.     In  such  a  case, 
the  settlement  cannot  be  treated  as  ante-nup- 
tial, and  therefore  upon  good  consideration.    But,  unless  some 
if  the  fether  of  the  husband  agreed,  in  considera-  JXaS 
tion  of  that  settlement,  to  make  a  corresponding  •**®^"- 
provision  for  his  son ;  the  settlement  made  by  the 

wife's 

(e)  Brown  v.  Jones,  1  Atk.  156;    Mitford  v.   Mkford,    9 

190;  Carr  v.  Tayhr,  10  Ves.  Vea.   100;   Wright  v.  Morley, 

!  580.  11  Ves.  18. 

(/)    Wright  y.  Morley,   11  (A)  Johnson  v.   Johnson,    1 

Ves.  21 ;  Beresford  v.  Hohson,  Jac.  &   Walk.  477.  See,  ante, 

1  Mad.  374.  p.  78,  under  the  head  of  "  Set- 

(jg)  Elliott  V.  CordeU,  5  Mad.  tlement  and  Conveyance." 
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wife*g  fiither  (if  be  were  aolvetit  «t  the  time)  might 

be  sustained  by  that  agreement ;  even  though  the 

provision  thereby  stipulated  was  not  actuaUy  made 

until  after  he  became  bankrupt  (i). 

ftisoniyagaiDst      It  should  be  observed,  that,  a  voluntary  settle- 

t6rul\»^  *Mtti^  ment,  made  upon  hi»  wife  and  children  by  one  who 

^▼qIl^  *  *™^*"^  irfterwai ds  becomes  a  bankrupt,  ia  void  only  against 

hia  creditors^  but  subsists  for  the  benefit  of  the 

wife  and  children  ^er  the  creditors  are  satisfied^ 

should  there  be  any  surplus  of  the  bankrupt's  estate, 

it  will  be  bound  by  the  trusts  of  thie  settlement  (k). 

A  bond,  g^veii      A  bond,  givcu  by  a  trader,  in  pursuance  of  a  set- 

purauancc  of  "his  tlcmcnt  made  on  his  marriage,  in  trust  for  bis  wife 

mcat^iTtrort  for**^^^*^'®^'  and  payable  in  the  event  either  of  his 

bbwife  and  chii-  hafikruptcv,  or  of  his  death,  is  clearly  void  as  to  the 

dren ;  and  pay-     *  • 

able  in  the  event  former  alternative;  but,  will  be  supported  as  to  the 
cy,  or  deatb^M  latter,  notwithstanding  he  may  actually  Imve  been 
il^^Ttmativer  declared  a  bankrupt.  In  one  case  of  this  kind  (I),  it 
tbtt  iS^^  ^    ^'^^  ordaed,  that,  proof  against  the  bankrupt's  es- 

tate,  in  respect  of  the  bond,  should  stand ;  that,  tihe 
dividends  should  be  invested  in  Government  secu- 
rities to  the  credit  of  the  assignees  and  of  the  trus- 
tees of  the  settlement ;  and,  that,  the  interest  of  the 
dividends  so  invested  shoidd  be  paid  to  the  assig- 
nees, during  the  life  of  the  bankrupt ;  then  to  his 
wife  for  her  life ;  and,  after  her  death,  the  said  divi- 
dends and  interest  to  go  to  the  children,  if  any;  if 
tbefraaduientin-  uone,  then  to  the  assignccs.  It  has  been  thought 
by  one  of  the      difficult  to  reconcile  this  case  with  the  spirit  of  the 

bankrupt 

(t)  Ex  parte  Hall,  1  Yes.  &  Gardner  v.  Shannon,  %  Sch.  & 

Bea.  1 14.  Lef.  ^SO. 

(k)  Ex  parte  Bell,  1  Glyn  &  (0  Ex  parte  OxUy,  1  Bail 

Jameson,  284  j  Curtis  v.  Price,  &  Beat.  257. 
12   Yes.    103;    Assignees    of 
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Wokrupt  laws:  and  the  settlement  does,  indeed,  provUiona,  wm 
seem  to  bave  carried  a  fraudulent  intention  on  the  other: 
▼ery  face  of  it«  as  to  one  of  its  provisions ;  but  it 
would  have  been  a  strong  measure  to  have  held,  that, 
the  whole  settlement  was  thereby  vitiated ;  and  that 
the  wife  and  children  (purchasers  for  a  good  consi-- 
deration,  as  marriage  is  held  to  be,)  should  have  no 
benefit  from  the  alternative  provision,  which,  if  it 
had  stood  alone,  would  have  been  unimpeachable. 
It  may  be  observed,  however,  that,  this  was  not  a 
decree  made  after  a  hearing  on  a  bill ;  or  an  order 
made  upon  petition  in  bankruptcy ;  but  a  summa- 
ry decision  on  motion,  which  the  parties,  by  pre* 
viotts  agreement,  bound  themselves  to  abide  by. 
But,  in  a  similar  case  (m),  Lord  Redesdale  made  an  a  cbtTj^  npon 
analogous  order,  on  petition ;  and  Lord  Eldon  has  the^nm  aitma^ 
decUired,that,achargeuponrealestate,onthesatoe  Kj,;^^!*: 


pniN 

alternatives,  by  a  trader,  will  give  his  wife  an  un-  <^»P'e- 
doubted  title  after  his  death,  in  preference  to  cre^ 
ditors  under  a  commission  against  the  husband  (n). 

When  a  trader,  on  his  marriage,  gives  a  bond  to    if  a  bond,  ^iven 
trustees,  for  performance  of  his  part  of  the  mar^  formaaceofa^ 
riage  settlement;  (which  bond  and  settlement  are  25LTl>rfoIfel^^ 
not  fraudulent,  or  in  contemplation  of  bankrupt-  ^tuteaVbt^hSl 
c^;)  and  the  condition  of  the  bond  is  broken,  and  ^^^e  the  bank- 
it  is  forfeited  at  Law,  so  as  to  create  a  certain  fix-  tior.thedebtmay 
ed  debt,  previously  to  the  buikruptcy  of  the  settlor,     ^^^ 
the  trustees  may,  undoubtedly,  copie  in,  as  credit 
tors,  and  prove  the  debt  under  the  commission  (o). 

But, 

(m)  Ex  parte  Meaghan,  1  118;    Ex  parte  Elder ,  in  re 

itefa«&Lef.  181.  miliafns,  H   Mad.  ^89;    Ex 

(•)  HigMukam  ▼.  Holme,  parte  Taaffe,  1  Glyn  St  Jame- 

19  Ves.9S.  fon,  115;  Et  parte  Oranger, 

(o)  Ex  parte  Chroom,  1  Alk.  10  Vea.  85f . 
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but  not  where    But«  the  case  is  altogether  different^  where  the 

the  debt  was  COD-  ,  ,  .    ,  ,  ...  •    \       i  •  t_   i. 

tiogeot  at  the  debt  depends  upon  a  contingency  {p),  which  has 
ro"tcy:^or^^^^^  »<>*  ^appened  at  the  time  of  the  bankruptcy ;  or 
cDforced  **^'inat  ^^^^^  *^®  ^^^7  g^ound  of  claim  is,  an  instrument 
the  bankrupt      exccutcd  for  the  purpose  of  giving  a  right  against 

creditors,  which  would  not  exist  against  the  bank- 
rupt if  he  were  solvent  (y). 
Where  a  set-       If  a  trader,  by  his  marriage  settlement,  cove- 
nSiaTto  be"*^  uaut,  that,  he  will  at  any  time,  after  receiving  one 
TemandTaiCT^^  month's  noticc,  or  after  request  made,  transfer  a 
fo^-^^  ^  ^"'  named  sum  to  trustees,  upon  the  trusts  of  the 

marriage ;  cases  may  be  put  in  which  such  a  pro- 
vision, if  inserted  with  a  view  of  giving  the  object 
such  notice  must  of  the  trust  a  preference,  would  be  a  fraud :  and, 
the^nkrupt^  whether  so  intended,  or  not,  yet,  if  the  previous 
tibe^ciaim^Bot  ^oticc  be  uot  givcu,  or  request  made,  before  the 
be  proved  under  bankruptcy  of  the  covenantor,  the  debt  must  be 

his  oommiBsion.  r     ^ 

considered  as  a  contingent  one  at  that  time ;  and, 

therefore,  as  not  provable    under  the  commis-^ 

sion  (r). 

To  make  a  set-     Though  a  Settlement  by  deed  of  separation^ 

ShwcparaHon       without  the  intervention  of  trustees,  cannot  be 

SSwi^towtctt^  maintained  against  the  husband's  creditors;  yet, 

mustbeinterpos-  even  whcu  he  IS  a  trader  subject  to  the  bankrupt 

laws,  if  he  covenant  with  a  trustee  for  the  wife  to 
allow  her  an  annuity,  or  transfer  to  her  any  part  of 
his  estate ;  and  if  the  trustee,  on  the  other  hand, 
eovenant  to  indemnify  the  husband  against  the 

wife's 

(p)  Ex  parte  Alcocki  1  Ves.  in  re  Lark,  3  Mad.  ISO;  Ex 

&Bea.  179;  Ex  parte  King^S  parte   Barker,    9   Ves.  .110; 

Ves.  385.  Basevi  v.  Serra,  3  Meriv.  676. 

(q)  In  matter  of  Murphy,  1  (r)  Ex  parte  Alcock,  1  Rose, 

Sch.&Lef.  49;  Ex  parte  Hill,  824;  Ex  parte  Campbell,  17 

1  Cox,  300;  Ex  parte  Young,  Ves.  248, 
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wife's  debts,  and  against  any  claim  for  alimony 
which  she  may  set  up ;  this  is  a  sufficient  consi- 
deration to  support  the  deed,  and  take  it  out  of 
the  statutes  of  Elizabeth,  and  of  James  the  1st  (/). 

A  bond  may  be  voluntary,  and,  therefore,  void    The  surrender 
as  against  creditors ;  yet,  being  valid  as  between  dee/^y  wippiy 
the  parlies,  its  surrender  may  supply  a  good  con-  fi^^r^^^'gu^™- 
sideration  for  a  substituted  bond.      The    whole  tuted  bond : 
question  will  turn  upon  the  actual  nature  of  that 
transaction  in  which  the  security  was  changed. 
If  it  was  merely  the  scheme  of  an  insolvent  man, 
to  substitute  for  a  voluntary  security  one  that 
would  not  be  voluntary,  such  a  fraud  upon  credi- 
tors would  not  be  allowed  to  prevail.     But,  if  it 
was  the  result  of  the  real  band  Jlde  determination 
of  the  obligee  to  have  enforced  payment  of  the  first 
bond ;  as  the  assignees  could  not  have  got  back 
that  money,  had  it  been  paid,  so  they  could  not 
resist  proof  being  made  upon  a  substituted  securi- 
ty, founded  upon  the  cancellation  of  that  first  giv- 
en (0- 

There  is  bxl  obvious  distinction  between  a  dis-  and  property 
position  to  a  man  until  he  become  bankrupt,  and  ^^^  roa^JJ"h^ 
then  over;  and  an  attempt  to  give  him  property,  J^5j,"*®'^*"^  ■***" 
but  to  prevent  his  creditors  from  obtaining  any  on  his  bankrupt- 

cv 

interest  in  it,  though  it  is  his.  No  doubt,  proper- 
ty may  be  given  to  a  man,  only  until  he  shall  be- 
come bankrupt.  It  is  equally '  clear,  as  a  general 
proposition,  that,  if  property  be  given  to  a  man  for 

his 

(«)  Worrall  v.  Jacob,  3  Mer.  Ves.  359. 
269 ;  Stephens  v.  Olive,  St  Br.         (t)  Ex  parte  Berry,  19  Ves. 

.92 ;  Copu  V.  Middleton^  2  Mad.  219. 
430;    Legard    v.   Johnson,   3 

VOL.  IJf.  A  A 
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USA,  the  donor  cannot  takd  a#fiiy  tlie  htctdents 

to  a  Ufe  estate:  but  wherfe  the  Ifmitiitioti  reduces 

the  interest  to  something  short  of  a  life  estate, 

neither  the  donee  nor  his  assijgneed  d&n  claim  it 

bisyond  the  period  limited  (u). 

Rules  as  to  su-      When  the  Court,  upon  lookfn^  into  the  deposit 

mittiomf  wheli    ^^^^^  taken  before  the  eommissioi^ers,  clearly  sees 

?edffi*'DrS  *^^*  1^0  act  of  bankruptcy  has  been  committed,  it 

of  bankruptcy     ^fli  df  couTJse  supfCTsede  the  commisslon ;  but  this 

has  beeu  com- 

mitted.  step  will  not  be  taken,  merely  on  ikn  Af&ditnt,  made 

by  the  party  declared  a  bankrupt,  that,  ^  to  the 
best  erf  his  information  and  belief,  no  act  of  bank^ 
ruptcy  has  been  committed.'*  It  i¥ill  be  presume 
ed^  altfa<lugh  no  contradictory  affidavit  be  filed^ 
that  the  commissioners  Have  acted  ri^tly,  unti! 
the  contrary  appear.  In  6fdet  to  found  its  judg^ 
ment,  the  Court  will  look  di  the  proceedings  be- 
fore the  commissioners;  biit  will  not  suifer  the 
bankrupt  to  see  the  depo^ions  i  otherwise,  pef !«« 
tions  of  this  nature  would  be  constantly  presented^ 
for  that  sole  purpose ;  and  the  party  might  thereby 
be  enabled  to  fabricate  evidence,  to  set  aside  the 
commission,  or  commit  fratfdi9  under  it  (tt). 
The  statutes  The  bankrupt  statutes  wirely  give  any  diree- 
aoy^d"wtfoS^L  ^^^^  "  *^  supersefing  commissions;  btrt.  In  the 
iSrriS^nl"^     instance  where  the  creditor  who  struck  the  dock- 

commissions ; 

et  receives  part  of  his  debt,  it  is  expressly  declare 
ed,  that,  the  commissioii  may  be  superseded  (a?); 

leaving 

(u)  Brandon  V.  Robmwn,  18  (w)  Ex    parU    Vypond^    1 

Vc8.  482 ;  Cooper  v.  WyaU,  6  Mad.  624. 

ibii.  489;  The  King  v.  Mobin-  {»)  Stat  5  Geo.  4»  eftp.  M» 

ton,  Wi^tw.  898;  DommM  ir.  iSC.  8.     Sse  jMil. 
Bedford,  %  T.  R.  887. 
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le«irisff  it,  hiowevjer,  to  tihe  discretion  of  the  Lord  imviogtiiiitpoiiic 

^-  „  -  „       ,  1      ^  .     .      to  the  dhcvetimi 

CmdlictiloT.    As  taaA  other  eases,  the  Coitrt  is  m  ofthe  Lord 
tbe  habit  of  coKoddenUg^  a  ookumiseion  of  bank-    hmceiior. 
mpt^y  as,  what  it  is  fise4aeBtty  called,  a  species  of 
ejcecQtion  (y); — an  actioB  and  execution  in  the 
fost  mstanee :  and  orer  this  species  of  execution 
the  Court,  sitting  in  bonkraptcj,  possesses  the  same 
disGretionwry  power  as  other  Cormrts  bare,  of  in^ 
terposing  td  prevent  an  unlawful  use  ofthe  Law  (%). 
Upon  this  priJueiplCy  a  commission  will  not  be  su- 
peoBseded  to  ike  injury  of  purchasers  under  it  (a). 
A  biE  of  interpleader  between  a  bankrupt  and    a  biu  of  inter- 

,  *  .  ,  ,  J.  _^   .       pleader  brought 

MS  assignees,  is  an  tmusual  proceeding,  certam-  against  a  tiank. 
ly(*):  circumstances,  however,  may  justify  it;  |;gei%i"u": 
for  instance,  if  a  bankrupt,  having  obtuned  permit-  [J^'i^{hJ>ri^'  *" 
sion  to  brin^  an  action  in  order  to  try  the  validity  proceeding. 
of  the  comwfiBsiosiy  should  bring  such  action,  against 
one  of  his  debtors,  instead  of  trying  the  (piestioB* 
wifth  Us  asrigneea;  and  if  such  debtor  were,  at* 
the  same  tim^  sued,  m  thmatmed,  by  the  asaig* 
nees,  in  respeot  of  tbe  same  debt;  this.  Lord  Ei^ 
don  has  decided^  wouid  be  a  fiair  caae  for  an  intei^^ 
plodding  bill,  and.  an  injunetion  (e). 

If  a  itomitiission  of  bankrupt  be  taken  put    Aaaignmcut  or 
*'  firsudnlently,  or  malicioosly,**  the  Lord'€hoDed-(cr^itor*B^D§  n 
lor  is,  under  the  recent  ddnsoUdated  bankrupb  ["(^^''^^jj^,^^^^^ 
act  (d\  at  Kbertly  to  assign  the  bondy  iato  which  J^  J^';[*'^^'*^^ 

the        """^ 

(y)    Ex  parte   Bamed^    1  (b)   HflrUm     v.     Cramley^ 

Glyn  &  Jameaon,  311.  Buck,  1975. 

{z}  Ex  parte   Freemeuh    1         (e)  Lamtdes  y.  C&rnfMif  IS 

Vea^  it  Bea.  41.  Ve».  SOe;  S.  C.  I  Rofltf^  ISO^ 

(a)  Ex  paru  EdimairJk,  10         {d)  Stat  5  Geo.  4^  e.  M, 

Vea.  104.    See  pott,  p.  %M.  a«  lit. 

A  A3 
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dered  to  stand  as 
a  security  for 
damages,  to  be 
ascertained  by  an 
issue;  or  for  a 
specific  sum :  but 
the  statute  does 
not  take  away 
the  common  Law 
remedy. 


A  concerted 
commission  will 
be  superseded ; 


the  petitioning  creditor,  at  the  time  he  sued  out 
the  commission,  entered,  engaging  to  prove  both 
his  debt  and  the  act  of  bankruptcy.  But  the  sta* 
tute  of  5  Geo.  2,  c.30,  s.  23,  upon  which  the  above 
cited  section  of  the  late  act  was  founded,  did  not 
take  away  the  common  Law  remedy,  by  an  action 
for  damages,  not  limited;  which  may,  in  many 
cases,  be  more  advantageous  than  the  remedy  upon 
the  bond,  confined  to  the  sum  of  <£200  {e).  On 
the  other  hand,  as  the  late  act,  (likie  the  former 
statute,  which  it  incorporates,)  is  not  imperative 
on  the  Court,  but  merely  permissive  {f) ;  in  a  case 
where  the  whole  penalty  of  the  bond  would  be  dis- 
proportioned  to  the  injury  sustained,  the  Court 
wilLnot  assign  the  bond;  though  it  may  be  dis- 
posed to  direct  the  bond  to  stand  as  a  security  for 
damages  to  be  ascertained  by  an  issue  quantum 
danif^ficatwf(g);  unless  the  petitioning  creditor, 
who  took  out  the  commission,  has  himself  become 
bankrupt;  in  which  case,  damages  so  ascertained 
would  become  a  liquidated  debt  after  his  bank- 
ruptcy, and,  as  such,  not  recoverable  under  the 
commission  against  hixn :  under  these  circumstan- 
ces, therefore,  the  bond  would  be  ordered  to  stand 
as  security,  for  such  a  specific  sum  as  the  Court 
should  think  reasonable  {h). 

A  concerted  conmiission  of  bankrupt^  taken  out 
under  such  circumstances  that  it  may  be  termed 

the 


(e)  Wy dawn's  case,  14  Yes. 
90;  Ex  parte  Stokes^  7  Ves. 
407;  Hohnei  v.  Wainennrightf 
1  Swanst.  23. 

(/)  Ex  parU    Gayter,    1 


Atk.  144. 

{g)  Ex  parte  Rmene^  14 
.Ves.  601 ;  Ex  parte  Lane^  11 
Ves.  416. 

{h)S.  C. 
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Ihe  bankrupt's  own  commission,  will  be  supersed* 
ed  (i) ;  and  this  may  be  done  even  though  he  has  and  tbii  may  be 
obtained  his  certificate  (k) :   this  doctrine  of  the  the  bauknipt  has 
bankrupt's  own  commission,  is  founded  on  the  ^^^^^^f  ^*  ^- 
supposition,  that,  in  general  cases,  such  concert  is 
the  very  best  evidence  that  the  assignees  are,  real- 
ly, the  bankrupt's  own  managers  of  his  property'; 
and,  that,  he  who  contrives  and  manages  such  a 
commission,  does  so  in  order  to  obtain  a  large  in- 
fluence in  the  administration  of  the  estate  (/) :  and 
as  this  always  may  be  used  fraudulently,  it  would 
be  dangerous  ever  to  admit  exceptions;  however 
plausible  the  grounds  on  which  they  are  sought. 

But,  though  a  commission  cannot  stand  upon  a  but,  though  a 
concerted  act  of  bankruptcy,  still,  when  any  other  STrtlnd  up^"a 
act  of  bankruptcy  has  been  committed,  not  liable  ^""J^ni^c  **^*  ^^ 
to  that  objection,  even  that  commission  may  be 
supported  (m).    For,  though,  if  a  commission  were  yet,  upon  proof 
grounded  upon  an  affidavit  of  the  particular  con-  even  thar^m- 
certed  act  of  bankruptcy,  it  would  be  superseded;  iU^!J^f^  ^ 
yet,  where  the  affidavit  is  to  belief  that  an  act  of 
bankruptcy  has  been  committed ;  notwithstanding 
the  party  making  such  affidavit  had,  at  the  time, 
no  knowledge  of  any  other  than  the  concerted  act; 
if  other  acts  of  bankruptcy  were  subsequently 
committed,  they  may  support  the  conmiission  (n). 

Where 

(i)  Ex  parte  Prosser,  Buck,  Howard  8^   Gibbs,  1    Glyn  & 

77;  Ex  parte  Grant,  1  Glyn  &  Jameson,  156. 

Jameson,  18.  (fit)  Ex  parte  Edmonson,  7 

(k)ExparteBinmerflMad,  Ves.   304;    Ex  parte  Bowme^ 

S50;    Ex    parte    Moule,    14  16  Ves.  148. 

Ves.  602.  (fi)  Ex  parte  Dufresne,    I 

(/)  Ex  parte  Shaw,    in  re  Ves.  &  Bea.  56, 
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The  parties  who     Where  a  coiKiniidtioh  of  bankvuM  is  obttfiiied 

contrived  a  com-      ,-         -i/.        11  .  ii^i 

mMon  solely  to  soIely  With  A  fraudulent  view  to  deii  the  baijkn^ 
rdp^iD^^y'  Bgainst  his  creditors;  the  puties  concerting  Baeh 
tbccziienses:     comnusslon  wili  be  decreed  to  pay  the  expensed 

incurred  thereby,  as  between  attorney  and  client ; 
ao  accomplice  and  also  comniitted.  When  the  discovery  is  made 
deocehdog »-  ^Y  ^Q accomplice  to  the  fraud ;  such  accomplice 
wnpted.  ^jj2^  jfi^j.  ^jjg  furtherance  of  justice,  he  exempted 

from  those  penalties  (0). 
A  commiasion  Whenever  it  is  established,  that,  a  commiAsioii 
•tance  of  the  *  Issued  at  the  instance  of  the  bankrupt  himsdf, 
caDn^^^it^a^^mlf  ^^^^  commission  cannot  stand ;  ev^a  although  it 
wc°ry'  p!^m^  ^^^  appear  no  fraud  was  intended ;  and  though  it 
tioii  of  fraad  be    be  admitted,  that,  the  assignees  were  not  chosen 

clearly  ^icgatiy- 

ed:  under  tiie  influence  of  the  bankrupt,  but  are  wdl 


qualified  for  their  office,  and  likely  to  act  fairiy ;  bbA, 
that,  the  commission  is  actually  carried  on  hos^ 
tilely  against  the  bankrupt  (jti).  For,  though  it 
might  be  extremely  b^ieficial  ta  all  parties,  to  let 
the  conunission  proceed ;  yet,  the  Court  will  not, 
merely  to  ayoid  a  particular  inconytoieDce,  gire 
any  countenance  to  a  proceeding,  whioh  it  is  bounds 
by  the  Law,  to  psoaounee  illegal  and  fraudu- 
lent (y). 
Qii«re,  whether  In  oppositiou  to  this  rulc,  OEO  case(r)  may, 
y  qu^rs^tioDf  ii^^^ed,  be  dted;    in  which   it   was  said,  that, 

notwithstanding  a  commission  was  taken  out  by 

the 

(0)  Ex  parte  Th^rpt  1  Ves.  (9)   In    mMer  0/  Brmih 

luor.  S95:  nod  9ee  post.  Budc,  79;  Ex  parte  JSrookeSf 

(p)  E»parU€frar4,  1  GUyn.  Buck,d57. 
Be  Jnmeum,  17  \  Ex  parUSttjgi  (r)    Ex  parte  fVarwicky  4 

Puck,  44^ ;  Ex  p^rtfi  Goidh-  Mad.  262. 
waiie,  1  RoWi  S7. 
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tk«  0mmgem^9A  of  the  baokrupt,  f^,  if  the 
signeei  ,who  are  chosem  under  the  oomamsion 
are  im4  mder  the  control  of  the  bankrupt,  and 
the  Gommiwion  be  fairly  proceeding  for  the  be- 
nefit of  the  oreditprs^  the  Court  will  not  super-* 
sede  it    This  important  qualification  of  the  gene» 
ral  rule  as  to  concerted  conuniasions,  is  laid  down 
so  expresslyji  and  by  such  high  authority,  aa  would 
make  it  presnmptuous  to  observe,  with  confidence, 
thati  by  departing  from  the  broad,  general,  princi-^ 
pie  of  the  X4iw^  fi»r  the  sake  of  occasional  conveni^ 
ence,  it  toys  open  a  wide  door  to  fraud,  which  may 
be  so  well  concerted  as  to  elude  detection.    There 
em  be  nothing  unbecoming^  howevi^,  in  slating 
the  simple  fact,  that  the  case  is  at  variance  with 
both  preceding  and  subsequent  decisions:  and 
that  tb^  anomaloHs  doctrine  may  be  regarded  as 
an  okiter  dipffim,  not  nc^cessairy  for  the  determinan 
tion  of  the  case  actually  before  the  Court;  as  the  if  the  objection 
party  then  coQiplaitiing  was  the  bankrupt  himself;  banimip^  btm- ' 
and  there  could  be  no  reflaon  for  permitting  Urn  to  ^' gJtd'l^und 
plead  his  own  frauds  and  to  supersede  a  eommis*  ngie^^^hff^ 
sion  obtained  by  means  of  his  own  ciiJlusion.    The    a  imi  it  \im  been 
inclination  of  tihe  Jodge,  abor^  alluded  |;q,  (an  in-r  a  commMon'  be 

i«      A.'        /»_jij  1      lAi^Ai^  i»T  i?  founded  on  a  con- 

cJinatJOA  fpundedj  no  doubt,  both  on  feehngs  of  cened  act  of 
mewy  to  the  bankrupt,  amd  pf  consideration  for  IS." S^n^;ho* 
bis   creditors,)  to  support  a  conunission,  even  ^i^M^JJJ^"" 
though  tainted  by  some  degree  of  concert,  when  by  the  contrive 
the  probable  consequence  of  superseding  it  would  nq,t^j  did  not 
only.be  an  increase  of  expense,  attendant  on  the  ^nrlenee  to^thc 
issuing  a  second  wmmission;  h8»  b©Bft  «vj»ced  S^'^'nTpMhc 
in  other  instances:  His  Honor  has  held,  that,  not  commiMion 

,  would  beTaJid: 

only  where  a  hostile  creditor,  who,  without  any 

concert 
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concert  on  his  part,  takes  out  a  commission  fomid*' 

ed  upon  an  act  of  bankruptcy  concerted  between 

the  bankrupt  and  a  third  person,  such  commission 

is  valid  {s) ;  but  has  declared  the  leaning  of  his 

opinion  to  be,  that,  if  a  bankrupt  procure  a  friend 

to  induce  a  third  person  to  sue  out  a  commission, 

and  such  third  person  do  not  act  with  a  view  to 

the  purposes  of  the  bankrupt,  it  ought  not  to  be 

but  Lord  Eidoo  considered  as  the  bankrupt's  commission  (t).  From 

been  of  a  differ*  the  disjunctive  terms,  however,  in  which  an  issue, 

cot  opinion.        ^  ^^  ^  qucstiou  of  couccrt,  was  penned  by  the 

Lord  Chancellor,  it  seems  the  regular  inference, 
that,  his  Lordship  deemed  a  commission  ''sued 
out  at  the  instance,  or  by  the  procurement,  of  the 
bankrupt,'*  would  be  invalid,  although  there  was 
no  immediate  concert  ''between  the  petitioning 
creditor  and  the  bankrupt  (i^):"  otherwise,  the 
first  part  of  the  issue,  so  specially  directed,  would 
have  been  superfluous. 
It  is  no  objec-      But,  whilst  it  sccms  established,  by  the  prepon- 

tion  to  a  comnns-  r        xt_      -x-        xi.   x  •     •  •  j 

sion,  that,  it  was  dcrauce  oi  authontics,  that,  a  commission  issued 
appcSnt^an exe'*^  **  t^®  Suggestion  of  the  bankrupt  cannot  stand; 
teilt^'  ^  *"  ^*  y^^  ^*  ^^  °^  objection  to  a  commission,  that  it  was 

taken  out,  (if  without  such  concert,)  by  a  credi- 
tor, in  order  to  disappoint  an  execution,  or  an  ex- 
tent (u;).  This  is  so  far  from  being  fraudulent, 
that  it  ensures  an  equal  distribution  of  the  effects, 

amongst 

(«)  Ex  parte  Laycock^  cited  note  to  p.  327. 

in  note  to  1  Glyn  &  Jameson,  (w)  Ex  parte  Botves,  11  Ves. 

326:  said  see  Ex  parte  Carter,  541;   Wydonm*s  case,  14  Ves. 

{he  principal  case,  ibid.  87 ;  Ex  parte  Gardner,  1  Rose, 

(t)  Ex  parte  Knight,  ibid.,  378;   Ex  parte  Gwthwaiie,  1 

in  same  note.  Rose,  88. 

(tt)  Ex  parte  Holt,  ibid,,  in 
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anKmgst  all  the  creditors;  instead  of  allowing  the 
whole,  possibly,  to  be  swept  away  by  one. 

Andtheagr^ei»^9»/ofabankrupttoanac^ofbank-  and  a  party's  mere 
ruptcy,  unless  he  concerted  it,  is  said  to  have  been  J^Tinop^ive 
held  no  objection  to  a  commission  (a).    It  would  "^^J^^iJ^ 
have  been  more  satisfactory  if  the  circumiiitances  of  i"™  » ^^^^'^f^P^^ 

"^  caoDot  iDvahdaU 

this^  rather  startling,  case  had  been  given;  in  the  acommiiaioD; 
short  note  of  which,  some  oversight  (but  for  the 
learned  reporter's  general  accuracy,)  might  be  sus- 
pected: that  a  part3r's  knowledge  of,  and  inopera- 
tive assent  to,  the  design  of  making  him  a  bankrupt, 
should  not  invalidate  a  commission  not  concerted 
by  him,  is  very  intelligible  in  principle,  and  not  in- 
frequent in  practice  (y):  but  if,  by  his  ^'  agreeing  but  if  he  *' agree 
to  an  act  of  bankruptcy,"  we  are  to  understand,  as  ruptey!"  this 
the  words,  in  ordinary  construction,  seem  to  im-  J^JSc^^  how- 
ply,  that,  the  party  agrees  to  commit  some  act,  ?'^?'^^'^^'?J^^^ 
upon  which  it  is  proposed  to  rest  the  commission ; 
this  seems  very  like  concert  on  his  part ;  which,  we 
have  already  seen,  is  inadmissible,  however  fairly 
meant.(ss). 

Yet,  though  a  concerted  commission  cannot    The  sole  mo- 
stand,  it  is  not  necessary  that  the  sole  motive  ^^^^^^1^01^^' 
for  issuing  it  should  be  the  distribution  of  the  J^"e"drstriu.''^ 
bankrupt's  estate  amonirst  his  creditors :  there  may  *^®"  ^  *  ^*''*^- 

*  •'   rupfs  estate 

be  other  legitimate  grounds  on  which  the  transac-  amongst  his  cre- 

,.  ,  _^   J     !•       •      X  -x  X  ditors:  a  bye  mo- 

tion may  be  supported ;  for  mstance,it  may  not  tive,  (consntent 

only  be  prudent,  but  perfectly  consistent  with  3„^it^te '^ 
good  faith,  to  get  the  bankrupt  out  of  a  partner-  the  transaction: 
ship,  which  might  otherwise  be  ruined  by  his  mis- 
conduct; 

(x)  Ex  parte  Oliver^  1  Rose,      Ves.  304. 
67,  note.  .  >  (2)  Ex  parte  Gtmtkwaite,  ubi 

(y)  Ex  parte  Edmonson,  7      supra. 
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emdmst^l  itnd  if  t^  4pp«ftr  to  btve  beeii  bandfid^ 

the  objeqt^  of  tha  i^ommimcm^  it  cannot  be  yitiat^ 

e^  ^lerel^;  ^  do  wbidi  it  Is  not  enaugh  to  shew, 

%h»t,  tbens  bag  b^eo  ^  bye  motive,  if  them  h^s  been 

i»,th^die^   no  fraud  (a).    For,  noitiyitbstoQding  H  has  been 

00  fMtber  au-    f»i4/-^apd  9f^i4  by  pne  whose  profound  teaming, 

^kT^  buic.  cnytjous  a^^rttcy,  and  patiept  deliberation;  gire 

lir?pJic*^"in|  **  ^^Sbt  even  to  his  n>ost  capital  observations^-Hliiat^ 

^^*^  P"''P?^   A  ^oHwnipsipn  of  baofcirupt^y  is  a  procese  which  the 

of  dividing  the  ,         ai  a  .. 

property  !l^aw  Autbopzes  for  tbe  puipos^  of  obtaimng  a  mx 

raurngt  cr  I-    ^gtfijj^jj^  ^  jjjg  bft»krupt's  property  amongst 

bis  cri^ditoirs ;  And  QO  torther  authorizes  it  than  as 
muft  be  under,  proceeding  fi^r  tbfkt  purpose  (i)c  yet,  this  c^ic^im 
fcSi^tothTcirw  »»st  bp  un^rftopd  «&  fnodQ;  and  (in  the  only 
whS*  ^Xd  ^^^^  ^*y  ^^  *Pplyi^Eig  any  observation)  with  teferr 
ibitiitiMtitieticm/  ence  to  the  circumstf^u^es  ^t  the  time  nnder  dis» 

4tfid  the  geDenii^  oussipn.  Iffow,  the  Qase  put  in  e^  parte  GaUim»rt 
tS^a^^  "V^  tlH^t  Pf  *  landlord  frwdulently  attempting; 
^^^^[^■jPP"^*'^' through  the  mediujtn  of  a  commission,  to  de^ 

prive  his  tenant  of  4  vftluiible  colliery,  upon  bringr 
ing  which  to  perfection  the  tenant  had  eiqpended 
bis  whole  fprtune ;  and  bad  been  permitted  to  bold 
back  payment  of  his  rent  till  tba  concern  be^cnme 
fully  productive.  If,  in  that  «0.se,  the  landlfMrd^  be*^ 
ing  sole  creditor,  cam$  pfi4d»nly  with  a  demand  of 
bis  whole  arr^ar  Qf  r?nt>  andi  b^caus^  the  tenant 
could  vjftf  at  a  moment's  niHiopf  pay  it,  a  commisf 
sion  were  taken  out  by  the  l^ndlordi  in  order  to  get 
the  lease  into  \ii»  own  bands,  l^  tb^  ruin  oCtbete^ 
nant;  this,  \i  was  said,  (»n4  the  common  feeling 

and 

{a)E9f0rysWM€ffm,liMc\i,         (6)   Ex  parU  GaUmttre,  ft 
461.  |loe«.  4S0. 


BAVfLUUrWY. 


M# 


«nd  ABBse  of  sMudciQd  must  wfirodf  g#  ^Iw^  mUk 
the  declaration,)  couMuot  be  aUawed;  for  th^fiM^ 
tfaerwice  of  such  a  design  would  not  jbe  fwtbeying 
a  fiur  aad  legkimate  objeet:  a  aommtsaioji  of 
baniorupt  would  be  frau4vleBtiy  t^ken  out,  if  Ank- 
ara (Mit  witb  that  views  and  there  is  no  reason  whf 
the  prboeas  in  baskruptcy  should  not  be  i»jBfect$4 
bj  such  fraud  as  would  yitiate  and  set  Aside  any 
other  proeess,  before  any  other  lege|}  er*e<|uijtsM« 
furiedictioii  (c).  Qual^^g  the  generality  of  this 
words  reported  in  ex  parte  GfdUnmre,  by  restrietp- 
ing  their  ap^cation  to  cases  in  which  matla  fides  is 
disGoyerable;  the  proposition  is  on^  which  must 
eonunand  willing  assent  But,  even  though  %  ^ 
commission  has  issuM  upontheapplioationof  aerer  oiai!!^  p^^pftbe 

-"•^— -^—-actuaMby-^'^-*—*^*--''--"^^^^-  -^^^^    creditor mioir out 


^yeii  tjdc  mpi||t 


if  his  fraudulent  purpose  may  be  defe^ed  without  ^^  ^^  , 
t^nperaeding  the  commission,  the  Court  will  only  A»i»ipefli^iiigit 
interfere  so  fair  as  m^y  be  necessary  tp  prev^it 
sHch  GomnuBsion  from  becoming  en  e^S^nt  m- 
atrument  of  fraud ;  if,  indi^d>  the  bankmpt  eao 
only  be  completely  reheved  fcoip  siusb  meditated 
fraud  by  sopersediag  the  eommiseiiin,  that  eourse 
will  be  adopted X^)- 

If  a  oonuaission  be  tafam  oult^  not  with  d  yi^^    a  commusion 
to  a  ftir  distribution  of  the  /estate  imdef  the  di-  tbe^^mpt  I^ 
section  of  the  Great  8^*1,  but  fiir  &e  purpose  of  J^SSSntwm 
pressing  the  bankrupt  and  his  friends  to  an  ar-  ^^'^j^J^^*  '^ 
rangement;  and  the  parties  aHow  a  length  of  tiibe  with  in  due  time. 

tp 


0?)    jBf  parU  Fretn^fn,   1         {(^)    JS^   parte   fkmr^e^    1 
Rose,  383;  S.  C.   I    Yes.  k     Glyn  &  Jameson,  316. 
Bea.41. 
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to  elapse  without  proceeding  under  the  conunis- 

sibn^  it  will  be  superseded  {e). 

Parties  may  be      Wliere,  with  a  viow  to  imposo  upon  the  Great 

con^racy,  who  Seal,  commissious  are  taken  out  upon  the  fabrica- 

SmmTJ^^n  u"i>^^  ^ou  of  negotiable  paper,  having  the  semblance  of 

fabricated  bills;  ^  good  Consideration;  when,  in  fact,  nothing  has 

been  paid  for  the  bills ;  all  persons  engaged  in  such 

transaction  are  guilty  of  a  fraudulent  conspiracy, 

and  the  Attorney-General  will  be  directed  to  pro- 

or  solely  to  give  sccute  them  (j^ ) :  the  same  course  may  be  pursued 

certlficater  *    when  the  commission  has  been  contrived  for  the 

mere  purpose  of  giving  the  insolvent  a  certifi- 
and  all  parties  to  catc  (jg)*    And  wherc  a  concerted  fraud  in  obtain- 

a  fraudulently        .  ••11  .•      1  .  1 

contrived  com-    i^g  a  commission  has  been  practised,  not  merely 
rnswerabTi."  ^  ^^^    insolvent,  the  petitioning  creditor,  and  the 

solicitor ;  but  all  parties  implicated  in  the  fraud, 
may  be  brought  before  the  Court  by  petition  (A). 
•    A  commission      If  one  partner  be  petitioning  creditor;  another 

cannot  standi  i«    •.        ^     xi  •     •  -li  •   :■ 

vFhereaiithepar-  solicitor  to  the  coumussion ;  a  third  an  actmg  com- 
*"*^conne<^on. '^^ssioner;    and  the  remaining  partner  the  sole 


are  in 


assignee ;  a  commission  in  which  collusive  fraud 

When  the  Court  uiay  be  SO  easily  practised  cannot  stand  (t).     And 

mSblf UMnvawj  whenever  a  petition  is  presented,  accompanied 

it  will  be  super,  ^y  an  affidavit,  clearly  shewing  that  the  commis- 

sededatonce;  "^  '  .^  o 

sion  is  invalid ;  the  Court,  if  it  see  distinctly  that 
the  commission  ought  to  be  superseded,  will  at 
once  make  an  order  to  that  effect;  notwithstand- 
ing 

(e)  Ex  parte  Masterman,  18  Ves.  260:  and  see  ante,  p.  344. 

Ves.  298;  Ex  parte  Smithy  1  (A)  Ex  parte  Boyle,  in  re 

Rose,  SS3;  Ex  parte  LayUm,  Warrington,  Buck,   247;    Ex 

6  Ves.  438.  parte  Arrowsmkh,  14  Ves.  209. 

(^f)  Ex  parte  Emery,  Buck,  (i)  Ex  parte  Story,  Buck, 

422.  74.   See  Lord  Eldon's  regula- 

{g)  Ex  parte  Cawthorne,  19  tions,  6  Ves.  1. 


BANKRUPTCY.  361 

iag  the  petitioning  creditor  may  be  desirous  of  an  though  an  inue  is 
issue^  or. an  action^  to  try  the  validity  of  the  com- 
mission (k). 
But,  where  a  commission  has  once  been  opened,  but,  where  a 

•  a  ^v  iiii»         ^111  ji.       commiwion  has 

it  cannot  be  superseded  before  the  bankrupt  has  been  opened,  it 
surrendered ;  for  if,  before  he  did  so,  he  were  al-  S^i^fo^eThe 
lowed  to  sift  to  the  bottom  the  trading,  the  act  of  bankrupt  haasui- 

^  .    rendered ; 

bankruptcy,  and  the  petitioning  creditor's  debt  re- 
lied on,  the  real  object  might  be  to  circumvent  or 
abstract  the  witnesses  who  might  support  the  com- 
mission; and,  wh^nthe  case  came  before  the  commis- 
sioners, evidence  might  be  fabricated,  to  disprove 
every  thing,  however  justly  alleged  (Z).  On  the  other 
hand,  no  serious  injury  can  be  sustained  by  the 
party  against  whom  the  commission  is  sued  out, 
by  insisting  on  his  surrender  before  it  is  superseded; 
at  least  he  may  have  compensation  for  any  addi- 
tional injury  thus  occasioned,  either  by  an  action 
on  the  case,  or  by,  an  assignment  of  the  bond  (m). 
Still,  if  the .  petitioning   creditor  consent,  it  has  unieas  the  peti- 
been  supposed,  there  can  be  no  risk  of  fraud,  and  I^S '"'''**''' 
consequently  no  objection  to  supersedinga  commis- 
sion, before  it  is  opened  (»):   but,  where  creditors  nor,  where  credi- 
have  proved,  the  commission  cannot  (although  they  can  it  be  super' 
consent)  be  superseded  before  the  second  meet-  J^nd^m^tin^g.* 

ing, 

(k)  Ex  parte  Gallmore,  1  (»)  S,  C.  Ex  parte  Trigwell^ 

Mad.  67.  1  Ves.  &  Bea.  848 ;    and  see  a 

(I)  Ex  parte  Jones^  1 1  Ves.  further  exception  to  the  general 

409 ;  Ex  parte  Stokes^  7  Ves.  rule,  in  a  case  where  fraud  was 

408;    Ex  parte  Vaughan,  14  clearly  brought  home  to   the 

Ves.  515.  petitioning  creditor;  Ex  parte 

(m)  Ex  parte  Lancheiter^  17  Battier ^  Buck,  427,  stated  post. 
Ves.  513. 
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itg  (6).    Ani  ft  (iottiMisfiAon  asoiti^,  6t  course,  ber 

ffopersefded  befor^  ft  is  sealed ;    btit,  if  tltecd  Ito 

any  fraudulent  delay  in  this  respect,  tbe  Lord 

Cbatte^llor  wiBdeclare,  that,  socfb  e^ttfiiiBi^ofn  never 

^11  he  scaled  {p). 

Coorte  whicir     WIteii  a  coHAmssidn  has?  been  tidcen  out  contf  ik 

^*b?l  ^Si^  T^  «oi  good  feitb,  and  in  breach  of  a  vafid  deed  of 

b^ch'l)Ta''"aild  *^^®*'  ^  cdtoproffiis*  J  so  tbat  tbere  i»  tio  tight  t6 

deed  of  truit,      sUpport  flie  coitittilssion ;  th^  peaty  iggrieve^  may 

may  pursue.  ^  ir       #     t7«j  *f 

totti^  M  ike  Cdutt  for  a  form^il  order  tohaye  i^uefa 
fommisidott  supersede;  even  thoiigb,  for  wMit  of 
proi^^eution,  a  snpef^deas  might  hate  be^n  ob' 
iaiued,  as  d  m&tter  of  course,  on  a]{>|^Iicatiott  to  the 
bankftipt-office;  as,  by  the  latter  course  of  pro- 
ceeding he  could  not  be  fully  indemnified  for  hk 
costs,  incurred  in  consequence  of  such  firaucluleiit 
proceeding  against  him  {q). 
A  commission      The  proper  (abd  in  most  eases  the  only'Iegiti- 
ei  to  proceed?'^  mate)  bbjcct  of  d  ^ommissiou  bi^iiig,  to  satisfy  the 
toS^n  de^ri?'"  credHors;  tf  it  appear,  that,  they  can  be  satisfied 
be  satisBed  by     w  othcT  meaus,  Vtit  Couft  will  uot  permit  a  pro^ 

other  means;  and  ^  jt  ir 

without  delay.     teeAttLg  to  go  ou,  attended  with  grea^  eitpenin^ 

Whidh,  tindet  such  drcumstancfes,  would  be  outir^K 
ly  thrown  aWay.  The  proceedings,  howerrer,  wfll 
not  be  stayed  trpott^  A  mere  offer,  to  secure  Iho 
ambunt  of  all  the  debts,  unless  the  Court  is  satis- 
fied the  ofier  will  be  made  good:  and  that,  the  pro- 
perty offered  as  seeurity  cati  be  Speedfly  made 

available 

(o>Lord  £ldon'«  General  Or-  Ves.  &  fiea.  %5B. 

der,datai  21«t  August^  1818;  ii)  Ex  parte  Lowe,  m^nuU" 

tee  1  Wihk  C^.  C».  dll.  ter  i^Amyei^  1  Glyn  &  Jame- 

-  (p)  Ex  parte    Williams,  t  ton,  85. 


«f^laUe  to  th9  crddatpi^  (r).    For,  if  delay  geeit 
fifcely  to  ari8e>  tto  regular  piroeeedingft  must  go  Oti^ 
«l^  in  ordinary  cfiseB  («)« 
When  purchased  have  foeseii  n^de  under  a  com-    a  comtninion 

•     •  ^1.   ^  •     •  At.  j.^   under  which  par. 

misAion,  that  camnnsaMn  cannot  be  superseded,  chases  have  been 
without  the  consent  of  all  the  creditors,  even  those  wJ^r^'dJa.^n^ 
who  have  received  twenty  shillings  in  the  pounds  tw  cJnawt^' 
a&d  ateo  a  eonfimiation  by  the  bankrupt  of  the 
titles  of  the  purchasers  (/). 

Though,  by  Lord  Rosslyn's  General  Order  (n).    The  General 
it  is^  declared,^  that,-  any  commission  of  bankrupt  a  c^mmi^on' "to 
shall  be  supersedeable  for  want  of  prosecution,  at  Jrnot*^lS^S 
the  expiration  of  fourteen  days,  if  to  be  executed  within  a  given 

time,  IS  not  an  in* 

in  the  City  of  London;  and  at  the  expiration  of  flexible  rule; 
tweuty-eight  days,  if  to  be  executed  elsewheri^:  it 
has  been  decided,  thaty  altbomgh  this  rule,  general- 
ly speaking,  is  a  most  wholesome  one  (u^),yet,  its 
applieation^  is  discretionary ;  and,  thaty  if  it  wer^ 
itifiexible,  a  regulation,  intended  to  prevent  fraud, 
might  frequetttly  be  made  an  instrument  to  exttod 
it  («).    If,  therefore,  the  delay  be  accounted  Ibr^  if  the  delay  be 
and  a  appear  there  has  always  been  ubonAfid^  in-'  *'''^"^*^  ^"^'^ 
tent  to  prosecute  tb#  commission,  it  will  not  be 
superseded  {y).    Thusy  Where  a  petHionfing  cr^di^  more  particularly 

when  it  was  ere* 

tor  was  prevclDfted  from  prosecuting  the  commis-^  ated  by  the  arti- 
sion  he  had  s«red  out,  t^y  ihe  artifices  of  a  pci^on>  SS^eSJ."^ 
Whose  obj^ect  it  wa#to*  supf  ort  eertain^  transiBLcf  ions 

of 

(r)  Ex  parte  Bryant,  1  Ves.  Ves.    540;  Ex  parte  Luke,  1 

a*  Beiu  %n,  MO.  Gflyn  &  Jameson,  5tt3. 

(*>iS?-  G.  I  V«gi  &Be».507.  (*)    Ex  parte  fteUfnah,  1 

(0  ExparU  Milner,  19  Vetf,  RotKH,  384. 

f  M.     flee  amf^  p.  S4).  (y)  E:t  pane  SoppiU,  Atl^k, 

(«)  DMd  MOr  Jtily,  ins.  St. 

(m)    Em  pane  Mmdt,    14 
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of  his  own  with  the  bankrupt^  by  delaying  any 

valid  commission  until  two  months  should  have 

expired  from  the  date  of  those  transactions ;  the 

commission  expired  for  want  of  prosecution;  but, 

on  the  ground  of  frauds  a  procedendo  issued  («). ' 

The  expense  of     Whoever  are  concerned  in  effecttuMy  support- 
supporting  effect-  .  ••/.,,  1 

«a%  a  commis-  mg  a  commissiou  of  bankruptcy,  are  always  con- 
frayedfolTt  of  fhe  sidcrcd  as  persons  struggling,  not  for  their  own  in- 
generai  fund       tcrcst,  but,  for  the  general  .benefit  of  the  creditors ; 

and  the  constant  course  is,  to  pay  the  expense  of 
so  doing  out  of  the  fund  belonging  to  them  all  (a). 
But,  where  a  person  thinks  fit  to  undertake^  the 
office  of  assignee,  without  inquiring  into  the  va- 
lidity of  the  commission,  he  will  have  little  right 
to  complain,  should  he,  thereby,  involve  himself  in 
expenses  which  may  never  be  reimbursed  (ft). 
Reasons  why  a      In  Order  to  prevent  improper  petitions  in  bank- 

solicitorwhopre-  ,  .  .       ,       ^.  „       ^  ,       ^^ 

senu  a  petition  in  ruptcy,  and  to  enable  the  Chancellor  to  make  the 
cHent^must  ^^g^  soUcitor,  whcrc  the  case  calls  for  it,  pay  the  coists 
'^'  of  such  petition,  a  General  Order  has  been  issued, 

.  directing  every  attorney  who  acts  for  a  petitioner, 
to  sign  his  name  to  the  petition  (c) :  it  is  not,  how- 
ever, to  be  understood,  that,  the  solicitor  is  an- 
swerable for  the  success  of  a  petition ;  for  the  fiu;ts 
may  be  misrepresented  to  him,  and  the  Law  may 
and  Kmitations    not  be  obvious ;  the  order  is  directed  only  against 

of  his  responsibi- 

lity:  solicitors  who  present  petitions  with  fraudulent, 

or 

(«)  Ex  parte  Knighi^  in  mat'  Yes.  515 ;  Ex  parte  Johnion^ 
ter  of  Stevens^  2  Rose,  $St2:  .  1  Glyn  Sc  Jameson,  24:  see 
see  Ex  parte  Luke^  uin  suprd.    •     post. 

(a)  Ex  parte  Bryant,  1  (c)  Dated  August  12th,  1809.; 
Ves  &  Bea.  216.  see  ^x  parte  Wilkinson,  1  Glyn 

(()  Ex  parte  Faughan,  14      &  Jameson^  5i4. 
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« 

or  interested^  views  (d).    And,  of  course^  where  a 

solicitor  presents  a  petition  on  bis  own  account, 

Jie  cannot  attest  his  own  signature,  and  the  order 

does  not  apply  (e).    It  is  no  objection  to  receiving,  it  is  no  objection 

a  petition,  that,  the  solicitor  who  attested  it,  was  (^titionythat^he 

at  the  time,  or  still  remains,  in  prison :  for  though,  ^i^ll,  wm  *' 

if  his  imprisonment  be  for  debt,  the  prospect  of  *^®."'  ^r  •*"!  ^^' 

*^  main*,  ID  prison. 

making  him  pay  the  costs,  should  the  petition  be 
deemed  improper,  may  be  a  bad  one;  there  are 
other,  and  severer,  modes  of  visiting  offences  against 
the  Court  by  one  of  its  own  officers.  And  with 
respect  to  the  statute  12  Geo.  2,  c.  13,  s.  9,  which 
disables  any  attorney  or  solicitor  from  commencing, 
or  prosecuting,  any  action  or  suit  in  any  Court  of 
Law  or  Equity ;  and  which  declares  all  proceed- 
'  ings  in  such  suits  void  and  of  none  effect;  being  a 
highly  penal  statute,  it  will  be  construed  strictly; 
and  a  petition  in  bankruptcy  is  not,  strictly  speak- 
ing, a  proceeding  either  in  Law  or  Equity  (y* ). 

In  one  case(^),  it  is  intimated,  that,  a  lunatic  a  lunatic  can- 
cannot  be  made  a  bankrupt :  but,  in  a  later  case  (h),  ^  of  "anknlpt- 
Lord  Eldon  held,  that,  as  a  commission  of  lunacy  ^j^  J^^JJ^  ^ 
will  not  protect  the  lunatic  against  an  action ;  so,  whilst  he  was 

*  ,^.  ..        sane,  a  comrnis- 

hmacy  cannot  be  a  defence  agamst  a  commission  sion  may  issue. 
of  bankruptcy,  which  b  a  species  of  action.    The 
two  decisions  may,  perhaps,  be  reconciled  by  a 
third  (i) ;  in  which  it  was  settled,  (upon  ol)vious 

principle,) 

((/)  Ex  parte    Cfahheri,   1  {g)  Ex  parte  Lay  ton,  6  Ve&. 

Mad.  79.  440. 

(e)  Ex   parte  Kmgdon,    1  (h)  Anonym.  IS  Ves.  590. 

Mad.  446.  (0  Ex  parte  Priddy,  decided 

(/}   Ex  parte  Thompsany  1  8th  June,  1793. 
Glyn  &  Jameson,  508. 

VOL.  II.  B  B 
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principle^)  that,  a  lunatic  cannot  commit  an  act 
of  bankruptcy:  but,  if  the  party  was  sane  when  he 
did  the  act  upon  which  a  commission  has  issued, 
there  seems  no  reason  why  such  commission  should 
not  be  supported. 
An  infant  can.      An  infant  canuot  be  made  a  bankrupt  (k);  and 

not  be  made  a  •    •   j.  ••  i_  i^  x-i 

bankrupt,  but,  if  A  jomt  commission  may  be  superseded  on  the 
hfml^If  ott  M  an  g^ound  of  the  infancy  of  one  of  the  partners  (T): 
adult,  he  will  be  j^ni  when  it  appears,  that,  the  party  held  himself 

left  to  his  legal  rr         '  '  r       J 

remedy.  out  to  the  world  as  an  adult,  and  stuJurU,  contract- 

ing debts  as  such ;  the  Court  will  make  no  sum- 
mary order  superseding  the  commission,  but  will 
leave  the  bankrupt- to  bring  his  action  at  Law;  his 
fraudulent  conduct  depriving  him  of  all  claim  to 
favor  or  assistance  (m). 
In  Equity,  a        A  secoud  commissiou  agaiust  an  Uncertificated 
Bion  against'^n    bauktupt  1$  void  at  Law  (») ;  but,  in  Equity  it  is 
bankrop^^not  ^^*  uecessarfly  superseded;  if,  for  instance,  the 
^f^"'y»"P«'^  first  commission  has  been  kept  on  foot  with  a  view 

of  enabling  the  bankrupt  to  defraud  those  with 
whom  he  had  subsequent- dealings,  that  first  com*^ 
mission  would  be  superseded,  rather  than  the 
second.  There  may,  on  the  other  hand,  be  cases 
of  oppression,  in  which  the  second  commission 
may  be  superseded,  on  the  petition  of  the  uncer- 
tificated bankrupt  himself  (o). 

By 

(k)  Ex  parte  Adam,  1  Ves.  (m)   Ex  parte   Watson,   16 

&  Bea.  494;  Ex  parte  Barrow,  Ves.  ^66^ 

5  Ves.  554;  Ex  parte  LayUm,  (n)  Ex  parte  Crew,  16  -Ves. 

6  Ves.  440.  2^6. 

(l)  Ex  parte  Barwie^  6  Ves.         (o)  Ex  parte  Lees^  16  Ves. 
601;  Ex  parte  Henisntm,  4     474,475:  see  pott, 
Ves.  164. 
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^By  thfe  108th  section  of  the  consolidated  bank-     a  bankrupts 
Tupt  actj  (which  embodies  the  provisions  of  the  how  punished' 
statute  5  Geo.  2,  c.  30,)  it  is  enacted^  that^  if  any 
bankrupt  shall  not,  before  three  o'clock  of  the  af- 
tem9on  of  the  fortynsecond  day  after  he  shall  have 
be<^n  declared  a  bankrupt,  (notice  thereof  in  writ- 
ing having  been  first  left  at  his  usual  place  of 
abode,  or  served  upon  him  in  case  he  was  in  pri- 
son,  and  notice  of  the  conunission  given  in  the 
London  Gazette,)  surrender  himself  to  the  com- 
missioners, he  shall  be  adjudged  guilty  of  felony; 
and  be  liable  to  transportation^  or  imprisonment, 
with  or  without  a  farther  sentence  to  hard  labor, 
as  the  Court  before  which  he  shall  be  convicted 
shall  adjudge.     By  the  109th  section  of  the  before  The  Lord  Chan- 
cited  statute  (6  Geo.  4,  c.  98,)  the  Lord  Chancel-  )!^^^\iZ'for 
lor  is  empowered,  as  often  as  lie  shall  think  fit,  to  gJlrrcnde  ™^' ' 
enlarge  the  time  for  the  bankrupt's  surrender,  so  as 
such  order  for  enlarging  the  time  be  made  six  days, 
at  least,  before:  the  time  when  the  bankrupt  was  to 
surrender  himself.     In  the  construction  of  the  act  what  protection 
of  5  Geo.  2,  c.  30,  it  has  been  held,  judicially,  that,  bankrupt.* 
the  order  for  enlarging  the  time  does  not  give  the 
bankrupt  any  protection,  farther  than  as  it  affords 
an  intimation  of  the  Chancellor's  opinion,  that  the 
bankrupt  did  not  k^ep  out  of  the  way  fraudulent- 
ly (jp).     As  the  order,  therefore,  would  not  pro- 
tect the  party  upon  the  trial  of  an  indictment; 
where  there  is  reason  to  apprehend  a  harsh  prose- 
cution, it  has,  occasionally,  been  thought  right  to 

supersede 

(p)  Ex  parte.  Johnson^  14      15  Yes.  119;  Ex  parte  Rick-* 
Ves.  40;  Ex  parte  ShUcSt  I      e^t«,  6  Yes.  445. 
Mad.  249;  Ex  ptirie  Jack^n, 

BB  2 
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supersede  the  commission^  upon  which  the  charge 
was  founded ;  when  it  has  appeared  that  the  hank- 
rupt  had  no  intention  of  defrauding  his  creditors, 
but  that  his  absence  proceeded  from  ignorance, 
mistaken  advice,  or  accident  (q).  The  provision 
of  the  last  named  act,  which  directs  that  any  order 
for  enlarging  the  time  shall  be  made  six  days  be- 
fore the  expiration  of  the  regular  time  for  surren- 

•  •  • 

dering;  it  has  been  determined,  allows  no  discre- 
tionary latitude  to  the  Chancellor,  but  must  be 
strictly  observed  (r) :    of  course,  these  decisions 
under  the  act  of  Geo.  2,  are  now  applicable  to  the 
sections  of  the  consolidated  bankrupt  act  (5  Geo.  4, 
c.  98,)  above  cited. 
Acreditorwho      Though  an  assignment  by  a  trader  of  his  effects 
eralTattlmime^  *<>  trustccs,  withoutthc  conscut  of  all  his  creditors, 
^'^"u  "cannot'  *  ^^  ^^  itsclf  an  act  of  bankruptcy ;  yet,  where  a  per- 
8ue  out  a  commit-  gou  is  present  at  a  meeting  of  creditors  of  an  insol- 

sion  upon  that  act    .  ,,    ,  a        i  n  •        • 

of  bankruptcy:  vcut.  Called  for  the  purposc  of  entenng  mto  an  ar- 
rangement respecting  his  estate ;  if  that  person, 
standing  by  and  looking  on,  tacitly  countenance 
what  is  done  at  that  meetings  he  will  not  be  per- 
mitted to  sue  out  a  commission,  upon  an  act  which 
he  has  so  sanctioned :  a  fortiori,  this  would  be  in- 
admissible  in  one  who  actually  was  a  party  to  the 
deed  by  which  the  assignment  was  executed  («). 
and  if  any  credi-  And,  notwithstanding  it  be  a  general  rule,  as  we 
^^*^2iII^^*^ve  seen,  not  to  supersede  a  commission  before 

the 

(j)  Ex  parte  Wood,  1  Atk.  (*)  Ex  parU  KUnetf  Buck, 

22i(;    Ex  parte  Lavender ^  18  105;  Ex  parte  '  Haramrt,    2 

Ves.  19.  Rose,  21S;  Ex  parte  Shaw^  1 

(r)  Ex  parte  Du  Freme,   1  Mad.    600  ;     SpottUwoode   v. 

Bom,  iSll.  Stockdale,  Coop.  106. 
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the  adiudication  of  the  commissioners  {f) ;    yet,  an  agreement  for 

.  i»       •  '  •       T«     J    i.     *  composition, 

cases  of  fraud  create  exceptions;  for  it  is  the  duty  take  out  a  com- 

of  the  Court  always  to  put  an  end  to  fraud,  with-  UJ'^'^i^,  in- 

out  loss  of  time ;  if,  therefore,  a  person  having  an  ^y^  *"^  ^'*^ 

equitable  debt,  and  having  signed  a  composition 

deed,  attempt  to  sue  out  a  commission,  by  making 

use  of  the  name  of  his  trustee,  (for  in  his  own  name 

it  could  not  be  the  foundation  of  a  commission  (u),) 

such  commission  will  be  superseded,  with  costs  (ir). 

And  any  creditor  who  acts  upon  an  agreement  for 

a  composition,  is  as  much  bound  as  if  he  had  sign* 

ed  it  (x). ' 

By  the  statute  of  1st  James  1  (y);  now  incorpo-     Any  grant  or 
rated  into  the  general  bankrupt  act(«);  any  grant,  ^J^nyb^yatraSer, 
or  transfer, .  by  a  trader,  of  his  lands,  tenements, !][« cJ^^{o^^^ 
goods,  or  chattels,  with  intent  to  defeat  or  delay  *"  act  of  bank- 
his  creditors  in  the  recovery  of  their  debts,  is  an 
act  of  bankruptcy ;  although  it  may  not  be  a  frau- 
dulent grant  at  common  Law  (a).    Therefore,  pa-  to  shew  whicb, 
rol  evidence  (i)  is  always  let  in,  to  shew  that  an  ^^^J^j^'f ®"^  "• 
act  of  bankruptcy  has  been  committed  by  the  con- 
veyance of  aU  a  trader's  estate  and  effects;  first, 
because  by  that  act  the  trader  necessarily^  whether 
intending  it  or  not,  deprives  himself  of  the  power 
of  carrying  on  his  trade ;  secondly,  because  he  en- 
deavours to  put  his  property  under  a  different 

course 

(0  Ex  parte  Lanchester^  17  (y)  Cap.  15,  sec.  ft. 

Yes.  512.  («)  Stat  5  Geo.  4,    c.  98, 

(u)  Ex  parU  Yonge^  d  Yes.  s.  S. 

&  Bea.  40.  (a)  Dutton  v.  Morriton,  17 

(io)  Ex  parte  Battier,  Buck,.  Yes.  197. 

4«7.  (6)  Ex  parte  Cankweli,  1*9 

(«)  Ex  parte  Sadler  ^  Jack-  Yes.  234. 
son,  15  Yes.  56. 
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course  of  application  and  distribution  amonjf  his 

creditors,  from  that  which  would  take  place  under 

the  bankrupt  laws :  and  the  fraudulent  intention 

IS  to  be  collected^  not  merely  from  the  form  of  the 

instrument,  but,  from  all  the  circumstances  shew- 

and  it  does  not    iug  what  was  its  proposed  operation  (c).    And  it 

sh^w "thaT^such  secms  not  to  have  been  necessary,  under  the  act  of 

*^d'/witha'vicw  Jara^es  1st,  that  such  grant,  or  conveyance,  should 

to  give  ao  undue  have  bccu  made  in  contemplation  of  bankruptcy, 

preference;  *  x      ¥ 

or  that  it  com-    with  intent  to  give  an  undue  preference ;  or  that  the 
oHhe  traders  ^  wholc  of  a  trader's  eirtate  and  effects  should  have 

been  comprised  in  such  deed ;  it  was  held  enough 
to  constitute  an  act  of  bankruptcy,  if  a  conveyance, 
either  of  all  or  part  of  a  trader's  property,  be  made 
in  fovor  of  fewer  than  all  his  creditors,  whereby  the 
creditors  not  included,  or  assenting,  may  be  de- 
but though  such  feated  or  delayed  (d).    Where  the  subject  of  9uch 
oln^t^?^     a  grant  is  left  in  the  disposition  and  posdessiotti  of 
i^aTb^SS  **^®  bankrupt,  the  transaction  is  clearly  fraudu- 
on  the  parties,     lent  (e).    But,  as  between  the  parties  to  such  con- 
veyance, and  if  no  question  should  arise  with  re- 
ference to  other  creditors,  it  will  not  be  competent 
to  the  trader  who  made  the  conveyance,  to  urge, 
against  a  legal  title  thereby  evidenced,  that,  his 

solemn 


(c)  Duttan  v.  Morrison,  17 
Ves.  199;  Ex  parte  Bourne, 
16  Ves.  U8. 

(d  )  Morgan  v.  HoT$eman,  d 
Taunt.  245 ;  PuLling  v.  Twik- 
er,  4  Barn.  &  Aid.  884:  see, 
however,  Ex  parte  Rkkardion, 
14  Ves.  166.  And  as  the  Srd 
section  of  the  recent  statute 
omits   the  word    "  whereby," 


it  should  seem  necessary,  now, 
to  shew  that  the  transfer  was 
made  with  intent  to  delay  cre- 
ditors; not  merely  that  they 
haye,  in  ftct,  been  thereby  de- 
biyed ;  in  order  to  render  it  an 
act  of  bankruptcy. 

(e)   M*NeiU    v.    CahiU,   ^ 
Bligh,  260. 
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soleimi  instruHi^it  onaigYki  to  have  no  effect  against 
Mmself,  because  he  and  the  parties  to  whom  he 
made  the  assignment,  were  engaged  in  a  com- 
mon fraud.  Against  other  creditors  such  a  deed 
could  not  stand ;  upon  the  parties  it  is  binding(/). 

The  before-cited  3rd  section  of  the  consolidated  Consequences  of 
bankrypt  act,  ferther  declares,  that,  "  erery  trader,  f„g*huliL*f^f^ 
who  shall  depart  this  realm,  or,  being  out  of  the  ^f^iJ'Jnfent'J^  ^g. 
realm,  shall  remain  abroad,  with  intent  to  defeat  lay  his  creditors: 
or  delay  his  creditors  in  the  recovery  of  their  debts, 
shall  be  deemed  to  have  thereby  committed  an  act 
of  bankruptcy:^  After  contradictory  decisions  on 
the  subject,  it  was,  at  length,  decided,  eveh  under 
the  former  statute  of  Jac.  1,  that,  as  bankruptcy  is 
a  penal  offence,  the  statute  ought  to  receive  a  li- 
beral construction;  and,  that,  to  bring  a  trader 
within  it,  his  departure  must  appear  to  have  taken 
place  with  intent  to  delay  payment  of  his  debt. 
The  recent  act  is  express  on  this  point,  and  stands 
in  need  of  no  construction.     If  this  intention  be 
not  made  out,  evidence  that  creditors  weri9,  in  fact, 
ddayed,  will  not  support  a  commission  (g).    Di^  under  what  cir- 
rect  evidence,  however,  of  intention,  it  must,  m  S^ma^^*' 
many  pases,  be  impossible  to  obtain;  bat  if  it  be  ^^^^"^^'> 
a  necessary  inference  from  the  party's  conduct,  at 
the  time  of  his  departure,  that  his  object  was  to 
defraud  or  delay  his  creditors,  a  Court  would  act 
up<m  that  inference  of  intention.    If  a  man  in  em- 
barrassed circumstances  depart  the  realm,  that  is 
strong  evidence  of  a  design  to  delay  his  creditors ; 
it  may  not,  however,  in  all  cases,  be  conclusive : 

as, 

(/)  Baldwin  v.   Cawthorne,  {g)  Ex  parte  Mutrie,  5  Yes, 

19  Ves.  168.  573. 
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and  wheu  such    OS,  for  instance,  if  a  trader  circulate,  at  the  port 

inference  cannot      vi  .  ,i  -,       •,  11  !• 

fairly  arise.         where  he  proposes  to  embark,  and  where  all  hi» 

creditors  reside,  an  advertisement  of  his  intention 
to  proceed  to  a  foreign  country,  for  the  transac* 
tion  of  business  there;  it  would  be  difficult  to 
ascribe  to  him  an  intention  of  delaying  his  credi- 
tors ;  whom  he  has  enabled  to  disappoint  any  such 
fraudulent  intention,  by  announcing  it  to  them  (h). 
What  acts  con-     The  3rd  section  of  the  same  last  mentioned  sta* 

beginofng  to      ^^^^  ^^^  declares  '*  the  beginning  to  keep  house, 

aro7e.:r  ^^^  ^^^^^^  *«  ^^^^^^  ^^  ^elay  creditors,"  an  act  of 
creditoiTB,*'  as  to  bankruptcy :  if  a  creditor  call,  and  be  denied,  al-. 

bring  the  case  '-      "^ 

within  the  sta-    though  he  may  not  have  called  to  demand  his  mo- 

tute  z 

ney,  the  act  of  bankruptcy  is  complete ;  it  is  not 
the  object  the  creditor  may  have  in  calling,  which 
the  statute  contemplates;  but  the  fraudulent  in* 
tention  of  the  trader  in  being  denied  (f):  and, 
though  a  denial  to  creditors,  if  unexplained,  is 
conclusive  evidence  of  an  act  of  bankruptcy,  by 
beginning  to  keep  house;  yet  denial  is  not  the 
only  evidence  by  which  such  act  of  bankruptcy 
may  be  established:  it  may  be  proved  by  evidence 
of  his  absenting  himself,  or  of  his  keeping  house 
with  intent  to  delay  his  creditors  (Ar).  But  a  con- 
certed denial  is  not  evidence  of  an  act  of  bank- 
ruptcy; unless,  in  fact  there  was  a  denial  to  a  cre- 
ditor, who  was  not  in  concert  (/).  This,  or  any 
other  act  of  bankruptcy  may,  indubitably,  be  com- 
mitted by  one  who  has  retired,  from  trade ;  but 

whose 

(A)    Ex  parte   Osborne^    1  (k)  Bayky  v.  Scholcfeld,  1 

Rose,  990.  Mau.  &  Sel.  352^ 

(i)  ExparteHarri$,2Ro»e,  (I)    Ex    parte   Bimmer,    1 

68.  Mad.  252, 
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wh0^  debts  coaittacted;  w  tbait.  trade  remain  tm-' 

A  commission  irf bankruptcy  is  a. remedy  which,    a  pctitiomogr 
a  creditor  has  a  right  to  sue  out ;  but  which  he  ficking  with  a 
must  impart  to  aU  the  other  qreditors:"  by  striking  J^^jii^^j 
a  docket^  he  preyents  any  other  person  from  do-  ^j^^^lmlicif  to 
ing  so  for  the  period  of  four  days,  thus  securing,  heavy  penaitiet; 
during  that  time,  the  means  (supposing  him  to  have 
so  dishonest  an  intention,)  of  trafficking  most  im- 
properly with  the  bankrupt.    It  was  never  doubt- 
ed, that;  if  a  creditor,  availed  himself  of  this  oppor- 
tunity to'  compromise  his  own  demand,  he  must,    . 
in^case  a  commission.subsequently  issues,  at  least 
refund  what  he  had  so  -  received  (n).    Lord  Ross- 
lyn,  indeed,  went  farther;  and  held,  that,  a  credi-  and  the  debtor 
tor  by  compromising  his  debt,  after  havii^g  struck  ^mito^^acT^ 
a  docket,  though  no  commission  issued,  forfeited^^^*"''"*'^^^' 
his  debt  (p) ;  and,  that,  the  transaction  was  not 
only  an  act  of  bankruptcy,  but,  that,  all  the  penal 
consequences; under  the  statu^  of  Geo.  2(jp),  at- 
tachedi    Lord.£ldon,  however,  though  agreeing^ 
with  Lord  Rosslyn,  that,-  the  mitichief  which  the 
Legislature  intended  to  prevent  is  let  in,  if  the  cre- 
ditor is  at  liberty  to  take  a  satis&ction,  or  securi- 
ty^ after  strikmg  a  docket ;  yet,  held  himself  bound 
to  construe  the  penal  clauses  of  the  before,  cited 
statute  strictly- (9^):  and  as  a  dealing  of  this  sort  is 
not  thereby  prohibited,  in  terms,  nor  any  penal 

consequences 

(m)  Ex  parte  Bamford,  15  849. 

Yes.  458;  Ex  parte  Dewdney^  (p)    Stat.  5  G^o.  2,  c.  30, 

15  Yes.  495.  s.  Se4. 

(n)  Ex  parte    Tkompsw,  1  (q)  Wydowv^s  caae,   14  Yes. 

Yes.  Junr.  158.  85;  Ex  parte  Paxion,  16  Yes. 

(o)  Ex  parte  Gedge^  3  Yes.  463. 
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coiisequenees  attadied  ta  it^  unless  it  take  place 
after  a  commission  is  issued;  Lord  Eldon*  only 
felt  himself  aathorized  to  determine,  that,  a  credi- 
tor sbouM  not  hold  the  benefit  of  any  payment,  or 
security,  so  obtained;  without  declaring  the  orig- 
inal debt  forfeited  (r).    The  8th  section  of  the  re* 
c«it  general  bankrupt  act  (i),  has  made  the  neces- 
sary legisktive  prorision,  to  guard  against  this 
species  of  fravid  in  trafficking  with  a  docket. 
A  comminion      As  it  would  be  obyiously  fraudulent  against 
not^te^m£[c"ir*  ^^^  general  body  of  creditors,  if  a  commission  of 
Srtkljr^"'ment-  ^^•^^'^^P*  ^'^^  ^  ^  msiAe  the  instrument  of  par- 
tial payment,  it  is  provided,  as  we  have  seen,  by 
statute  (t),  that,  if  a  bankrupt  shall,  after  a  docket 
struck  against  him,  pay  to  the  person  who  struck 
the  same,  or  give  such  person  any  security  for,  his 
debt;  whereby  such  person  may  receive  more  in 
the  pound,  in  respect  of  his  debt,  than  the  other 
creditors ;  such  payment,  or  security,  shall  be  an 
act  of  bankruptcy ;  and  if  any  commissioii  shall 
have  issued  on  the  docket  so  struck,  the  Lord 
Chancellor  may  either  declare  such  commission  to 
be  valid,  and  direct  the  same  to  be  proceeded  in, 
or  may  order  the  commission  to  be  superseded, 
and  another  may  be  awarded  upon  such  last  mea- 
tiotned  or  any  other  act  of  bankruptcy ;  and  the 
person  receiving  such   satisfaction  as  aforesaid 
shall  forfeit  his  whole  debt,  and.  also  pay  back  the 
whole  sum,  or  restore  the  securities,  by  him  re- 
to  prove  a  fraud  ccived.     And  this  is  one  of  the  cases  in  which  the 

of  this  kind,  the  ,. 

.  policy 

(r)  Ex  parte  Brmvn^  15  Vcs.     in/rd. 
4ra*  (0  Stat.  5  Geo.  4.  c.  98,  ■. 

(«)  Stat.  5  Geo.  4,  c.  98 :  «ee     8. 
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policy  of  the  Ltt#  makes  It  neceisafy  to  tXLoyt  the  e?ideni!e  or  • 

by  HBother  creditor  who  has  contriTed^  and  been 
the  prime  agent  in,  the  tranisaetion  («) :  still  it 
was  formerly  understood^  that>  the  patticeps  cri- 
mms,  whose  complaint  6oiild  be  listened  to^  must 
be  some  one  capable  of  issuing  another  commig^ 
sion ;  and  that  the  bankrupt  himself  must  n^t  be 
the  petitioner;  as  this  w6uld  not,  under  the  old 
act,  hare  remedied  the  mischief  and  prejudice  to 
the  general  ci^editors,  which  is  the  only  considera- 
tion for  grantingthe relief  («o):  but,  as,  undertheMe 
act,  the  existing  commission  may  proceed,  whilst 
the  concomitant  fraifd  is  obviated,  the  reason 
#hich  exduded  the  evidence  of  the  bankrupt,  no 
longer  sipplieB. 

It  Would  altogether  defeat  the  evident  purpose    a  preference 
of  both  the  statutes  dted,  if  it  wete  to  be  held,  3"S^a*jrJS*« 
that,  a  preference  given  Wte  not  fraudulent,  and  ,^^^  of  a  few  "of 
ootlld  be  retained,  beeituse  one  or  two  of  the  credi-  the  other  credi- 

tors: 

tors  knew  of  it  (x) :  but  Lord  Thurlow  thought,  it  might  be  dif. 
(his  Lordship  waS  not  called  upon  to  decide),  that,  loTbidlii^Sil: 
a  decUiratioti  made  AX  A  public  meeting  of  d^aentedfrooi^itt 
the  creditors  might  sanction  th^  transaction  (jr). 
And,  although  a  cUdditor  should  obtdin  bilb,  t>r  se-  and  securities 
cuHtieb,  floHi  his  debtor^  in  contemplatibd  of,  Bnd  tor  to  induce  him 
as  an  inducement  for  him  to  accede  to,  a  codQkM-  ^^«on  * 
tito  deed;  which  preference,  if  the  transaction  deedijjhough^ 

•^  '  preference  mHild 

were  secret,  would  be  fraudulent  as  against  the  be  fraudulent 

■ 

other 

(tt)  Ex  parte  Brine,  Btick,  *      (*)  S.  C.  15  Ves.  464. 
<1.  (y)  HehbletkwaUe's  case,  cit- 

'  (fv)  Ex  parte  Kirk,  1 5  Ves.      ed  in  Ex  parte  Brine,  ]3uck,  tS ; 
469.  Ex  parte  PaxUm,  15  Vies,  464. 
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against  oUien  Other  Creditors  who  came  in  under  that  deed  (») ; 
der  thai  deed)  jet,  if  the  composition  should  go  off^  and  the 
^tioo TOc^'  debtor  should  subsequently  become  a  bankrupt, 
b!^oome  bank*/  pto vidcd  that  cveut  was  not  foreseen  at  the  time, 
rupt,  be  retained:  it  could  not  be  Said,  thiat,  the  act  of  obtaining  the 

bills^  or  securities,  was  a  fraud  on  the  commission ; 
and  the  holder  would  be  permitted  to  retain  them. 
For;  notwithstanding  that  a  Court  would  be  reluc- 
tant to  establish  a  claim  not  untinctured  with  col- 
lusion, yet,  as  the  transaction  with  respect  to  which 
it  would  have  been  fraudulent  never  took  effect,  it 
would  be  difficult  to  transfer  the  collusion  to  a 
state  of  things,  not  then  thought  of,  and  which  might 
for  a  proposal  of  ncver  havcoccurred  (a):'  since,  although  such  em- 
^^pn^  "^  barrassment  of  cirbumstances  as  led  to  a  proposal 
was  then  con^.*^^   of  compositiou,  may  afford  a  strong  presumption ; 
tempiated.         y^^^  eveu  actual  insolvency  is  but  a'  step  towards 

the  contemplation  of  baiikruptcy  (&). 

A  creditor  who      If  a  pcrsou,  who  has  sccrctly  obtained  biUs,  or 

otlier^ ""join  in   Collateral  securities,  for  the  amount  of  his  demands, 

?o'ti?e^irdebtor^  ^®  instrumental  in  persuading  other  creditors  to 

cannot  retain  se-  jqi^  jn  a  letter  of  liccuce to their  debtor;  as  airainst 

cunties  which  he  "^  ^  . 

has  privately  re-  the  parties  to  a  compositiou  so  obtained,  the  cre- 
own  debt  ditor  clandestinely  preferred  will  not  be  allowed  to 

retain  the  benefit  of  the  securities,  which  he  has 
acquired  as  a  premium  for  practising  such  frau- 
dulent delusion  (c). 
Dividends  ae-      A  Creditor  who^  prcviously  to  his  debtor's  bank- 

hMw  received  s,  ^ 

ruptcy, 

(a)  Jackman  v.  MitcMl,  18  (6)  Ftdgeon    v.    Skarpe,    1 

Ves.  586;   Wells  v.  Girling,  1  '  Manh.  203. 

Brod.  &  Bing.  458.  (c)  Wheelwright  v.  Jackson^ 

(a)  Wheelwright  v.  Jachsouy  ubi  swprh;  Ex  parte  Sadler  ^ 

5  Taunt.  116.  Jackson,  15  Ves.  55,  58. 
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ruptcy,  has  received  a  dividend,  under  the  provi-  under  the  provi- 
sions of  a  letter  of  licence,  may  retain  the  same;  of  licence  may  be 
yet  prove  for  the  remainder  of  his  debt  under  a  Zfi^' ren^n- 
subsequent  commission.     But,  unless  the  creditor  der  of  the  debt 

*  ^  proved  under  a 

has  actually  received  a  part  of  the  composition  ■ubsequent  com- 

,  1        .  <■  <•       1  miaaion. 

under  an  agreement;  or,  at  least,  can  shew  a  fund 
separated  for  his  use,  and  devested  from  the  pos- 
session of  the  bankrupt;  he  stands  in  no  better  si-  ^ 
tuation  than  a  creditor  who  has  become  such  be- 
tween the  letter  of  licence  and  the  bankruptcy :  if 
he  has  lain  by  till  an  act  of  bankruptcy  has  been 
committed,  and  a  commission^  taken  out,  he  must 
then  be  satisfied  with  such  proof  as  he  can  make; 
but  cannot  call  for  an  instalment  under  the  compo- 
sition, which  he  neglected  to  receive  (as  he  might 
have  done)  before  the  bankruptcy  (d). 

Where  a  debtor,  about  to  commit  an  act  of    a  voluntary 
bankruptcy,  and  knowing  he  has  but  very  little  to apart^cuiw  ^ 
time  to  stand,  voluntarily,  without  any  pressure,  ^l^ior  on^he  ev 


eve 


delivers  over  effects  to  a  particular  creditor,  though  ^^  ^"  bankrupt- 

*  ,       *^     cy,  18  fraudulent : 

he  be  ev^r  so  meritorious  a  one,  yet,  with  respect 
to  the  other  creditors,  the  preference  is  frauduleiTt; 
and  ought  not  to  take  effect.  But  if  this  rule 
were  extended  to  every  case  in  which,  after  a  par-  - 
ticular  security  given,  a'  bankruptcy  followed,  it 
would  be  impossible  to  transact  the  common 
course  of  business  with  a  person  liable  to  the 
bankrupt  laws  (y).     The  78th  section  of  the  ge-  but  all  convey- 

neral  bankrupt  act  (embodying  the  previous  pro^  ^eSs  by,  an^^^ 

visions 

{d)  Ex  parU  D'Oliviera,  8  633. 
Ves.  86.  (/)  Ex  parte  ScudOmore,  3 

(c)  Harmon  v.Fishar^  Cowp.  Wes.'SS, 
122;   Rust  ▼.   Cooper/ Cowp. 
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cofffittcu  or  vteiQiis  of  the^totute  46  Greo«  3,  c.  13$,)  has,  t)i^:?e* 
or  with,  ^abank-  fore,,  declared,  that,  }n  all  cases  of  commissian  oC 
SfoJeTc^t^  bankrupt,  '^  all  conveyances  by,  aU  payments  by, 
a  ^ioST^  and  all  contracts  .and  other  dealings  or  transactions 
valid;  by  aftd  wjth,  any  bankrupt,  b<md  fide  made  or  en- 

tered into  more  than  two  calendar  months  before 
if  made  or  enter- the.date  and  issuing  of  such  commission;  and  all 
and  without  1^'  executious,  ;attachments,  and  distressed  for  rent, 
^^'  against  the  .lands  or  gooda  of  such  bankrupt,  b(md 

fide  executed. or  levied  more  than  two  months  be-r 
fore  the  issuing  of  such  commission,  shall  be  yalidji 
notwithstanding  any  .prior  act  of  bankruptcy  com-^ 
mitted  by  such  bankrupt,  provided  the  perspti 
so.  dealing  with  such  bankrupt,  or  at  whose  suit  or 
on  whose  account  such  execution,  attachment^ 
or  distress,  shall  have  issued  or  been  levied,  had  not, 
at  the  time  of  such  conveyance,  payment,  contract, 
dealing  or  transaction,  qr  at  the  time  of  executing 
or  levying  such  attachment,  execution,  or  distress^ 
notice,  either  actual  or  constructive,  of  any  prior 
act. of  bankruptcy  by  such  bankrupt  committed; 
or  that  he  had  stopped  payment :  provided  also, 
that,  where  a  commission  has  been  supj^rseded, 
if  any  other  oonmussion  shall  issue  against  any 
person  or  persons  comprised  in  such  first  commisr 
sion,  within  two  calendar  months  next  after  it 
shall  be  superseded;   no  such  coaveyance,  pay* 
ment,  contract,  dealing  or  transaction,  execution, 
attachment  or  distress,  shall  be  valid,  unless  made^ 
entered  into,  executed  or  levied,  more  than  two 
calendar  months  before  the  issuing  of  the  ^st 
aud  a  creditor  is  commissiou/'    And  by  the  79th  section  of  the  ge- 

not  bound  to  re-  i  i       -i 

fuud  any  money  ucral  bankrupt  act,  (which  comprises  the  substance 

of 
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ai  the  fint  seetion  of  tiie  statute  of  19  Geo.  i,  c.  (My  receired 
82,)  it  is  enacsted^  that^  no  person^  xeally  and  band  acmmMon 


fide  a  creditor  of  any  bankrupt,  shall  be  Uable  to  ijf"debtor!"?f 
repay  to  the  assignees  any  money  which^  before  the  ^^^^  oTbank^ 
issuing  of  the  conunission^  was  reallyiand  band  fide  ruptcyihebad  no 
received  by  such  person  from  the  bankrupt;  pro.  °'^'''' 
vided  such  creditor  had  not,  at  the  time  of  receiv- 
ing the  same,  such  notice  as  mentioned  in  the  pre- 
ceding section  of  the  act.    The  question,  in  such    The  material 
case,  wUl  be,  whether  the  payment  was  made  by  ^^luueT  wui  be^ 
the  debtor  voluntarily,  with  an  intent  to  give  a  pre-  Sn{^w«  VXn" 
ference  to  a  particular  creditor,  (which  would  be  tary,  with  a  view 

*  ^  togiveaprefer- 

fraudulent  within  the  statute  of  King  James,  now  rence; 
incorporated  into,  and  forming  the  3rd  section  of, 
the  consolidated  bankrupt  act;)  or,  whether  it  was  or  whether  the 
made  in  consequence, of  the  pressing  importunity  uJeprw^ngd^ 
of  the  creditor,  for  then  the  payment  would  be  va-  ^^  ®^  **'*  ^^^ 
lid(g);  the.  object  of  the  debtor  not  being  to  give 
a  preference,  but  to  deliver  himself  (A) ;  and  it  is  not 
necessary  to  have  a  bailiff  in  the  debtor's  presence 
to  induce  him  to  do  the  act:  the  creditor  comes 
with  a  pressing  demand  on  the  feelings  md  eon- 
science  of  the  debtor;  he  is  urgent  fon payment,  or 
a  security ;  the  debtor  gives  him  payment,  mr  a 
particular  securky ;  and  there  can  be  no  ground 
for  defeating  either  (i). 

A  commission  sued  out  upon  a  joint  debt  may,  a  commiflrioii 
unquestionably,  be  sustained,  though  it  do  not  in-r  ^^[^  In  todl-^ 
elude  all  the  parties  against  whom  the  creditor  ol^^iSTt^^^ 

might, 

(jg)   Ftdgeon  ▼.   Sharpe^  5  123. 

Taunt.  545 ;  Poland  v.  Olyn,  (i)   Ex  parte  SeudofMnref  $ 

t  Dowl.  &  Ryl.  Zl%.  Yes.  88. 

(A)  Harman  v.  FUhar^  Cowp. 
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more  partners,    might,  if  he  had  thought  fit,  have  proceeded.    A 

oonittinfc  the  rest  .     ,  ^         ^        i  •      ^ 

^ho  are  equaUy  commissioii  may  be  SO  taken  out,  not  only  agamat 
debtwa:  ^^  individual  partner,  biit,  (by  virtue  of  the  recent 

general  bankrupt,  act  (it),)  against  two  or  more 

partners,  omitting  other  members  of  the  same  firm, 

but  two  separate  who  are  equally  debtors.    If,  however,  two  sepa- 

commissions  .  ••  •      a    ±  ^  i*i 

should  not  be  '^^  commissions,  agaiust  two  partners  of  whom 
t!^Mrtnere"of  ^^^®  *  ^^  cousists,  are  taken  out  by  the  same 
wiiom  alone  a     joint  Creditor,  for  the  same  debt,  on  the  same  day ; 

fimi  consists.       .  .  ^ 

this  will  have  very  much  the  appearance  of  unfair 
management  on  the  part  of  the  creditor  suing  out 
such  commissions;  who  will  incur  a  just  suspicion 

• 

of  having  intended,  by  these  means,  to  shut  out  all 
other  joint  creditors  from  any  vote  in  the  choice 
of  assignees ;  and  to  secure  to  himself  the  whole 
!  management  of  the  bankrupts'  estates.  *   Should 
'  the  parties,  therefore,  be  declared,  bankrupts  un- 
der a  subsequent  joint  commission ;  in  ord^r  to  give 
that  joint  commission  legal  validity,'  the  separate 
Ruiesas  toen-  commissious  wiU  be  superseded  (Z).    And,  although 
to  Mp^rt  !?(Sm!  the  petitioning  creditor  under  the  separate  com- 
mission, missions  cannot  be  compelled  to  give  evidence 

tending  to  invalidate  those  commissions ;  but  may 
refuse  to  be  examined  touching  the  acts  of  bank- 
ruptcy on  which  they  were  founded  («») :  yet,  the 
Lord  Chancellor,  if  the  justice  of  the  case  require 
it,  will  look  into  those  proceedings,  to  see  who 
the  person  was  who  proved  the  acts  of  bankrupt- 
cy; and  will  order  him  to  attend  the  commission- 
ers 

(k)  Stat.  5  Geo.  4,  c.  98,  s.  &  Bea.  78. 
16,  embodying  Stat.  3  Geo.  4,         (m)  Ex  parte  Stones,  I  Glyn 

c.  81,  8.  8.  &  Jameson,  9. 

([)  Ex  parte  Gardner,  1  Ves. 
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ers  for  exunination  in  support  of  the  joint  com- 
mission; on  penalty  of  costs ;  or  commitment  (n). 
Just  exceptions,  however,  to  any  questions  which 
may  be  put  by  the  commissioners,  will  be  reserv- 
ed (o).  But,  the  witness  cannot  object,  that,  he 
is  a  joint  creditor,  and  therefore  incompetent  to 
support  the  joint  commission;  for  he  may  not  be 
such  in  fact,  though  he  believes  himself  to  be  so; 
and,  consequently,  his  testimony  may  establish  the 
bankruptcy.  At  all  events,  the  question  whether 
his  evidence  will  be  useful,  or  not,  is  very  differ- 
ent Arom  that  of  the  right  to  examine :  what  the 
effect  may  be  is  for  the  commissioners  to  decide; 
but  the  witness  cannot  set  up  the  objection  ( j>). 

When,  from  motives  of  convenience  as  to  the     The  exciusion 
administration  of  a  bankrupt  estate,  the  Court  ditor*from  the^ 
thinks  fit  to  supersede  a  prior  commission  against  ^^  Jjel^i^ffi. 
a  single  partner,  in  order  to  make  way  for  a  subse-  ^^^^ei^^iD^**  a^se^ 
quent  joint  commission;  the  effect  may,  possibly,  parate  cominis- 

If      *  if     BioDftomakeway 

be,  to  exclude  a  separate  creditor,  to  a  large  amount,  for  a  joint  one. 
from  voting  in  the  choice  of  assignees :  but,  this 
circumstance,  alone,  will  not  form  a  suflScient  ob- 
jection against  superseding  the  separate  commis- 
sion :  the  petitioning  creditor  under  which  must, 
however,  have  his  costs,  out  of  the  joint  estate  {q). 

We  have  seen  above,  that,  by  virtue  of  the  15th  in  what  case  joint 
sect,  of  the  statute  of  5  Geo.  4,  c.  98,  a  joint  com-  vote\n"^1ce  of 
mission  may  be  issued  against  two  or  more  partners,  S^'^JI^^lJIf  ** 

without  ' 

(n)  Ex  parte  Gardner^  ubi  {p)  Ex  parte  Chamherlaine, 

wprh;  Anonym.  14  Ves.  451 ;  in  re  OoldUt  19  Ves.  482;  S, 

Ex  parte  Janes^  17  Ves.  dSO.  C.  2  Rose,  ddO. 

(o)  Ex  parte  Higgtm^   11  {q)  Ex  parte  Paekehr^  % 

Ves.  9.  Rose,'  27. 

VOL.  II.  C  C 
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do  Dot  include  the  without  iacluding  flJl  tha  members  of  the  same 
debton.    ^''^"^  ^1*^1 ;  aad  by  the  59th  and  1 1 8th  sectioous  of  the  iKud 

8tatute  it  may  be  collected,  (what  ap{>earedmoTedi»« 
tinctly  in  the  stat.  3  Geo.  4t,  c.  81^  s.  10,)  that,  when 
such  commission  issues  on  the  petition  of  a  joint 
creditor  of  the  whole  firm,  not  only  such  petitson- 
iog  joint  creditor,  but,  any  other  joint  creditor  will . 
be  permitted  to  vote  in  the  choice  of  assignees-, 
and  to  assent  to,  or  dissent  from,  the  bankrupt'B 
certificate ;  though  not,  (according  to  the  104th  sec- 
tion of  the  general  bankrupt  act,)  to  receive  aay 
dividend  until  tiie  separate  creditors  are  fully  sati»- 
Where  there  is  fied.  Where,  indeed,  there  is  no  joint  estate  what- 
j^iotTebt^may  be  ev.cf,  aod  fK)  solvcnt  partner,  proof  of  a  joint  deWt 
wplrat^commis-  ^^^^^  *  Separate  commission  has  been  long  admit- 
lion :  but  the  ge-  ted  (r).    As  a  general  rule,  however,  separate  ere- 
Uiough  subject    ditors  are  not  entitled  to  prove,  or  to  vote  in  the 

to  exceptions,  is,     ,     .  n        •  i  •    •    ^  -     •        /  \ 

that,  separate  ere-  choicc  of  assignccs,  tmder  a  joiut  oommission  (^); 
prov"  under^a  ^^^  ^^^  versd  (/) ;  with  a  necessary  exception,  in  d- 
joint  commission;  ^her  casc,  as  to  the  petitioning  creditor  ( w).    A  fu»- 

nor  met  versa,  *  ^  ^   ' 

ther  exception  may  be  made,  by  consent  of  all  the 
parties  iufterested;  or,it  seems^  when  the  petitioning 
creditor  alone  consents,  provided  his  joint  debt 
overbalances  the  separate  debts,  where  the  commis- 
sion 
• ' 

(r)  Ex  parte  Pinkerto%  6  70i  Ex  parte  Kensington,  14 

Ves.     814,   note;     Ex  parte  Ves.  447. 

Sadler  ^  Jackson,  15  Ves.  56 ;  (i)     Ex  pcerte   Simpson,   1 

Ex  parte  Machell,  2  Ves.  &  Meriv.  39. 

Bea.  216;  Ex  parte  Yonge,  3  («)  ExparU  Taiit,  16  Ves. 

Ves.  &  Bea.  89 ;  Ex  parte  Jan-  196 ;  Ex  parte  Bolton,  %  Ves. 

son,  3  Mad.  231.  391;  Ex  parte  Hall,  9  V«s. 

(js)  Ex  parte  Jepson,  19  Ves.  850. 
225;  Ex  parte  Parr,   18  Ves. 
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man  k  a  aepur^  ^w  (^) ;  wd  the  wmt  ruk  must 
apply^  iKNito^fV  mnifimdi^,  where  the  commisgion  » 
j^QJfit^  /to,  wbere  the  debts  of  one  description 
of  creditors  er9  opt  af  the  amovnt  ;stifficS^nt  for 
Totmg  in  4lie  ehMpe  of  W0ig»ee$»  it  is  the  same 
tbfng  as  if  there  w^re  nme^  aad  the  other  cktss  of 
eredjiws  must  he  let  in  to  «rote  (y).  And  if  one 
set  of  creditors  undertoke  to  pay  the  other  (the 
mnovtnt  of  if  hose  <elaim  is  s*oertained  (»),)  twenty 
shUli^  in  the  pouad,  tjbey  will  &irly  hare  par- 
diaaed  43ie  Hgbt  of  electtog  the  assignees  (a). 

Am  it  would  he  diftcult  to  statue  a  higher  ease  of  Rnies  as  tothe 
adverse  interest  than  ti^at  of  haakrupt  and  eredi*  l^eL\  ^  ^  ^ 
tor,  it  is  impossiUo  to  allow  a  bankrupt  to  be  the 
aasigtie^uiftder'hisoitrnconimissipiii  the  covenants 
whiehf  as  assignee,  he  must  center  ioto,  present  an 
ia«»urniountab)e  ohj0ction:  and  the  eircnmstaaice 
of  his  having  obtained  bis  iseitificate  will  not  obvir 
ate  the  difficulty.  If  sudi  a  i^ioe  were  penait^ 
tod,  CMnmissidns  ao  Irequeuily  proceed  (to  speak 
in  the  vuldeat  waimer)  in  frhmhbip  to  the  bankf- 
ryipt^  that  he  would  h#  aleeted  assignee  continuali- 

An  assignee  is  not  (to  he  ranoved,  merely  her 
Miiae  he  must  aMOunfc^  hut^a  parl^daimingadebt 
imder  quostionaUe  ciroumstanem,  which  call  fior 
atrict  and  aocorata  ieaaminaitifm,  is  ineligible  to  the 

office 

(«)    Ex  parte    Toffhr^   IS         {a)  B»  parU  HMar4,   Id 

V«i.  ft8^.  V«6.  4i4;  £r  ptwU  CUniUr, 

(y)  E9  paHe  Jauep,  IS  Ve*.  9  Ven,  S9. 
284.  (b)  Ex  parte  J^kson^  Cmi^ 

{$)  K$:  parU  TaiU^  16  Yes.  W%i  S.  C.  S  Eote,  ftftS. 
197. 

C  C2 
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tod  the  checks    office  of  assiffnee  (c).    And  an  assignee  who  has  aa 

impoeedupon        .  ,  ,  ,  ,.  r  -ni 

tbein,  when  they  interest  adverse  to  the  other  creditors>  (even  if  he 
advcf^L'thaT'  have  heen  permitted  to  act,  and  many  important 
duon^  ^^^^  ^^^'  transactions  have  taken  place  under  his  guidance,) 

may  he  removed ;  or  the  exercise  of  his  powers  in 
the  character  of  assignee  may  be  limited,  either  by 
appointing  a  co-assignee,  for  the  purpose  of  inves- 
tigating the  demand  of  the  interested  party,  or 
otherwise,  as  justice  may  require;  and  when,  be- 
fore an  assignee  has  acted,  a  clear,  valuable,  ad- 
verse interest  appears,  his  removal  is  almost  of 
course:  But,  the  proof  of  a  just  debt  is  not  to  be 
rejected,  merely  because  its  admission  may  enable 
a  creditor,  having  an  interest  adverse  to  the  gene- 
ral body,  to  elect  himself  sole  assignee :  it  is  not 
to  be  presumed,  beforehand,  he  will  do  that  to 
which  objection  may  fairly  be  made;  but  if  he 
'should,  it  will,  then,  be  time  enough  to  make  an 
application  to  the  Court  (d). 
An  inspector       Where  Creditors  are,  in  respect  of  their  interests, 

may  be  appoint-  ^   j         j  •     •  •     -.i. 

ed,  to  guard  the  Unrepresented  under  a  commission ;  as  m  the  case 
(TitorTnot^repre^  of  joiut  creditors  uudcr  a  separate,  or  separate  cre- 
^^!^i^^  *    ditors  under  a  joint  commission ;  the  Court  will 

commisBioo.  ^  ' 

appoint' an  inspector,  with  authority  to  take  care 
of  their  interests,  in  as  full  a  maimer  as  if  he  were 
actually  an  assignee  (e) :  but  such  an  application 
would  be  premature,  if  made  before  the  choice  of 
assignees  (/).  rpj^^ 

(c)  Ex  parte  Surtees,    12     Bea.  288* 

Yes.  14;  Etc  parte  Shaw,  in  re  (e)  Ex  parte  Miles,  %  Rose, 

Howard  ^   Oibbs,  1  Glyn  &  70;  Ex  parte  Batson,  1  61yn 

Jameson,  157t  &  Jameson,  M9. 

(d)  Ex  parte  De   Tastet,  (/)  Ex  parte  Svmpwn,   1 
Carroll,  ^  Robarts,  1  Yes.  &  Meriv.  39. 
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'  The  rejectiojDf  of  the  proof  of  a  creditor^  whose    1b  what  cases 

.   -      _  _  _     _         -     ,  ^         .  rejection  of  proof 

vote  might  have  altered  the  choice  of  assignees,  of  a  debt  may  af- 
as  we  have  just  sfeen,  is  not  the  proper  course  djrecti^  ncw*^ 
for  commissioners  to  pursue,  even  when  they  ap-  choice  of  assig. 
prehend  an  improper  use  may  he  made  of  the  pow- 
er which  the  admission  of  such  proof  would  give : 
it  would,  however,  he  a  still  more  serious  mischief, 
if  the  choice  of  assignees  were  universally  to  be  de- 
clared void,  whenever  a  proof  kas  been  improperly 
rejected;  unless  it  appear,  that,  this  was  done  frau-. 
dulently,  with  a  view  to  influence  the  choice  of 
assignees  (gf) :  or,  that,  the  judgment  of  the  com- 
missioners was  surprised  by  fraud  and  contrivance : 
but  special  cases  may  arise,  in  which  an  uninflu- 
enced error  of  judgment,  in  the  rejection  of  proof, 
may  afibrd  a  ground  for  directing  a  new  choice  of 
assignees :  for  example,  where,  under  a  commis- 
sion, there  were  only  three  creditors,  two  of  theift 
for  comparatively  trifling  sums,  but  these  two,  by 
the  mistaken  rejection  of  proof  on  the  part  of  the 
third  creditor  to  a  very  large  amount,  were  ena- 
bled to  choose  the  assignees;  in  this  case,  a  new 
choice  was  directed  (h).  So,  if,  through  the  error 
of  the  commissioners,  the  great  body  of  the  cre- 
ditors are  excluded;  an  opportunity  must  be  af- 
forded them  of  voting  in  the  choice  of  assignees  (t) ; 
for  this  is  one  of  the  cases  in  which  it  must  be 
considered,  that,  there  has  been,  substantially,  no 

choice  (k). 

A  bankrupt 

{g)  Ex  parte  DurerU,  Buck^  411. 
JOl;  Ex  parte  Parr,  18  Ves.  (i)  Ex  parte  Hawkins jBuck^ 

70;  Ex  parte  Surtees,  \%  Yes.  5)21. 
12.  (Jc)    Ex  parte  Ackroyd,   I 

(A)  Ex  parte  Edwards,  Buck,  Glyn  &  Jameson,  394. 


are  treatiss  on  frauds. 

A  bftuhrapi  A  bafidtpitpt  &Kecnt6ft  cm^ot,  in  hh  eliatficfter 
t^!^Sma^p^  pf  executor^  prote  a  debt  ftgiubst  Vh  own  istitktt, 
li^SXS!^  without  an  order  to  that  eff^et;  a»,  otherwise!,  he 
out  an  order.      niigbt  poosibly  contTol  the  ehoke  of  a^ig^eed; 

^gn  his  own  certificate;  and  remade  himself  firom 
his  debts;  by  his  own  fraud  (/).  And  it  Wotfid  be 
obrionsly  unjtfst  to  permit  Abiitikraprt  executor,  or 
trustee,  who  had  deatt  fraudulently  With  the  foncf, 
to  attach  to  himself,  under  bis  own  bankruptcy, 
aD  the  privileges  of  a  creditor  {m).  Indeed,  In  all 
duses,  however  unimpeachable,  it  is  more  accurate 
that  the  order  of  the  Comrt  (Aiould  direct  Mm  to 
be  admitted  to  ckiin  as  a  cteffitor,  than  that  he 
should  be  admitted  to  prore  (n). 
A  creditor  must  It  would  be  a  palpable  abuse  of  the  authority  of 
^i^^r^    the  Great  Sed,  and  open  a  wide  door  to  frattfd,  to 

permit  a  cf  editor  of  a  bankrupt  to  be  appointed 

t9  ertecnte  the  ^ofxmtission  Agtihit  him  (o):  md 

a  General  Order  has  been  pnMished,  to  coftect  thte 

nor  a  eommia-     evll  ( jo).    Upou  a  siutilar  principle,  the  office  of 

noner  aa  aasig-    ei^nuniggiuiiey  ^^  that  of  a^gnce  ought  certainly 

to  be  distinct^  the  one  being  intended  as  a  con- 
trol upon  the  other  (9). 
The  time  for       Thougk  the  regtolar  period  for  making  a  divi^ 
d^dmay  blen^  dend  16  pvescribfid  by  t^  act  <^  !^arllament(f); 
^*^^'*'  yet,  where  this  cannot  be  strietPf  complied  with, 

it  must,  of  necessity,  be  in  the  sonrid  diseretmn  of 

the 

(0  Ex  parU  Shaw,  1  Glyn  79. 

&  Jameaon,  163.  (p)  Dated  25th  July,  1817. 

(m)  Ex  parte  Moody,  2Ro6ef  (q)  Ex  parte  CnmJmeU^m 

4t  J.  re  Slater,  2  Mad.  295. 

(n)  Ex  parte  Shaw,  ubi  su'  (r)  Stat  5  Geo.  4,  t.  d6,  as. 

prit,  102  &  105. 

(o)  Ex  parte  Story,  Buck, 
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the  dnat  to  control  the  time,  and  dii^et  when 
the  dividend  Ahall  he  made.    It  would  he  impossi- 
ble for  assignees,  to  act  in  complicated  cases^  unless 
they  were  justified  in  exercising  a  sound  discre-      ^ 
tion^  with  respect  to  the  period  when  the  assets 
are  to  be  converted  into  money.     A  different  rule 
would,  in  many  concerns,  impose  upon  them,  as  a 
duty^  the  necessity  of  ruining  the  property.    The  apon  proper 
Court,  therefore,  will  postpone  the  dividend,  when  *"'"•*  ®''"' 
satisfied  that  such  a  measure  is  for  the  interest  of 
all  the  creditors  claiming  under  the  commission, 
and  just  to  all  whom  the  order  would  afibct  (/)  : 
but,  will  require  the  assignee  clearly  to  account  for 
not  having  made  a  dividend,  within  the  time  li- 
mited by  the  statute  (0' 

Assignees  cannot  resist  payment  of  dividends  to    ABsignees  have 
one  who  has  proved  under  the  commission,  merely  withholding  a  di- 
because  notice  has  been  given  to  theto  that  a  third  itL"proTcd^  a^^ 
person  sets  up  a^  claim  to  the  dividends.  An  assig-  "^*  cxpuDged: 
nee  is  not  a  mere  stakeholder;    he  has  no  op^ 
tion,  but  is  bound  to  pay  the  dividend  (t^);  When 
no  petition  has  been  presented  to  expunge  the 
proof  made:  such  payment,  however,  can  only  be 
enforced  by  application  to  the  Great  Seal ;  which  x 

will  not,  except  under  its  own  control,  suffer  an 
aotion  to  be  brought  for  a  dividend  {w). 

By  the  consolidated  bankrupt  act  (sn),  the  com-    Penalty  on  as. 

missioners  '^  '^^^•'"'"^ 

(*)    Ex  parte  Kendall^   17  (w)    Assignees  of  Gardiner 

Ves.  519.  V.    Shannon,    %   Sch.    &  Lef. 

(t)  Ex  parte  Grosvenor^  14  229:  andseeSfnt.  5  Geo.  4,  c. 

Yes.  590.  98,  a.  107. 

(tt)  Ex  parte  AUop,  1  Mad.  (x)  Stat.   5  Geo.  4,  c.  98,  a. 

604.  99.     A   distinct    proriaion    ia 


378  TREATISE  ON  FRAUDS. 

missioners  are  directed  to  charge  the  assignees 
£20  per  cent,  for  any  sum  amounting  to  one  hun- 
dred pounds  or  upwards,  belonging  to  a  bank^ 
rupfs  estate,  wilfully  retained  or  employed  by 
them,  for  their  own  benefit:  the  act  is  imperatiye, 
however  hard,  in  particular  cases  and  under  certain 
circumstances,  it  may  sometimes  happen  to  be  (y). 
The  produce  of  Formerly,  when  the  money  received  under  a  com- 
tafe  must  not  be  missiou  had  been  actually  deposited  by  the  assig- 

'^ir?D  wWch    ^^^  in  a  l>ank  appointed  by  the  creditors,  accord- 
•n  a»iiniee  is  in-  j^g  j^  ^^^  l^^^Y  ^f  tj^^  third  scctiou  of  the  Statute 


tei 

49  Geo.  3,  c.  121 ;  yet,  as  the  assignee  might  be  a 
partner  of  such  bank,  if,  in  that  case,  he  did  not  use 
as  much  expedition  for  the  benefit  of  the  creditors, 
by  taking  the  money  out  of  his  own  hands,  as  if  it 
had  been  in  any  other  bank;  he  was  made  to  pay 
interest  for  the  fraudulent  delay;  though  not  af- 
ter the  rate  prescribed  by  the  fourth  section  of 
the  statute  («):  a  better  preventive  remedy  has 
been  provided  by  the  97th  section  of  the  general 
bankrupt  act,  which  forbids  money  being  paid  into 
If  the  bankers,  a  bank  in  which  any  assignee  is  interested   Should 
lodgment  if        the  bankers,  appointed  under  a  commission,  them- 
S^m?bl^^^     selves  become  bankrupt,  their  estate  will  not  be 

llTcut^?^di.  ^^*i*l^d  ^  ^y  dividend  on  a  debt  proved  by 
vidend  as  credi-  them,  uudcr  the  first  commissiou,  untU  the  whole 

tors  under  the 

first  commission,  of  the  moucy  which  they  received  as  bankers  to 

that 


made  by  the  100th  secdoii  of  JuneflOD,  406. 

this  statute,  for  the  case  of  an  (s)  Sx  parte  Bray,  I  Rose, 

assignee  who  himself  becomes  l^^v 

insohrent.    As  to  which,  see  Ex  («)  Ex  parU  Baker^  18  Ves. 


parU  GoidtmUk,    1    Glyn    &     M6. 


k 
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tiiat  estate  has  been  accounted  for  (a).  It  would 
be  too  narrow  a  construction  of  these  decisions  to 
hold,  that,  they  only  apply  in  the  case  of  bankers: 
the  general  principle  is  clear,  that,  a  man  cannot 
come  as  a  creditor  upon  an  estate  to  which  he  is 
a  debtor.  And,  of  course,  his  assignees  cannot  be 
in  a  better  situation  than  he  would  himself  have 
been,  had  he  remained  solvent  (b). 

An  assignee  who  has  gone,  to  reside,  out  of  the    When  an  amg. 
kingdom,  will  be  removed  (c).    And,  where  the  af-  ^^^f     ^ 
fairs  of  an  assignee  become  embarrassed,  or  there 
is  any  reason  to  apprehend  fraudulent  dealing,  on 
his  part,  with  the  assets ;  he  may  be  removed,  and 
the  assignment  and  bargain  and  sale  vacated ;  ex- 
cept as  to  any  sales  previously  made  of  the  bank- 
rupt's real   estate  (d).      Doubts  having  arisen,  vacating  the  bar- 
whether  bargains  and  sales  enrolled  could  be  va-  §^  ^t  aff^t 
cated  under  the  statute  of  5  Geo.  2,  c.  30,  by  J^^^Ji^f  t^re^ 
the  recent  act  of  3  Geo.  4,  c.  81,  s.  5,  it  was  "o^*®*^* 
declared,  that,  any  deeds  of  bargain  and  sale,  en- 
rolled, of  the  lands  and  tenements  of  any  bankrupt, 
may  be  vacated,  without  affecting  the  title  of  any 
purchaser  under  such  bargain  and  sale,  and  with-  or  revive  any  title 
out  reviving  any  title  previously  barred:  and,  that,  rJd.^*^    ^  ^ 
the  Lord  Chancellor  may  order  the  commission- 
ers to  execute  a  new  bargain  and  sale,  which  shall 
be  good  and  valid,  to  all  intents  and  purposes 
whatsoever,  without  any  conveyance  from  the  for- 
mer 

^  « 

(a)  Ex  parte  Bebb,  19  Ves.  12  Ves.  349. 

«««;  Ex  parte  Graham^  S  Ves.  (c)  Ex  parte  Orey^  IS  Ves. 

&  Bea.  130.  274. 

(6)    Ex   parte   Bignoid^   2  (d)    Ex  parte    Lemon,  13 

Mad.  476;  Ex  parte  Hanson,  Ves.  273, 
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mer  assignee^  fais  hem  or  asaigni.  No  Bt)44oe  is 
token  of  the  doubts  aibote  sdyeited  to^in  the  82iid 
section  of  the  general  bankrupt  act,  which  mere- 
Yf  deebf ea,  that,  the  Lord  Chaneellor  ntoy  remore 
assigneeis,  and  direct  a  new  choice. 
All  anignee        When  an  aMgneo  ia  by  occnpation  an  aoeount-- 

caoDot  charge  «j  «f  ^ 

for  tNiiineia  dooe  anty  he  wiU  iiot  be  permitted  to  charge  the  estate 
w  wi    ercapa-j^^  business  done  by  him  as  ao0ountant(e);  for, 

being  invested  with  the  authority  of  an  assignee^ 

that  strict  watch  conld  not  be  kept  orer  him^ 

which  justice  requires  to  be  kept  over  the  accounts 

duties  of  the  ioii.  of  a  bankrupt's  estate.    If  a  creditor  be  appoint-r 

mWoD  ;^  ^^     ed  solicitor  to  the  commission^  he  is  as  much  bound 

to  protect  the  estate  against  his  own  demands,  as 
aodofthe.anig'  agftiost  thosc  of  auy  othOT  pcrsou  (/).  Whare  a 
h^bur.  ^'°^     solicitor's  bill  of  costs  ibr  prosecuting  a  commissian 

is  very  high,  it  is  quite  of  course  to  refer  it  for 

taxation  (g);  and  this  may  be  done>  even  after 

payment,  and  the  death  of  the  assignee  who  paid 

it  (A).    And  if  the  assignees  are  guilty  of  a  clear 

dereliction  of  their  duty,  in  n^Iecting  to  tax  the 

bin  of  costs ;  a  creditor  may  present  a  petition  fot 

that  purpose ;  taking  care  to  serve  the  asaigneeg 

with  the  petition  (i). 

AMignees  cd-      Iu  Order  to  exccuto  their  office,  and  for  their 

of  the  prc^eed.  ^  01^  rcasoitoble  Security,  the  assignees  are  entitled 

^^  to  the  custody  of  the  proceedings:    should  the 

commiisioners  insist  on  detaining  the  procesdings, 

they 

(e)  Ex  parte  Read,  1  Glyii  4Si7. 

^  Jameson,  78.  (A)  Em  parte  NeaUf  Back, 

(/)  Ex  parte  Story^  Bsdk,  111. 

74.  (i)    Ex    parU    WAlker,    1 

(g)  Ex  parU  Emerif,  Back,  Glyii  &  Jsntton,  95. 


thef  tmiy  be  miidci  to  p^y  titer  eMts  inctirt^d  fai 
resisttoig  theit  impifop^ir  claim:  as  tliey  may  111  aixy 
caM  wbei'e  tkey  act  out  of  the  line  of  their  da- 
4y(*> 

Should  the  landloid  of  a  tenenkent,  oi*  lands^,  itt  Aumtigttmmm 
thg  occtipatioii  of  one  who  beeomed  a  bankrupt,  "wV^^l^ltf 
b«  chosen  assignde;  he  cannot  resnme  posisession  'q^^"^*- 
of  the  premises,  and  i^elet  them,  unless  fot  the  be^ 
nefit  of  the  general  body  of  creditors  (/). 

Assignees  take  the  bankrupt's  estate  by  opeta^  The  liabilities 
fioH  of  Law,  not  by  any  contrtuitj  when,  thei^e- ^J^SS^n^ 
fore,  they  enter  upon  premises  which  the  bank-  Sii?nJf#M^'** 
rupt  hekl  on  lease^  so  long  as  they  retain  posses^  bound,  cootinue 
lAm,  they  may  be  liable  to  be  sued  on  such  cove*  they  tcuid^  "* 
nants  of  the  lease  as  would  bind  other  assigns; 
but,  when  they  pait  with  the  possession,  they  are 
no  longer  Hable  to  be  sned  ataB,  and  neHher stand 
in  need  of^  nor  can  insist  upon,  an  Indemnity  from 
the  vendee  of  their  interest.  Neither  would  they 
be  justified  in  stipuktlng  tcft  a  covenant  for  such 
indemnity  in  favor  of  the  bankrupt ;  for  the  va« 
hie  of  the  lease  would  thereby  be  redneed;  and 
it  would  be  contrary  to  their  duty  to  diminish  the 
vahie  of  that  property,  of  which  they  have  the  man- 
agement for  the  benefit  of  the  creditors  only.  And, 
clearly,  where  no  such  express  condition  has  been 
agreed  to,  a  purchaser  must  be  understood  to  have 
bought  the  estate  as  it  stodd  vested  In  the  assig- 
nee; and  cannot  be  compelled  to  complete  his  pur- 
chase by  accepting  an  assignment  containing  a  eo- 

venant 

{k)Exparte  Scarth,15Ve$.         {I)    Ex  parti    Wrigk,    t 
396.  Hose,  245. 
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Tenant  for  indemnity,  in  favor  of  the  bankrupt; 

against  payment  of  the  rent,  and  performance  of 

the  covenants,  reserved  by  the  original  lease  {m). 

An  aasignee        An  assignee  who  wishes  to  bid  for  the  estate  of 

toe  u\ikrupt  *^  *  bankrupt,  must  first  obtain  the  consent  of  the 

^*1»Toii*firat    creditors,  and  then  present  a  petition  to  the  Court 

obtaiued:  for  liberty  to  become  a  purchaser;  which  petition 

must  be  served  on  the  co-assignees  and  the  bank- 
rupt :  without  these  precautions,  an  assignee  might 
stand  in  the  situation  of  both  buyer  and  seller; 
and  the  creditors  would  have  no  security  that 
A  similar  rule  fraud  would  uot  be  practised  (n).    The  same  prin- 

prevailswith  re-     .    ,  i-       *  i«   -a  •     •  • 

«)ect  to  a  com-  ciplc  appues  to  a  solicitor,  or  commissioner,  nei- 
-Sr-"'^  ther  of  .hom  ma,t  .entuw  to  p«rch«e  ub4«  a 
and  to  a  mort-  commissiou  of  bankrupt  (o).  And  as  a  mortgagee 
ettate.  may,  by  means  of  his  mortgage,  have  some  means 

of  depreciating  the  mortgaged  premises,  and  ob- 
taining them  at  an  undervalue  {p) ;  if  he  wish  to 
purchase  the  equity  of  redemption,  under  the 
mortgagor's  commission,  he  must  present  a  peti- 
tion for  leave  to  become  the  purchaser,  should  he 
be  the  highest  bidder  at  the  sale :  and  an  order  to 
that  effect  will  be  made,  if,  notwithstanding  some 
conflicting  interest,  it  will,  upon  the  whole,  be  ad- 
vantageous to  the  general  body  of  creditors,  and 
to  the  bankrupt's  estate  {q). 

If 

(m)  Wilkint  v.  Fry,  1  Meriv.  Ves.  350. 

265,268.  (p)  GvhhvM    v.     Creeds   It 

(n)    Ex  parte  Reynolds,  i  Sch.   &  Lef.   221;    Wehh  v. 

Ves.  707;  Ex  parte  Bage,  4  Rorke,  2  Sch.  &  Lef.  67 S, 

Mad.  460 ;  Ex  parte  Hodgson,  {q)  Ex  parte  Du  Cane,  Buck, 

1  Glyn  &  Jameson,  14.  18;  Ex  parte  Hammond,  Buck» 

;   (o)    Ex  parte  Bennett,    10  465. 
Ves.  382;    Ex  parte  James,  8 
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If  an  equitable  mortiiraffee  present  a  petition  for     Costs  of  a  peti^ 
sale  of  the  estate  so  mortgaged^  he  must  pay  the  estate  subject  to 
costs  of  the  petition^  and  also  of  the  assignees'  ap-  mori^ge.  must 
pearanee ;  and  he  must  do  this  personally,  not  out  ^S^ag^/''® 
of  the  produce  of  the  mortgaged  estate ;  for  the 
other  creditors  must  not  be  saddled  with  expenses 
incurred  by  his  negligence  in  taking  an  imperfect 
security  (r).    It  must  also  be  recollected,  that,  al-  Aod  the  consider- 

.!_         i    ,  V  .     .  •!_  ^^  1  r\      ation  ofsuchcas- 

thOUgh  the  commissioners  are,  by  a  Ixeneral  Or-  es  the  Court  re- 

der(*),  empowered  to  sell  the  bankrupt's  mort- ^jj^^^J',^^^^;^^ 

gaged  estates,  and  to  apply  so  much  of  the  pro-  gag©  >»  a  legal 

^^^  '  ^^  •'  *         one,  the  commis- 

ceeds  as  may  be  necessary,  in  discharge  of  the  sioners  may  sell 
mortgage  debt;  or,  if  the  money  arising  from  such 
sale  prove  insufficient  to  satisfy  the  just  demands 
of  the  mortgagee,  to  admit  him  as  a  creditor  un- 
der the  commission  for  the  deficiency :  yet,  it  has 
been  decided,  that,  this  order  does  not  apply  to, 
what  are  termed,  equitable  mortgages ;  these  fre- 
quently involve  considerations  of  a  very  difficult 
kind,  which  the  Court  reserves  to  itself:  though 
the  jurisdiction  of  the  Lord  Chancellor  ovei:  such 
cases  is  unquestionable  (t). 

When  a  mortgagee  has  once  elected  to  give  ,up     a  mortgagee 
his  mortgage,  and  to  come  in  under  a  commission  proved^underthe 
against  the  mortgagor,  he  will  not  be  allowed  to  nrreS^toTil 
retract  his  election,  should  he  find  that  the  mort-  mortgage: 
gaged  estate  has  been  sold  by  the  assignees  at  a 
high  rate.    Having  chosen  to  take  the  benefit  of 
proof  under  the  commission,  he  will  be  held  to 

it. 

(r)  Ex  parte  Home^  1  Mad,  (0  Ex  parte  Payler^  16  Ves. 

623.  435;     Ex  parte  Jenrutigs,   2 

(«)  Dated  8th  M»rch,  1794;  Swanst.  367 ;  Casherd  v.  At- 

recited  in  4  Br.  548.  tomey^Oeneral^  6  Price,  460. 
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can  a  uaA\cu  it  (u).  UpoB  simiiftr  principles,  a  sdieitor  mB  be 
proyed  insist  00  held  to  hare  relinqufi[(faed  hu  Zcm  on  papers  in  his 
bu  Urn.  haadfi^  beiongisg  to  a  bankrupt,  under  whom  eom^ 

nJasMMi  he  htm  proved  his  debt  (w).    The  case 

would  be  still  etropger,  if  he  had  actudlf  ^gned 

the  hankrupf  6  certifieate :  bjr  so  doing  he  may  have 

influeoeed  otben  to  sign;  tb^ebjr  affecting  the  in- 

tm*ests  of  the  whole  body  of  creditors.    Undereuch 

eireumstanoes,  he  must,  elcarijr,  ahide  hy  his  proof, 

and  deliver  up  any  security,  or  property,  on  which 

he  might  haire  maintaiiied  a  claim  of  lien,  had  Im 

not  estopped  himself  by  his  election,  and  acts  done 

by  virtue  of  his  proof  (or). 

A  judgment        Bj  the  fttatute  of  31M  Jac^ ) ,  eiip.  19,  seet.  9,  it 

rrerbll^  was  eiiactod,  that,  no  creditor  by  statute,  judg. 

d£btor,^gilM  the  *»««**  Specialty,  or  aitacbmwt,  wheiwof  there  is  no 

creditor  no  right  ^;jep,|ti0n  or^ist&at  seTved  Slid  esecotod,  be&m  his 

to  preference;  -r--*— * 

debtor  becMies  a  bsnkrapf,  should  come  ia  for 

more  thap  a  rateable  part  of  bis  just;  debt  with  tha 

unless  tiie  judg-  fOthoT  craditors  of  the  said  baokrapt.    But,  tiiis 

wu  previ^iy  a  atubite,  it  has  been  resolved,  related  only  to  judg** 

mortgagee.        monts  which  are  properiy  and  nMCiij  sueh ;  not 

to  judgmwts  whfeh  have  beoome,  in  eontempla- 
tifm  ofEqwikj^  blended  and  incorporated  with  a 
Mortgage*  Thus,  where  a  mortgagee,  tn  reliance 
npon  his  lien  on  the  land,  bns  lent  the  mortgagor  a 
further  sqin  of  money  on  a  judgment,  or  statute; 
a  supervening  bankruptcy  will  not  prevent  svch 
judgment  from  being  taeked  to  the  mortgage  (y); 

according 

Vec.291.  Glyn  &  Jameson,  27. 

iw)  Ex  parte  Hprnbyp  Ji^k,         (y)    Mfir  v.    /tortf,    16 
S5ip    4ntfi»  y^ojl.  U  1^*  92.  Ves.  401. 
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MCCMPditig  to  the  long  settled  general  principle  (9); 
The  recent  consolidated  hoakrupt  act  makes- no 
express  provisimi^  one  way  or  tiie  other,  for  a  case 
of  this  kind;  and  unless  it  be  thought  to  come 
within  the  equity  of,  and  be  determined  by,  the 
78th  section  of  that  act,  the  Court  of  Chancery^  it 
may  be  preramed,  would  not  be  disposed  to  vary 
froqi  its  former  decision. 
If  an  assiimee  buy  in  Uie  estate  of  a  bankrupt,    Aa  migoee, 

^  .  woo  takes  upop 

which  IS  sold  in  lots,  without  the  consent  of  the  cre^  himself  to  buy  in 
ditors,  he  does  so  at  his  peril ;  he  will  be  held  striet^  iM^km^/oes  * 
ly  to  his  bargain,  as  far  as  it  appears  beneficial  to  "**  *^  *"*•  p^"^^ 
the  estate;  yet  be  responsible  for  any  loss  whidh 
his  unauthorized  interference  at  the  sale  may 
occasion,  and  not  be  allowed  to  set  off  the  profit 
upon  one  lot,  agaiort  the  loss  on  another  (a); 
but  be  deemed  a  trustee,  as  to  the  improved 
price  obtained  for  any  lot,  upon  a  jresaie  (b).  *  So,    He  k  also  an- 
when  he  has  delayed  the  sale,  and  any  depr^  ir:^!^';,^ 
ciation  of  the  property  happens,  owing  to  the  J^^^^^"^ 
circumstances  oi  the  times,  or  any  other  eauee ;  *^^^  ' 
he  must^  how^ever  honest  his  intention  may  hare 
been,  answer  for  the  differenee  (c)     Upon  a  loss  in  sucb  cases,  if 
arising  fitom  an  improper  interference,  by  tl|e  as-  the  mon^yTth^^^ 
sifi^es,  with  a  bankrupt's  estate,  if  diey  are  order-  Habi!I*  to'^nlw. 
ed  to  make  it  good  (d),  and  one  of  them  pays  the  ^hiUob  ; 
money ;  he  may  enforce  oontrjtbntion  from  his  co- 
assignees :  and  it  will  be  no  defence  for  them  to 

say, 

(«)  Brace    v.    Duchess    of  Ves.  6;    Ex  parte  Lacey^    6 

Marlborough^  2  P.  Wms.  294.  Ves.  629.   • 

(a)  -Bop  parte  Lewis,  1  Glyn  (c)  Ex  parte  Hughes,  6  Ves. 

&  Jameson,  70:  see  J5«  parte  623. 

Buxton,  ibid.  p.  857.  {d)  Sx  parte  Montgomery^ 

(6)  Ex  parte  Morgan,  12  1  Olyn  &  Jameson^  S41. 
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9hf,  they  acted  entirely  under  the  guidance  of  the 
complainant;   having  undertaken  a  trusty  it  will 
be  any  thing  rather  than  an  excuse,  to  say,  they 
abdicated  all  judgment  of  their  own  in  the  per- 
formance of  it;  and  did  whatever  the  complainant 
desired,  without  examining  the  grounds  of  the 
proceeding;  this  would  be  a  fraud  on  the  bank- 
uniea  they  can    rupt's  cstatc  ou  their  parts :  and  the  only  way  in 
of  fraud  practiMd  wMch  they  could  defend  themselves  against  the 
^ywh"mak«c^™  for  Contribution,  would  be  to  shew,  that, 
tbe  demand.       they  had  been  deceived  by  the  complainant,  who 

had  fraudulently  professed  that  to  be  his  judgment, 

which  really  was  not  such(e).   But  in  such  a  case, 

the  account  and  contribution  must  be  sought  by 

bill  in  Equity,  or  an  action  at  Law ;  the  question 

could  not  be  decided  in  bankruptcy;  and  a  petition 

for  that  purpose  would  be  dismissed  {/). 

An  assigoee,       Whocvcr  Undertakes    the    office  of  assignee, 

that'officeT^^   adopts  the  conduct  of  the  petitioning  creditor,  and 

SSc^SS^"  is  bound  to  sustain  the  commission  totis  viribus. 

lion  is  valid.       jf^  therefore,  he  had  any  doubts  as  to  the  validity 

of  the  Commission,  or  if  the  act  of  bankruptcy  was 
not  well  proved,  he  will  have  no  just  reason  to 
complain  of  any  inconvenience  which  his  impro- 
vident undertaking  may    bring    upon    him  (g). 
By  wh<Nn  costs  Should  the  commission  be  superseded,  the  assign 
com^'issicm  are    ncc,  though  he  may  have  received  no  effects,  will 
to  be  paid.         ^^^  ordered  to  reimburse  the  messenger  all  his  ex- 
penses subsequent  to  the  choice  of  assignees  (A); 
the  costs  previous  to  such  choice  the  petitioning 

creditor 

(e)  Lingard  v.  Bromley,  1  {g)  Ex  parte  VaughaUt  14 

Ves.  &  Bea.  117.  Yes.  615. 

(/)  Ex  parte  mimhurst,  1  (A)    Ex    parte  Hartap,    9 

Giyn  &  Jameson,  6.  Vet.  109. ' 
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creditor  is  bound  to  pay  (t),  but  the  Bolicitor  em- 
ployed may,  by  his  own  acts,  make  himself  respon- 
sible to  the  messenger  (&).  If  the  commissioners, 
in  the  execution  of  their  duties  as  such,  have  to 
defend  an  action  at  Law,  in  which  the  plaintiff  is 
nonsuited,  their  taxed  costs  of  such  action  must 
be  paid  by  the  assignees,  however  deficient  the 
bankrupt  estate  may  be :  and  a  petition  by  the  as- 
signees to  stay,  by  injunction,  proceedings  at  Law 
against  them,  would  be  dismissed  (/). 

Though  we  have  seen,  that,  a  trader  will  not  be    Though  a  trad- 
permitted  to  give  a  partial  preference  to  any  par-  a  prefereace  to 
ticular  creditor,  however  meritorious  the  claim  of  *"y  ^'^^^'^^''' 
that  creditor  may  be ;  still,  it  is  clearly  allowable,  yet  a  party  may 
both  at  Law  and  in  Equity ^  for  one  paity  to  get  con^nt  what  ^ 
back,  by  consent,  what  another  ha8  obtained  from  '^.^^^^ 
him  by  fraud.    How  far,  if  the  bankruptcy  of  the  **"? '  .  , 

•^  r     J  and  the  interveu* 

fraudulent  party  intervene,  his  assignees  are,  in  ing  baokntptcy 
this  reBpect,  identified  with  the  bankrupt,  was  the  %S;l7lT' 
question  dfecussed  in  Gladstone  v.  Hadwen  (m).  ^'^y'coiMeot. 
In  that  case,  one  801  had  obtained  bills  of  ex-  ecito*>yhh«, 
change  from  Hitdwen,  under  a  false  pretence  of 
giving  faim  an  ample  security,  by  assigning  to  him 
property,  over  which  SiU  had,  in  fact,  no  control, 
or  Uen.    SiU,  repenting  of  the  fraud,  took  mea* 
sures  to  stop  t^  circulation  of  the  bills ;  and,  three 
days  subsequently,  committed  an  act  of  bankrupt* 
cy ;  after  which,  he  returned  all  the  bills  to  HMlr 

wen, 

(t)Etc  parte  Johfuon,  1  Glyn     12  Ves.  358. 
^  Jameson,   25;    Burwood  v.  (/)  Ex  parte  LtnthwaiUt  16 

Fekon,  3  Barn.  &  Cress.  44.         Ves.  235. 

{k)Hartap  v.  Juokei,  t  Mtu.         (m)  Reported,  1  Mau.  &  Sel. 
&  SeL  439 ;  Ex  parte  Hartap,     525. 
VOL.  U.  D  D 
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wen,  except  one,  which  had  been  discounted ;  and 
he  also  gave  up  two  bank  notes,  part  of  the  pro- 
ceeds of  such  discount :  upon  which  Hadtven  de- 
livered back  to  him  the  pretended  security. .   Af- 
terwards, a  commission  of  bankrupt  issued  against 
Sill;    the    assignees  under   which    commission 
brought  trover  against  Hadwen  for  the  bills  and 
bank  notes.     It  was  held,  that,  even  if  it  could  be 
maintained  that,  at  Law,  the  property  had  passed 
from  the  defendant  to  SiU,  it  was  under  such  cir- 
cumstances of  fraud,  that  a  Court  of  Equity,  on  a 
bill  filed,  would  have  directed  the  property  to  be 
restored ;  and  therefore,  that,  it  would  be  'useless, 
and  cause  an  absurd  circuity  of  action,  for  a  Court 
of  Law  to  permit  that  to  be  recovered,  which 
could  not  be  retained  for  a  moment  in  Equity, 
for,  (generally  at  And  it  was  further  held,  that,  with  respect  to  the 
lrt!:K&e.  assignees,  nothing  vests  in  them,  even  at  Law,  but 
wwST^the  bank-  ^uch  real  and  personal  estate  of  the  bankrupt  in 
rupt  bad  ^^e^^^^  which  he  had  the  equitable,  as  well  as  legal,  inter- 
as  legal,  interest:  est  («).     Upou  thcsc  principles,  it  was  decided, 

that,  the  assignees  could  not  recover :  and  though 
a  distinction  was  attempted  to  be  raised  as  to  the 
bank  notes ;  yet  it  was  held,  that,  as  they  were  not 
mixed  with  the  rest  of  the  bankrupt's  property, 
but  were  capable  of  being  distinguished,  they  stood 
in  the  same  situation  as  the  bills  themselves,  and 
could  not  be  recovered  (o). 
it  being  held.  The  interpretation  put,  in  the  case  just  cited, 
wA,  mh^  *   upon  that  clause  of  the  statute  of  21  Jac.  1,  which 


is 


(n)  Citing  Scott  y.  Sumum,         (o)  1  Man.  &  Sel.  527.   See 
YTOles,  402»  which  see.    '  post,  p.  890. 
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is  now  embodied  in  the  70th  section  of  the  statute  makes  aii  goods 

_,  ^^  -       1.1.  t    .  left  in  the  posses- 

of  5  Geo.  4,  c.  98,  and  which,  m  substance,  says,  sion  of  a  bank- 
that,  all  goods  in  the  possession  of  a  bankrupt  by  ^SlenTof  t h'e^ 
permission  of  the  true  owner,  and  whereof  the  |^guch"^nkt^'^ 
bankrupt  is  the  reputed  owner,  or  whereof  he  has  rupt's  debts,  docs 

,  not  apply  to 

taken  upon  him  the  disposition  as  owner,  shall  be  effects  which  he 

1.11.1.  -...  ••  •  •.•%_   .<■  .       held  as  executor, 

liable  to  his  creditors,  is  m  unison  with  the  opm- 
ion  of  Lord  Hardwicke;  who  thought  the  clause, 
though  darkly  penned,  could  only  refer  to  such 
goods  as  the  bankrupt  held  in  his  oum  right  {p) : 
and.  Lord  Mansfield  held,  clearly,  it  does  not  ex- 
tend to  effects  which  he  held  as  executor  {q) ;  or,  or  as  a  trustee; 
merely,  as  trustee  (r) :  in  which  last  opinion,  his 
Lordship  had  been  preceded,  by  a  deliberate  judg- 
ment pronounced,  on  a  rehearing,  by  Lord  Cow- 
per,  C.  (s).    And  the  Court  of  King's  Bench,  in  a 
modem  case  (t),  held,  that,  an  abuse  of  trust  can 
confer  no  rights  on  the  party  abusing  it,  nor  on 
assignees  or  others,  claiming  in  privity  with  him. 
It  is  right,  however,  to  apprise  the  reader,  that,  in  but  the  caM^  of 
a  still  more  recent  case  («),  it  was  determined,  ^^^^^t^^^, 
that,  if  a  trustee,  even  for  infants,  part  with  pos-  JSil5***^'"^?o^ii 
session  of  a  chattel  interest,  without  receiving  pay-  ®^*  chattel  in- 
ment  of  the  same,  he  retains  no  lien  thereon,  should  paying  for  it,  is 
the  alienee  becoine  bankrupt;  but  the  property 
must  be  distributed  amongst  the  creditors  of  the 
party  in  whose  visible  possession  it  was  at  the 

time 

(p)  Ex  parte  Marsh,  I  Atk,  {s)   Capeman  v.  Gallant,  I 

159:     and  see  VApostre    ▼.  P.  Wms.  321. 

Plaiitrier,  1  P.  Wnw.  818.  (0     Taylor  v.   Plumer,    S 

{q)    Howard  ▼.  Jemmet,  5  Mau.  &  Sd.  574. 

Burr.  1869.  (ii)  Ex  parte  Dale,  Buck, 

(r)  Mace  ▼.  Cadell,  Cowper,  866. 
293. 

DD2 
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time  of  the  bankruptcy^  with  the  consent  of  the  per^ 
son  who  had  the  legal  power  of  dealing  with^  the 
property.  The  distinction  is  this,  if  trust  property, 
clearly  distinguishable  (w),  remain  in  the  possession 
of  the  trustee  at  the  time  of  his  bankruptcy,  his  as- 
signees cannot  make  title  thereto :  but,  if  the  trusr 
tee,  though  in  breach  of  his  trust,  have  parted  with 
the  possession  to  one  who  subsequently  becomes 
bankrupt,  the  case,  as  it  is  within  all  the  nuschief 
which  the  statute  designed  to  prevent,  so  it  is  with- 
in the  remedial  scope  and  spirit  of  the  act;  and 
the  disposition  of  the  property  must  follow  the 
Trust  property  Visible  possession.     It  is  well  settled,  that,  trust 

in  the  hands  of  a  j.*j.v  -ly/^xj  j. 

factor,  or  broker,  property  m  the  possession  of  a  factor  does  not  pass 
^to'hiT'^^g^  to  his  assignees  (a?);  the  same  rule  applies  to  goods 
"^^^'  of  which  a  man  is  in  possession,  at  the  time  of  his 

bankruptcy  as  broker,  though  he  is  to  receive  a 
share  of  the  profits,  in  lieu  of  brokerage  (y) ;  or  of 
which  he  merely  holds  the  temporary  custody,  (af- 
ter having  sold  the  same)  in  the  ordinary  course  of 
nor  will  effects  of  business,  and  without  fraud  (s;);  however,  in  the 
merely  holds  the  ease  last  put,  it  is  ucccssary  that  the  change  of  pro- 
gTr'^«i"y?f^'S'  P^'^y  s^^^W  be  notorious,  so  that  third  persons 
sincss,  after  a      cauuot  be  dcccivcd  (o):  for,  the  generality  of  Lord 

change  of  the  pro-  ,  \  /  '  o  ^^ 

perty  so  notori-  Hardwickc's  doctriuo  must  be  restricted,  by  an  ex- 

peraons  cannot  ccptiou  of  thosc  cascs  in  which  goods  havc  been 
be  deceived;      j^j^  .^^  ^j^^  ^^^  ^j  ^  bankrupt  by  the  fraud,  or 

gross 

(fv)   Whitecamb  v.  Jacob,  1      187:  and  see  a  well  selected 
Salk.  160.  collection  of  authorities  in  die 

« 

(x)    Taylor  v.  Phmer,   3  15th  sect,  of  the  8di  chap,  of 

Mau.  &  Sel.  575.  Cookers  B.  L. 

{y)  Smith  ▼.  Watson,  %  Bam.  (a)  KnowUh  ▼.  HorsfaH,  5 

&  Cressw.  408.  Barn.  &  Aid.  140. 

{»)  Flyn  V.  Matthews,  1  Atk. 
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gmss  laches,  of  the  owner:  there^  although  the 
hamkrvpt  has  no  right,  yet  the  creditors^  with  whom 
he  may  have  obtained  fictitious  credit  by  duch  ap- ' 
parent  possession,  would  be  defrauded,  if,  after  they 
had  made  advances  on  the  faith  of  it,  the  secret 
owner  were  allowed  to  reclaim  the  property  (6). 

It  was  to  remedy  this  mischief,  that,  the  statute  for  the  statute  is 
of  the  21st  of  James  1,  c.  19,  was  enacted;  (the  aga^nstTbe^fraud 
provisions  of  which  are  retained,  as  we  have  seen,  p/aSt;^ jf\h^ 
in  the  late  general  bankrupt  act,)  for,  although  an  ^eai  <>JJ["«^^^[ 
assignment  of  visible  property,  by  any  person,  leaving  it  in  the 

,      -  ^       _  -i*  »  .  .         possesion  of 

whether  a  trader  or  not,  if  he  retam  possession,  othen  so  aa  to 
and  thereby  obtain  fictitious  credit,  is,  as  against  fiXlous  credit, 
such  creditors,  a  fraud  at  common  Lawfc^;  the  «>uW,  upon  the 

^  '  bankruptcy  of 

opposite,  but  equally  fraudulent,  artifice,  of  re-  those  persons, 

resume  the  pro- 

taining  the  legal  property,  yet,  by  handing  over  perty. 
tiie  visible  possession  to  another,  enabling  him  to 
obtiain  credit,  was  not  provided  against  by  the  com- 
mon Law :  the  statute  last  cited,  however,  makes 
all  effects  left,  by  the  consent  and  permission  of 
the  true  owner  thereof^  in  the  possession,  order,  or 
disposition  of  traders,  as  the  reputed  owners,  sub- 
ject to  their  commission.    Still,  the  possession     if  the  posses- 
must  continue  up  to  the  time  of  the  bankruptcy,  drawn,  ftoUyfd*, 
fo  make  the  statute  available  to  the  Creditors  of  J^^»"y  ^*^^„^- 
the  bankrupt's  estate :  if  withdrawn,  band  fide,  by  1^^^^%;^^^^^*^ 
the  owner,  at  any  time,  however  short,  before  the  piy. 
bankruptcy,  the  property  cannot  be  reclaimed  by 
the  assignees  (d).    And  if  the  possession  of  the     And  a  bank- 

'  ,       _  rupt  may  have 

bankrupt 

(6)  Mace  v.  Cadell^  'Cowp.  p.  168. 

2$%:    see,    however,    Jay    v.  (c)  Twyne^s  case,  8  Rep.  80« 

Campbell^   1  Sch,  &  Lef.  dSS;  {d)  Ex  parte  Smth.  in  re 

andante,   under   the  head  of  Z^aibewe//,  3  Mad.  66:  sef,|x>«^, 

"  Agents,  Factors,  &c."  vol.  1,  p.  894. 
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been  in  posses-    bankrupt  be  continued  up  to  the  time  of  his  be-* 

Bion  under  a  qua*        .   •  i_         ^       i.        ^i  •  •        •  i» 

lified  right,  ex-  commg  such,  yet,  when  this  possession  is  conform- 
wSon'!/'""  **^1®  ^  *  limited  right  of  ownership  in  him,  quaU- 
fraud.  fie^i  by  a  right  of  property  in  others,  that  ulterior 

right  will  not  be  affected  by  the  commission ;  even 

though  credit  may  have  been  given,  on  the  faith 

of  the  absolute  property  appearing  to  be  in  the 

Every  vendor  bankrupt  {e).    And,  it  is  well  settled,  that,  every 

tunsaZ^there^  veudor  retains  a  lien,  on  any  real  es^te  which  he 

chJS'iSinS'/'  ^^  ^^^»  ^^^  '*^®  amount  of  the  purchase  mo- 
(uniMhe  have  ^ey  {f).  This  lien  may,  indeed,  be  waved  by  ac- 
cepting  a  disUnct  ccptiug  a  totally  distiuct  and  independent  securi- 
thTvendecl"  '  ty  {g) ;  but,  is  not  necessarily  to  be  inferred  even 
^£i^!  b^  from  the  fact,  that,  a  mortgage  for  the  amount  has 
come  bankrupt,  |jggj|  taken  upou  a  different  estate  (A);  and  still 

the  estate  is  spe-  *  v  y » 

cificaDy  answer-  less  fiTom  the  acceptance  of  bills  of  exchange  mere- 
ly as  a  mode  of  payment  (t).     If,  therefore,  the 
vendee  become  bankrupt,  the  vendor  (not  having 
assented  to  a  substitution  of  another  security,  in 
discharge  of  the  lien;  and  giving  up  the  notes,  or 
other  collateral  security,  which  he  may  have  ac- 
cepted as  a  mode  of  pvjrment  in  reliance  upon  the 
lien;)  may  make  the  estate  specifically  answerable 
for  his  whole  claim  (it). 
But,  all  chat.        Not  Only  chattels,  but,  debts,  securities,  and 
rtues, frndsimUar  si^il*^*  choses  en  oction,  are  within  the  statute ;  for 
choseim  action,   thcsc  miffht  equally  be  made  the  means  of  obtain- 

are  within  the  ^         ^        •' 

statute:  iug 

(c)  Joy  V.  Campbell,  1  Sch.  15  Ves.  349- 

&  Lef.  SSB.  (t)  Hughes  v.  Kearney,   1 

(/)  Grant  v.  MiUs,  %  Ves.  Sdi.  &  Lef.  1S5. 

&  Bea.  d09.  (Jk)  Ex  parte  Peake,  1  Mad. 

(g)  Nairn  v.  Prowse,  6  Ves.  856;    Ex     parte    Loaring  2 

759.  Rose,  80. 

(A)  Mackreth  ▼.  Symmons, 
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iug  fraudulent  credit :  and,  as  delivery  of  chattels 
personal  is  necessary  to  devest  a  bankrupt  of  the 
apparent  possession  and  disposition  thereof;  so, 
with  respect  to  debts,  an  assignment  of  the  same, 
with  notice  to  the  debtor  of  such  assignment ;  and 
a  delivery  of  the  security,  if  any;  is  requisite  to 
take  the  case  out  of  the  statute  (/).     But,  a  dis-  dbtiu^uou  as  to 
tinction  must  be  made  as  to  mortgage  securities  tT^'^oD^uudr"'^' 
on  land ;  these  consist,  partly,  of  the  estate  in  the 
land ;  and  an  assignment,  so  far  as  it  conveys  that  an  assigomeDt 
estate,  is  clearly  absolute  and  complete  the  moment  ^ire  no^e^to 
it  is  made  according  to  the  forms  of  Law :  which  **"®  mortgagor; 
forms  do  not  require  any  notice  to  be  given  to  the 
mortgagor.    And  as  to  the   bond  or  covenant 
which  may.  accompany  the  mortgage,  it  would  be 
difficult  to  say^  the  mortgage  passes,  and  is  well  as- 
signed to  one  person,  yet  the  debt  remains  in  ano- 
ther:  by  the  assignment  of  the  mortgage  the  debt 
necessarily  passes,  as  incident  to  it  (m).     There  is  though  notice 
nothing  in  this  decision  inconsistent  with  the  rule,  aJ^bitg^^oTthe 
previously  stated,  that,  if  an  obUgee  assign,  and  ^"Totaklk" 
actually  deliver,  a  bond,  before  his  bankruptcy;  out  of  the  statute: 
yet,  if  notice  of  the  assignment  be  not  given  to  the 
obligor,  the  debt  will  still  be  held  to  have  been 
left  within  the  order  and  disposition  of  the  bank- 
rupt, so  as  to  come  under  the  statute ;  for  he  might,  reason  for  this 
notwithstanding  the  assignment,  have  received  the  ^"*"'*^<^"5 
debt;  which  if  the  obligor  had  paid  bond  fide, 
without  notice,  he  could  not  have  been  again  call- 
ed 

ij)  Janes  v.  Gibbons,  9  Yes.  Ex  parte  Williams^  1 1  Yes.  7: 

410;  Ryall  v.  Rwvles,  1  Yes.  seepo^^ 

Senr.  367;  Gordon  v.  East  In-  (m)  Jones  v.  Gibbons,  9  Y«6. 

dia   Company,  7   T.   R.  237;  410,411. 
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aod  iU  applica- 
tion to  the  doc- 
trine  of  sct-oflf. 


The  removal 
of  property  111 
contemplation  of 
bankruptcy^ 
though  previous 
thereto,  will  not 
alter  the  poeses- 
sioo. 

The  statute 
only  applies  to 
property  which 
has  been  left  in 
the  possession  of 
a  bankrupt  with 
the  eons&nt  of  the 
person  who  lias 
the  legal  power 
of  dealing  with 
the  property. 


ed  apon  to  discharge.  The  assignee,  by  receiving 
the  assignment  without  informing  the  obligor  of  the 
transaction^  would,  ateo,  enable  the  obligee,  if  he 
were  so  disposed^  fraudulently  to  obtain  a  fictitious 
credit  with  the  obligor;  and  if  any  dealings  took 
place  between  them,  without  notice  of  the  assign* 
ment,  the  obligor  would  be  entitled  to  set  off  any 
balance  due  to  him,  if  an  actimi  were  brought  on 
the  bond.  A  Jbrtiori,  in  Equity,  the  asi»gnee  of 
the  bond  would  not  be  allowed  to  claim  any  spe- 
cific lien  on  a  security  so  informally  and  secretly 
retained  (»). 

It  is  this  principle  of  discountenancing  fictitious 
credit,  and  its  concomitant  frauds,  which,  as  we 
have  before  seen,  the  statute  enforces,  by  declar- 
ing, that,  all  property  left  in  the  visible  possession 
of  a  trader,  shall,  on  his  bankruptcy,  pass  to  his  as- 
signees (o).  And  although  the  property  be  re- 
moved previous  to,  yet  if  it  be  in  contemplation  of, 
bankruptcy;  such  a  removal,  being  fraudulent, 
will  not  alter  the  possession,  in  the  consideration 
of  Law  (|>)*  But,  in  order  to  constitute  a  fraud, 
on  the  part  of  the  true  owner  of  property  left  in 
the  order  and  disposition  of  a  bankrupt,  it  is  ne- 
cessary, that,  the  property  should  be  so  left  with 
the  consent  of  such  owner :  where  liiis  is  not  the 
case,  it  would  rather  be  to  encourage,  than  to 
check,  fraud,  if  what  had  been  surreptitiously  de- 
tained were  to  be  devested  from  the  innocent  own- 
er, 

(fi)  Ex  parte  Monro,  Buck,  366. 

308 ;  Ex  parte  Burton,  1  Glyn  (  p)  Ex  parte  Sntkk,  Buck, 

ft  JaiDMon,  209.  152.  See,  ante^  p.  391. 

(o)    Ex  parte  Dale,  Buck, 
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er>  and  transferred  to  the  assignees  af  the  bank- 
tuft{q).  By  the  ''  true  owner/'  as  we  have  seen^ 
the  statute  intends  the  pefson  who  has  the  legal 
right  to  the  possession,  and  the  power  of  dealing 
with  the  property;  whether  this  be  in  his  own 
right,  or  only  as  trustee  (r). 

A  well  marked  distinction,  as  to  the  implication    Sound  distinc- 
of  fraud,  exists^  between  the  possession  of  laniih,  pucatl^  off^lldl 
and  the  possession  of  personal  chattels,  by  another  ^]^^of  k„§^ 
than  the  real  owder;  lands  maybe,  and  generally  are,  and  that  of  ncr- 
oecupied  by  tenants^  either  for  a  term  or  at  will ;  cmd  another  than  the 
^e  occupation  cannot  mislead:  if  the  tenant  assume  ^'  '^'' 
the  character  of  a  proprietor,  a  creditor  or  pur«- 
chaser  may  call  for  Uie  title  deeds,  and  need  not  be 
deceired  unless  he  will :  but,  that  is  not  the  (»se  as 
to  goods ;  there  is  no  way  of  coming  to  the  know- 
ledge of  their  owner,  but  by  seeing  who  is  in  pos« 
^  Session  of  them ;  and  it  is  hard  to  Msign  a  reason 
why  these  should  be  left  in  the  hands  of  one  who 
has  no  title  to  them,  unless  to  give  him  a  &Ise  ap^ 
pearance  of  substance,  thereby  enabling  him  to  ob* 
taincredit :  but  whether  that  were  the  design,  or  ntit, 
such  must  be  the  effect ;  and,  in  the  administration 
of  the  Law,  fraud  will,  generally,  be  imputed  in  such 
cases  (s).   StiU,  the  mere  circumstance  of  apparent  bat  the  apparent 
jpossession,  even  of  chattels,  amounts  to  no  more  Sr^teilC  may 
thanprimd/acie  evidence  of  property  in  the  party  ^fftHn  t^^i 
seemingly  in  possession ;  and  a  title  may  be  shewn  poBa^noo  by 

,.,,  ,  .  ,-         -i         another,  BO  as  not 

to  whi6h  the  actual  possession  may  be  referred,  so  to  come  within 
as  not  to  leave  the  case  open  to  the  imputation 

of 

(f)    Ex   parte  Rkhardson^     366:  see,  onlei  p.  389. 
BiiG&,4SS..  ($)  RyaU  v.  RoUe,  1  Atk. 

(r)    Ex  parte  Dale,  Buck,      167. 
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of  frauds  even  constructively  with  reference  to 
the  bankrupt  laws.  As^  for  instance,  where  a 
wife  has,  band  fide,  purchased,  through  the  medi- 
um of  trustees,  the  family  pictures,  plate,  furni- 
ture, &c.  of  the  house  in  which  she  and  her  hus- 
band reside  together;  though  the  possession  may 
seem  to  be  in  the  husband,  the  property,  it  should 
appear,  cannot  in  any  way  be  answerable  to  his  ere- 
ditors  {£) ;  for  if  the  wife  be  allowed  so  to  purchase, 
where  else  could  the  possession  be  enjoyed  by  her  ? 
To  what  extent      By  a  recent  statute  (tf),  any  persons  intrusted, 

penonB  iotrusted  i*      ^i.  i* .     i  •ia.  j  •         i. 

to  Bell  goods,  or  for  the  purposc  of  sale,  with  goods ;  or,  m  whose 
SwdJXnlbe*  names  any  goods  shall  be  shipped;  are  to  be  deem- 

shipped,  may        ed  the  true  owners  of  such  goods,  so  £EUr  as  to  en- 
gine a  aen  there-  ,  1.       T 

OD,  by  ooosigD-    able  them  to  give  a  vahd  Uen  thereon,  by  conlsign- 
"^^  ment,  to  persons  advancing  money  upon  the  faith 

of  the  apparent  ownership:  such  Uen,  however,  is 
limited  to  claims  existing  at  the  time  of  the  pledge ; 
and  upon  payment  of  such  claims  the  real  owner 
may  recover  the  property  from  the  pawnee,  or  his 
assignees :  and  in  case  of  the  bankruptcy  of  the 
pawner,  the  owner  of  the  goods  so  pledged  and  re- 
deemed will  be  held  to  have  discharged  pro  tanto 
any  debt  due  by  him  to  the  bankrupt's  estate. 
Effects  iotrast.      The  cfifects  of  a  principal,  intrusted  by  him  to 
!2^cLi  p'J^^  l^is  fector  for  any  special  purpose,  belong  to  the 
*^inc?  ?so  Ion   prii^cipal'(w),  notwithstanding  any  change  which 
as  Uie  property    the  property  may  have  undergone  in  point  of  form, 
clearly  distin-     SO  loug  as  it  is  capable  of  being  traced,  and  clear- 

guished;  j 

(0  LadyArundellv.PhippSf  %5St. 
10  Ves.  145 ;  Kidd  v.  Rawlin-         (u)  Stat.  4  Geo.  4»  c.  S$. 
son,  2  Bos.  &  Pull.  60 ;  Leo-         {w)  Smith  v^  Watson^  2  Barn. 

nard  v.  Baker,  1  Mau.  &  Selw.  &  Aid.  409. 
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ly  distinguished  from  all  other  property:  and  all 
effects  thus  circumstanced^  are,  as  we  have  before 
seen,  equally  recoverable  from  the  assignees  of  the 
factor,  in  the  event  of  his  becoming  a  bankrupt,  as 
they  would  have  been  from  the  fyuctor  himself  be- 
fore his  bankruptcy  (x):  the  circumstance  that 
the  fisu^tor  acted  under  a  del  credere  commission, 
would  make  no  difference  (y):  and  the  same  rule  the  Miiie  rule  «p- 

pli^  to  specioc 

which  applies  to  goods  in  specie,  is  extended  to  securities  left 
specific  securities,  deposited  with  an  agent  for  any  TspedeipiliKM^ 
special  purpose ;  which,  subject  to  a  lien  for  any 
just  demands  of  such  agent  (ss),  may,  in  case  of  his 
bankruptcy,  be  recovered  from  his  assignees  (a). 
And,  of  course,  when  the  principal  has  repossess- 
ed himself,  of  that,  of  which  he  never  ceased  to  be 
the  lawful  proprietor,  the  assignees  cannot  recover 
what,  if  they  actually  held  it,  they  could  not  effec- 
tuaUy  retain;  inasmuch  as  it  was  trust  property, 
which,  we  have  shewn,  would  not  pass  to  them  un- 
der the  commission  (Jb).    But,  if  an  agent  pay  mo-  but  money,  [paid 
ney,  belonging  to  his  principal,  into  his  own  bank-  f ^  rw^i^To^ 
ing  house,  and  to.  his  own  general  account ;  this  ^SSiTa^oSn^ 
money  may  not  be  distinguishable,  and  if  the  agent  ^  ^^^\^^ 
become  a  bankrupt,  his  assignees  will  take  what- 
ever appears  to  be  due  to  him  from  the  bankers  (c). 

StiU, 

{x)Taylory.Plumer^ZM2M.  (z)    Ex  parte  RowUm^   17 

&  Sel.  574 ;  Ex  parte  DumaSy  Z  Yes.  4dl ;  Ex  parte  Buchanan^ 

Yes.    Senr.    586 ;    Ex   parte  1  Rose,  JS80. 

Emery y    2  Yes,    Senr.    674;  {a)  Ex  parte  Pease ^  19  Ves. 

Godfrey  v.  Furzo^  8  P.  Wms.  44;^xparteOfir#e/^AmbL297. 

186;  Ryall  v.  RoUe,   1   Atk.  (5)    Tayltyr    v.  Pbmer,    3 

172.  Mau.  &SeL579.  Ante,^.S89. 

(jf)      Ex    parte      Murray t  (c) Massey  v.  Bannerol  Jac. 

Cooke's  B.  L.  cap.  8,  sect.  15.  &  Walk.  248. 
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still,  though  oDce  Still,  although  the  specific  effects  of  the  principal 
if  again  separat-  nuiy,  at  ODc  time  faave  been  confounded  with  those 
^ishabi?auhe  of  the  agent;  yet,  if  they  have  been  again  sepaxat- 
■^^"^'^  ♦u"'^"      ®d,  so  as  to  have  remained  in  a  distinguishable  state 

ruptcy,  the  pro*  o 

perty  win  belong  at  the  time  of  the  agenfs  bankruptcy,  the  lien  of 

to  the  principal :  x      ^^ 

the  principal  will  be  sustained  (d).  And,  although 
money,  which  has  no  ear-mark,  and  which  remains 
in  a  factor's  hands,  at  his  death,  mixed  with  the 
general  mass  of  his  property,  is  not  in  a  state  to 
which  the  principal's  Hen  can  apply ;  who,  there- 
fore, can  only  come  in  as  a  general  creditor,  after 
and  with  respect  dcbts  of  a  superior  uature  have  been  satisfied :  yet, 

to  money  not  ac- 

tuaiiy  paid  to  a  with  rcspcct  to  moucy  uot  actually  paid  to  the 
cdved,%einv^t-  ^^i^t,  ot  wheTc  such  mouey,  though  received,  has 
edjm^specific  Y^^n  again  invested  in  specific  goods,  capable  of 
thepnucipaimay  being  distinguished,  such  goods  will  be  considered 
L^M  deariyTs-  ss  part  of  the  estate  of  the  principal,  not  of  the 

tinguished.  factored. 

Under  what  Where  goods  have  been  consigned  to  a  vendee^ 
▼endOT'^y^itop  hut  the  deMverj  IS  uot  completed ;  or  there  has  been 
!«*«^^Lr'^  no  complete  delivery  of  my  part  of  one  eniire  car- 
go; if  the  insolvency  of  the  party  become  known  to 
the  vendor;  or  if,  from  any  other  circumstance,  he 
have  reason  to  apprehend,  that,  he  shall  be  de- 
fhtuded  of  just  payment ;  he  will  be  allowed  to 
stop  the  goods  in  transitu  {/) :  But,  although  this 
right  of  stopping  in  transitu  be  founded  wholly  on 
equitable  principles  (g) ;  and  a  material  question, 

in 

(rf)    Ex    parte    Sutfers^    5  «49;  Cramha^  v.    Eadet^   1 

Yes.  172.  Bonk  &Gteaa.  185;  Ex  pmte 

(e)   Whitecomb  v.   Jacob,  1  Gwynne,  \%  Ves.  3Sd. 

Salk.  161;  BwrdntY.  WUUU,  (g)  Lkkbarrowv.  Mason.^ 

%  Vera.  638.  East,  25»  in  note. 
^                                           (/)  Snee  v.  PreiCoU,  1  Atk. 
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in  all  sucb  cases,  is,  whether  the  purchaser  h9S 
acted  fairly  and  honestly,  or  with  a  design  to .  de* 
ceive  and  defraud  {h);  yet  there  is  no  instance  of  tbis  mode  of  re- 
stopping  in  transitu,  (according  to  the  legal  sense  not  ducountl-' 
of thatphrase(i),)byabillmEquity:  ifapartyhave  TEqlu/,^^^^^^^ 
the  right,  he  may  exercise  it,  by  any  detentiom  Jj^'^uXcourts 
of  the  property  short  of  felony  (Ar) ;  or  he  may  en- 
force it  at  Law:  but  it  has  been  held,  that,  it 
would  be  dangerous  for  the  Court  of  Chancery  to 
assume  a  jurisdiction  to  stop  in  transitu  (I).  When, 
therefore,  it  was  judicially  declared,  that,  the  dQC- 
trine  of  stopping  in  transitu^owes  its  origin  to  Courts 
of  Equity  (m) ;  it  must  not  be  understood,  that, 
the  practice  also  was  borrowed  from  them :  they 
will  not  discountenance  the  recovery,  in  this  manr 
ner,  of  property  fraudulently  endangered ;  nor,  if 
recovered,  take  it  again  out  of  the  hands  of  the 
right  owner;  but  they  will  not  interpose,  to  aid 
the  recovery  by  such  means. 

The  statute  of  the  47th  Greo.  3,  sess.  2,  c.  74,    Thereaiesutei 
dedares,  that^  the  real  estates  of  persons,  who,  at  at  ^heiTdJ^ease, 
the  time  of  their  decease,,  are  traders,  within  the  (^"^^UI^*^^* 
true  meaning  and  intent  of  the  laws  relating  to  quitted  it  when 

*=*  ^         attacked  by  mor- 

bankrupts,  shall  be  assets,  in  Equity,  for  the  pay-  tai  disease,  mere- 

ment  of  their  simple  contract  debts :  the  act  does  tates  might'd^ 

not  tfpply,  where  the  party  dies  only  the  day  after  "tSS'^pt'''' 

he  ^^''^^^  dc^ts. 

{k)Salovfums  v.   JVujen,  d  Sem.  11. 

T.  R.  681.    -  (k)  Snee  v.  Prescoit,  1  Atk. 

(t)  The  application   of  the  %bO\  E9: parte  M'Gae,\9\e%. 

phrase,  by  analogy,  to  the  in-  609. 

terference  of  Equity,  in  certain  (J)  Goodhart  v.  Loue^  ft  |ac. 

cases,  is  familiar.    Sea  Hat-  &  Walk.  852. 

fingtonY.  HarUp  1  Cox,  132;  (i»)  Lkkbarrow  v.  Ma$<m^ 

Tomnsend  v.  Windham^  2  Vcs.  «W  iwprh. 
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he  has,  honAfidey  quitted  trade  {n) :  but,  if  a  per- 
son, laboring  under  a  mortal  disease,  were  to  quit 
his  trade,  for  the  purpose  of  exonerating  his  es- 
tate, and  letting  it  descend  to  his  heir,  it  would  be 
difficult  to  avoid  the  imputation  of  such  fraud  as 
would  frustrate  the  design  (o). 
In  what  cases       A  Creditor  residing  in  England,  and  aware  that 
traderTeffects^  &  bankrupt's  cstatc  has  passed  by  assignment  un- 
wl^'in'the  ^  ^^^  *  coDMuission,  has  been  compelled  to  refund 
Lord  Mayor's     mouies  which  he  has,  subsequently,  recovered  un- 

vyOurtf  will  DC 

oTcrroichcd  by  a  dcr  an  attachment  abroad  (ji) ;  the  debtor  having 
mission .  ^  commercial  establishment  in  England  only.  And 
where  money  has  been  recovered  by,  what  is  term- 
ed, foreign  attachment,  in  the  Lord  Mayors  Court, 
there  can  be  no  doubt  that  such  an  attachment 
would  be  overreached  by  a  commission,  either  ex- 
isting at  the  time,  or  taken  but  within  two  months 
after  the  attachinent;   and  having  relation  to  a 

with  respect  to    prior  act  of  bankruptcy  {q).    In  all  cases,  indeed, 

attachment  of  «  . ,  .  .  •  3    •     j.v     i 

property  i»broad,  whcrc  the  property  may  be  said,  m  the  language 
mh^^'^th^To.  of  the  reports,  to  have  had  its  dofmcU  in  this  coun- 
miS^f ''iM***  ^^  *^*  there  is  sound  principle  for  holding,  that,  an 
be  important,  attachment  in  a  colony,  where  it  casually  happens 
ingtheeflfectof  to  be  Outstanding,  will  not  avail  against  a  pre- 
®  *   ^    «»     vious  (r)  commission  here :  and,  when  applied  to 

such  a  state  of  circumstances,  the  dictum  in  Baric- 
er  y.  Goodair,  that  ^'  an  attachment  in  the  West 
Indies  is  affected  by  a  commission  here,"  is  unques- 
tionable. 

(n)  Keene  v.  Riley,  S  Meriv.  Bla.  689. 

^S7.  (q)  Dvttan  v.  Morruan,  17 

(0)    Hitchon  v.    Bennett,  4  Ves.  210;  Barker  v.  Goodair, 

Mad.  IBS.  11  Ves.  84. 

(p)  Hunter  v.  Potts,  4  T.  R.  (r)  Ex  parte    D'Ohree,    8 

192;  SUl  V.    Wortwick,  1  H.  Ves.  88. 
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tionable.  Sir  William  Grant,  however,  has  subse- 
quently  decided,  that,  when  a  person  resident  here, 
but  a  partner  in  two  commercial  houses,  (one  estab- 
lishment being  in  this  country,  and  the  other  in 
the  West  Indies,)  becomes  bankrupt ;  his  assignees 
cannot  reclaim,  from  a  creditor  of  the  two  firms, 
property  belonging  to  both,  which  he  has  obtained 
by  means  of  attachment  in  the  West  Indies.  The 
creditor  is  entitled  to  retain  what  he  has  so  re- 
covered, to  the  extent  of  satisfying  the  joint  debts 
due  to  him  (i).  This  case  may  be  distinguished, 
not  only  by  qualifying  circumstances,  but,  upon 
broad  general  principle,  from  that  in  which  a  cre- 
ditor of  a  firm  exclusively  English,  and  the  whole 
effects  of  which  firm  were  subject  to  the  bank- 
rupt laws,  was  decreed  to  restore  the  estate  of  a  \ 
bankrupt,  which  he  had  attached  abroad;  but 
which;  it  is  to  be  collected,  was  domiciled  here  (t). 

Formerly,  a  bankrupt  could  neither  be  compel-     The  aangneei 
led  to  join  in  conveyances  of  his  real  estate  (u) ;  ve7aDc«  of  T 
nor  to  execute  any  power  vested  in  him  (w) :  but,  ^^ e™*^* '  ^^^ 
now,  by  the  stat.  of  5  Geo.  4,  c.  98,  these  means  of 
defirauding  creditors  are  precluded ;  by  the  7<5th  and  execute  aii 
sect,  of  the  statute,  the  assignees  are  authorized  j^^f "  ^^^  '" 
to  execute  powers  vested  in  the  bankrupt;  and  by 
the  76th  sect,  the  bankrupt  may  be  ordered  to 
join  in  conveyances'  of  his  estate  and  effects,  and, 
if  he  should  obstinately  refuse  to  do  so,  will  be  . 

estopped 

(«)  Brickwood  v.  MUler,  S  134;    Ex  parte  Cridland,    3 

Meriv.  2SS.  Ves.  &  Bea.  100. 

(fyBenfield  v.   Solomons^  9  (iv)  Holmes  v.  CoghUl^  12 

Yes.  80.  Yes.  fil5;  Thorpe  v.  Goodall, 

(tt)  Waugh  V.  Land,  Coop.  17  Yes.  46h 
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estopped  from  objecting  to  the  validity  of  a  con- 
veyance made  by  the  assignees  alone. 
The  rule,  that,      A  CouTt  of  Law  will  not,  in  any  instance^  per- 

•  no  one  must  • .  ^    •  ■■  •  v  • 

prove  his  own  But  a  man  to  pTove  his  own  case :  such  a  permis^ 
t^mX'"'«^m^^  sion  would  be  better  calculated  to  multiply  than 
to  admit  one  ex^  ^  check  frauds.    The  ffoieral  principle  is  acted 

ception,  HI  cases  o  mt  mt 

of  bankruptcy :  upoh^  equally^  by  Courts  of  Equity.  But,  in  ad- 
ministering the  jurisdiction  in  bankruptcy,  the 
very  delicate,  and  dangerous,  equity  of  permit- 
ting a  bankrupt  to  prove  a  case  in  which  he  is 
interested,  seems,  in  one  instance,  to  be,  reluctant- 
ly, admitted*  Thus,  where  a  bankrupt  alleges,  that, 
he  was  induced  to  give  credit  to  another  by  the 
fiEklse  representations  of  a  third  person  ;^  the  bank- 
rupt's own  evidence,  as  to  such  a  representation 
having  been  made,  will  be  received;  though  with 
all  the  caution  required  in  receiving  the  evidence 
of  a  party.  It  must  be  clear,  consistent,  free  from 
all  obscurity,  and  beyond  contradiction  (x) :  and, 
even  then,  the  interest  of  just  creditors  of  the 
bankrupt's  estate,  is,  perhaps,  the  strongest  ground 
upon  which  this  deviation  from  general  principle 
can  be  maintained:  although,  certainly,  no  distinc- 
tion seems  to  be  made,  whether  creditors  could,  or 
could  not,  otherwise  be  paid ;  or  whether,  in  point 
of  substance,  the  admission  of  such  evidence  be, 
No  one  is  bound  or  be  not,  solcly  in  behalf  of  the  bankrupt.    As  the 

fjQ  Answer  what 

may  tend  to  cri-  instance  in  which  a  man  is  allowed  to  prove  his 
minate  him:       ^^^^  ^^^^  jg^  ^^^  ^lj  events,  a  Solitary  one;  so,  on  the 

other  hand,  no  one  can  be  compelled  to  answer 
what  has  a  tendency  to  criminate  him;   and  it 

would 

(x)  Ex  parte  Carr,  S  Yes.  &  Bca.  111. 
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,would  be  a  singular  application  of  that  principle 
to  hold,  that,  the  protest,  which  the  Law  allows, 
should  be  used  as  distinct^  evidence  of  guilt  {y). 
But,  if  it  can  be  established,  that>  a  person  has  re-  but  if  a  person 
ceived  money  which  belonged  to  a  bankrupt,  yet  effectsof  a  bank- 
that  person  chooses  to  protect  himself  against  an-  li^^unt  omeir^ 
Bwering  as  to  the  application;  the  consequence  is,  ^/'^^jjl**  ^^^ 
money  being  traced  to  him,  which  he  will  not  shew  ^ith  their  value. 
to  have  gone  from  him,  that  money  must  neces- 
sarily be  considered  as  remaining  in  his  hands  (ss). 

It  has  been  decided,  that,  an  assignment  by 
operation  of  Law,  which  bankruptcy  is,  is  not  an 
alienation,  within  the  meaning,  or  at  least  within 
the  effect,  of  a  clause  in  a  will  in  restraint  of  ali- 
enation (a).  But,  where  a  will  directed  payment 
of  an  annuity  to  be  made  into  the  proper  hands  of 
the  legatee,  and  for  his  own  use  and  benefit,  but 
not  to  his  assigns ;  this  was  held  to  comprehend 
assigns  by  operation  of  Law,  as  well  as  assignees 
by  the  legatee's  own  act  (b). 

The  leading  object  of  the  jurisdiction  in  bank-    a  debt  barred 
ruptcy  is  to  give  effect  to  those  claims,  and  those  limiutioDs^caD^- 
claims  only,  which,  if  a  bankruptcy  had  not  taken  S^k^l.Jtey!'* "" 
place,  could  have  been  enforced  by  some  suit,  le- 
gal or  equitable.     A  debt,  therefore,  which  is  bar- 
red by  the  statute  of  limitations,  is  not  a  debt 

which 

(y)  Ex  parte  Symes,  U  \eB.  Cooper,  261;    S.   C.  2  Wils. 

Sft5;  Lloyd  V,  Passingham,  16  Ch*  Ca.  68;  Doe  y,  Bevan^  3 

Ves.  64.  Mau.  8t  Sel.  S5S:  but  aee  The 

(z)  Ex  parte  Symes^  1 1  Ves.  King  v.  RobvMon,  Wightwick, 

5%5 :  and  see,  aa  to  the  proof  of  393. 

usury,  which,  iu  bankruptcy,  is  '     (6)  Cooper  v.  Wyatt,  5  Mad. 

deemed  sufficient,  post^  P*  ^^  1  •  ^^^' 

(a)  WUkmson  y.  WUkmtont 

VOL.  II.  EE 
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which  can  be  the  foundaticm  of,  or  which  can  be 
proved  under,  a  commission  of  bankruptcy  (e). 
Ill  case  of  a         Till  the  law  was  altered  by  the  1 29th  section  of 
caiTy"iiitere»t!  *  t^^c  Statute  6  Geo.  4,  c.  98,  interest,  subsequent  to 

the  (Commission,  was  allowed,  even  where  there 
was  surplus  of  effects,  upon  no  debts  but  those 
which  in  their  ,own  nature,  or  by  special  con- 
tract, carried  interest.     Upon  such  debts,  if  the 
surplus  afforded  it,  interest  was  allowed,  though 
it  accrued  many  years  subsequently  to  the  bank- 
ruptcy (d).     This  was,  clearly,  no  more  than  jus- 
tice reqtiired,  though  it  has  been  thought  difficult 
to  reconcile  it  with  another  received  rule,  that, 
the  debt  to  be  proved  under  a  commission  is  only 
the  principal  and  interest  due  at  the  date  of  such 
Interest  allow-  commission  (e).     But,  now,  by  virtue  of  the  sta- 
change  though'^  tutc  bcfore  citcd,  all  debts  carry  interest  in  case  of 
thereliT^^^       a  stirplus,  at  the  rate,''and  in  the  order,  prescribed 

by  the  act :  by  the  55th  section  of  which,  interest 
is,  in  all  cases,  proveable  in  respect  of  bills  of  ex»- 
cfaange,  or  promissory  notes,  oVer-dtre  at  the  time 
of  tlie  bankruptcy,  although  interest  was  not  re- 
served upon  the  face  of  such  notes. 
Purchasere  of       At  the  time  of  his  bankruptcy,  a  trader's  notes 
after  his  bank-    may  be  in  the  hands  of  persons,  either  not  hondfide 
prot7inTw^t   holders,  or  against  whom  his  assignees  may  have  a 
thereof,  unless     rrood  sct-off:  it  would  be  cxposiug  his  estate, 

the  notes  were      ^  x-         o  ' 

at  the  time  of  the  therefore,  to  fraud,  if  purchasers  of  the  notes  after 

bankruptcy  held  ,  . 

his 

(c)  Ex  parte  Dewdney^  15  2  Cox,  219;  Bromley  v.  Good- 

Ves.  497;  Ex  parte  Roffey,  19  ers,  I  Atk.  75. 

Ves.  468.  (e)  Ex  parte  Koch,  1  Ves.  & 

(J)  Butchery,  Churchill,  14  Bea.  345;  Ex  parte  Reeve,  9 

Ves.  573 ;  Ex  parte  Hill,  1 1  Ve».  390. 
Ves.  654;  Ex  parte  Fumeaux, 
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iife  bankruptCT  were  allowed  to  prove,  in  respect  by  pemms  en- 

j»  Ai  *  t  m        •  %  1       .•  -,  titled  to  prove. 

of  the  same,  without  shewing,  that,  at  the  time  of 
the  bankruptcy,  they  were  in  the  hands  of  holders 
entitled  to  prove  them  under  the  commission  (^ ). 
If  a  debtor  to  the  bankrupts  estate,  after  notice  of  • 
the  bankrupt's  insolvency,  and  with  a  view  to  set- 
off, acquire  a  bill  with  the  bankrupt's  name  upon 
it ;  btlt  which,  as  between  the  party  from  whom 
be  receives  it  and  the  bankrupt,  he  knows  fonos 
ne  demand  upon  the  bankrupt's  estate,  but  was  a 
mere  accommodation  bill ;  the  creditor  acquiring 
the  bill  under  such  circumstances,  and  with  such 
views,  cannot  be  considered  a  handfideholder,  and 
bis  proof  must  be  expunged  {g). 

An  indorsement,  or  delivery,  of  bilb,  by  the     a  transfer  of 
holder,  to  a  transferee,  subsequently  to  the  bank>-  banknip^cy  of 
ruptcy  of  the  acceptor,  cannot  alter  the  state  of  n^XMhe^t^fe 
mutual  credit  between  the  first  holder  and  the  of  mutual  credit 

between  the 

bankrupt  at  the  time  of  the  bankruptcy  (A);  and  oneina)  holder 
the  transferee  can  only  prove  for  such  sum  as  the  rupt : 
original  holder  could  have  proved :  but,  when  an  but  an  indorse- 
unindorsed  note  had  been  handed  oterfor  valuable  ^r  the  bankrupt* 
consideration^  the  indorsement  is  mete  form ;  the  ^ho^hw  tnulSer- 
transfer  for  consideration  is  the  substance ;  that  ^,  **>«»/  >•    ^ 

▼alid,  where  the 

creates  an  equitable  righty  and  entitles  the  holder  antecedent  right 

JM9M  clear  * 

to  call  for  the  Sorm,  which  It  would  be  fraudulent 
to  withhold :  the  party  transferring  is  bound  to  sub^ 
stantiate  the  right  of  the  transferee :  and  an  indorse- 
ment subsequent  to  bankruptcy,  is  sufficient  to  give 
effect  to  the  antecedent  right  (t) .     It  has  been  held,  and  where  the 

mdeed,  ^*"'^™p*  "  ^" 

(/)  Ex  parte  Roger $,  Duck,  ^  Jameson,  191!. 

491.  (h)  Ex  parte  Deey,  3  Cox, 

(g)  Ex  parte  St&nit,  in  tMU-  424.                                  '         ' 

ier  lif  Wetton  ^  Payne,  1  Glyn  (i)  fVathm  ▼.  MmiU,  t  Jac. 

EE  2 


406  TREATISE  ON  FRAUDS, 

▼ated  of  all  be-  indeed,  that,  there  is  no  jurisdiction  in  bankruptcy, 

neficial  interest      x,  i_i^t..  •  ^  li. 

iu  sucb  bills,  be  to  ordcr  a  bankrupt,  or  bis  assignees,  to  complete, 
mutUndorwT*  ^7  indorsement,  the  negotiable  character  of  bilk, 
them.  jjj  ^jj^  hands  of  the  bankrupt's  creditors,  but  in  re- 

j»  spect  of  which  bills  the  bankrupt's  estate  is  not 
absolutely  devested  of  any  interest :  such  an  order 
can  only  be  made,  on  petition,  by  consent  (A).  But, 
where  the  whole  beneficial  interest  was  out  of  the 
bankrupt  previously  to  his  bankruptcy,  and  he  had 
become  a  mere  trustee ;  the  holder  of  the  bills  will 
not  be  driven  to  the  expense  of  commencing  a  suit 
in  Equity,  but  the  assignees  will  be  ordered  to 
give  such  a  special  indorsement,  as  will  prevent 
them  from  being  liable,  personally,  to  payment  of 
the  bills  (l).  The  case  would  be  diflferent  if  the 
amount  of  the  unindorsed  notes  was  greater  than 
the  debt  for  which  they  were  given  in  pledge ;  un- 
der those  circumstances,  the  legal  interest  in  the 
notes  would  be  in  the  assignees ;  who  would  be 
entitled  to  receive  the  surplus,  before  lending  their 
names  to  the  holders  of  the  notes  (m). 
Interest  on  (he      Interest  upou  the  balance  of  a  stated  account 

balance  of  a  stet-  t  •     xu       t  x* 

ed  account,  can-  may  be  recovered  at  common  Law,  in  the  shape  of 
undci^a  wmmia-  damages,. but  not  as  interest  due  by  contract:  and, 
"^-  being  matter  of  damages  only,  not  liquidated  be- 

fore bankruptcy,  cannot  be  proved  under  a  com- 
mission (ny 

The 

&  Walk.  243;  Ex  parte  Green^  Ex  parte  RowUm,   1  Rose,  17. 

ingy  IS  Yes.  £06:  see,  post^  (f)  Ex  parU  Mmbray,   1 

that  the  same  principle  applies  Jac.  &  Walk.  428. 

to  the  indorsement  of  a  bUl  of  (m)  Ex  parte  Bronn^  1  Glyn 

sale,  upon  the  certificate  of  a  &  Jameson,  408. 

ship  sold  whilst  at  sea.  (n)  Ex  parte  FumeauXf  % 

{k)ExparteHaU,\Iio9e,  15;  Cox»   219;  Ex parU  Koch,   1 
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The  Great  Seal  exercises^  (with  caution,)  a  dis-     Ruiei  as  to  se- 
cretionary  power  of  ordering  a  value  to  be  put  rbLnkraj^t?"  ^ 
upon  a  security  held  by  a  creditor;  instead  of 
directing  a  sale(o).    When  bankers  have  given  and  proof  in  re- 
their  acceptances,  on  the  security  of  promissory  ^^^^  ^  ^^^^ ' 
notes  delivered  to  them  by  a  trader,  who  becomes 
a  bankrupt  before  such  promissory  notes  fall  due, 
the  debt  may  be  proved  under  the  commission; 
but,  the.  Court  will  require  that  the  bankers  should 
take  up  their  acceptances  (p).     If  a  creditor,  as     a  bankrupts 
an  additional  security  for  his  debt,  take  the  bank-  2h^,iti*be^To- 
rupt's  acceptances ;  it  is  his  duty,  when  he  comes  f^sf*  thelr^exist- 
to  prove  his  debt,  to  produce  the  securities,  if  thev  ence  stated,  be- 

.      ,.  ,    .^        .  ,      «  fore  the  debt,  as 

are  m  his  power;  and  if  not,  to  state  the  fact  to  collateral  secun- 

.-,  .     .  j.i_         •         1.  T        x-L*    ty  for  which  they 

the  commissioners ;  otherwise,  by  concealing  the  ^ere  Ki?en,  u 
fact  respecting  the  bills,  he  might  himself  prove  p'^^*^- 
for  the  full  amount  of  his  debt ;  leaving  the  hold- 
ers of  the  outstanding  bills  to  come  in,  afterwards, 
and  prove  upon  such  bills :  thus  improperly  ex* 
^  posing  the  estate  to  a  double  proof  (j').     The  gene-    ^  hoiderof  bills 
ral  rule  in  bankruptcy,  as  to  proof  in  respect  of  p|!J|J'e^*hT^hS^^ 
bills  of  exchange,  is,  that  the  holder  may  prove  the  ■"«  ^^  ^  ■"[** 

^„  .  ,  n  ,       bills,  aspiinst  the 

full  amount  against  the  estate  of  every  person  who  ewtate  of  every 
is  a  debtor  upon  those  bills ;  with  this  restriction,  or ^iiTrespect 
(which,  if  in  particular  instances  it  may  bear  hard,  b'S'^^iingie  bin 
is  yet  necessary  to  guard  against  fraud,)  that  if,  has  been  paid  in 

previously 

Vc8.  &  Bea.  845 :  see,  however,  face  of  the  notes. 

the  before  cited  55th  section  of  (o)  Ex  parte  Smithy  in  the 

the  Stat.  5  Geo.  4,  c.  98,  for  the  matter  of  Hervey,  1  Ves.  &  Bea. 

recent  alteration  of  the  law,  with  521. 

respect  to  the  allowance  of  in-  (p)  Ex  parte  Bloxham^  8 

terest;  particularly  with  refer-  Ves.  5SS\  Sarratt  v.  j^tutint 

enoe  to  promissory  notes,  or  bills  4  Taunt.  208. 

of  exchange,  even  though  in-  (jq)  Ex  parte  Hoisack,  Buck, 

terest  be  not  reserved  on  the  892. 
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out  of  Mf  erai,     previously  to  the  proofs  a  part  of  the  debt  has  b«ea 

has  been  paid^  i     #• 

tbeproof CAD  only  recovered^  nrom  any  quarter^  the  proof  ca^  oaaly 
mainder  of  the  ^^  ^^^  ^^^  re8idue(r).  So,  when  a  creditor  has 
debt.  proved  in  respect  of  several  bills  of  exchange, 

drawn  by  the  bankrupt  and  discounted  by  the  cie^ 
ditbr;  should  one  of  the  bills  be  afterwards  paid 
in  full,  the  proof  as  to  that  biU  must  he  expunged : 
for  the  Law  considers  each  act  of  discount  as  a 
distinct  isolated  transaction;  and  though  theybnn 
of  proof  is  upon  the  whole  loan,  the  proof  is,  in 
truth,  upon  each  bill  separatdy  («). 
A  creditor  who      A  creditor  who  has  taken  goods  of  his  bankrupt 

holds  goods  of  hift  j   i^*       .  ,•  j.       i.»i  ^  ^i_  j 

debtor  under  an  debtor  in  execution,  canuot,  whilst  these  goods  re* 
SJ?'i.u'ni,  ^i^  unsold,  come  in  ^A  prove  under  the  commk^. 
until  the  goods    gjou  (^v     The  Same  rule  applies  where  the  credi- 

are  sold,  or  the  ^  '  *^ 

security  made     tor  holds  a  security,  which  has  not  been  made 

availablfi  as  vat  hh 

possible,  prove  availaUe  as  £Eur  as  possible :  for,  in  both  these  cases, 
""^^ajai^sudi  ^^^  amouut  of  the  debt  remaining  due  is  mot 


Bion 


^^^^^l       _.  certained.     But,  if  a  creditor  who  holds  bills,  or 

unless  be  consent 

to  take  the  sccu-  other  sccurities,  (obtained  in  the  regular  course  of 

rities  at  their  full  .  j       A      ^^  •*!,         •        ^        • 

nominal  value,     busmess,  and  uot  handed  over  with  a  view  to  give 

him  a  preference  (u),)  will  take  such  bills  at  the  foil 
amount  which  they  import  to  secure;  as  they  may 
be,  worth  less,  and  cannot  be  worth  more,  if  that 
amount  be  deducted  he  may  come  in,  and  prove 
for  the  balance  due  to  him,  as  any  other  credi- 
tor. 

(r)    Ex  parte    The  Royal  be  differeat  if  the  gooda  were 

«  Bankof  Seotlandf  19  Wes.  $11;  sold;  for  then  th^  remaining 

Ex  parte  Leers^   6  Ves.  645;  debt  w<m]d  be  certa^i:  S,  C, 

Ex  parU  Bloxham,  6  Ves.  450,  1  GJyn  &  Jameson,  63 ;    Ex 

601.  parte  SmUh^  in  the  matter  of 

(s)  Ex  parte  Barratt,  1  Glyn  Hervey,  2  Rose,  64. 
&  Jameson,  829.  (ii)    Ex  parte  Barclay,   1 

*   (<)  Ex  parte  Hopky^  1  Jac.  Glyn  &  Jameson,  279. 
&  Walker,  423 :  the  case  would 
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tox  (to),    And  a  pending  execution,  in  respect  of  a    Diatioction 

wticrc  the  6X6CU' 

joint  debt>  will  not  affect  a  creditor's  right  to  prove  tion  is  for  a  joint 
a  distinct  separate  debt^  under  a  separate  commis^  proof  oflered^io 

When  a  creditor  has  proved,  under  a  commit*    a  creditor  who 

h&fi  Droved  a 

sion  of  bankrqpt,  a  debt,  part  of  which  he  was  not  debt,  (Mirt  of 
entitled  t;o  proye;  the  Lord  Chancellor,  exerciang  uot*entitied  to 
in  bankruptcy  an  equitable,  as  well  as  a  legal,  ju-  ^Uol^;^i""^^^ 
rifiidiction,  will  not  permit  him  to  take  a  dividend  ceive  aoy  divi- 

dend. 

as  due  under  t)ie  commission,  unless  he  has  fulfill*' 

ed  all  his  own  obligations  to  the  creditors  claiming 

under  it :  and  if  he  have  actually  received  a  dividend 

in  respect  of  the  whole  sum  proved,  he  will  be 

compelled  to  refund  it  (j/). 

.    A  creditor  who  holds  a  joint  and  separate  securi-     Rule  as  to  the 

ty,  must,  on  the  bankruptcy  of  two,  or  more,  of  ^itorrhoWingT 

the  parties  responsible,  elect  whether  he  wiU  go  i^"urtty^7o  g^^ 

;igainst  the  joint  estate,  or  the  separate  estate  of  against  joint  or 

separate  estate* 

eaQh(is):  bar^  proof  under  one  conunission  will 
not  conclude  his  election ;  but  he  is  bound  to  make 
his  election  before  a  dividend  is  declared  of  the  es- 
tftte  against  which  he  has  proved  (a). 

A  debt  arising  out  of  dealings  prohibited  by  No  proof  ai- 
Law,  cannot  be  proved  under  a  commission  of  comtltttTwiU 
bankrupt  (J) :  and  although  such  transactions  may  ^^^  ^Jjl' 
constitute  only  a  small  part  of  the  demand,  yet,  if 

they 

(v)    Ex  parte  De    Teutetf  («)  Ex  parte  Hay,  16  Ves. 

Carrql^   ^   Roberts,,  1  Ves.  &  4?  Ex. parte  Bevan,    10  Ves. 

Bea.  289;  and  see,  Ex  parte  109;  Ex  parte  Adam,  1  Ves. 

Greenwood,  Buck,  $$5»  &  Bea.  494. 

(x)  Ex  parte  Stanborough,  5  (a)    Ex    parte  Mwsband,  5 

Mad.  89.  Mad.  42]. 

m     * 

(y)  Ex  parte  Hilton,  1  Jac.  (b)  Ex  parte  Mather,  8  Ves. 

&  Walk.  469.  373.  • 
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.  they  are  so  mixed  up  with  the  general  aecount  be^ 
tween  the  parties  as  to  be  inseparable  therefrom, 
no  proof  whatever  can  be  made,  for  any  part(c)' 
or,  (as  against  A  debt  arising  out  of  a  bond  given  as  pnsemium 
Tn'iapect '^r  pudaris,  is  good  against  the  obligor  himself;  but, 
bond  given  as  jf  jj^  become  a  bankrupt,  the  bond  cannot  be  proved 
ris.  under  his  commission,  so  as  to  come  in  competi- 

tion with  creditors,  whose  claims  are  founded  up- 
on transactions    liable  to  no  impeachment  (d). 
Rules,  with  re-  Courts  of  coumiou  Law  will  set  aside  a  judgment 
!J^ities^atcom'  fouudcd  ou  an  usurious  security,  without  compel- 
monLaw;         |j^g  repayment  of  the  money  actually  advanced, 

with  legal  interest :  the  instrument  being  void,  no  ' 
terms  can  be  imposed  in  favor  of  the  holder  there- 
of (^).  A  previous  decision  of  the  Court  of  Com- 
mon Pleas  must,  it  should  seem,  be  considered  as 
overruled ;  or,  at  least,  much  shaken ;  unless  it  can 
be  distinguished  by  the  circumstances  adverted  to 
by  Lawrence,  J.,  in  that  case ;  namely,  the  laches 
and  in  Chancery:  of  the  party  Seeking  relief  (y).    In  the  Courts  of 

Chancery,  however,  the  party  coming  for  equita- 
ble relief  must  offer  to  pay  what  is  really  due  (g) ; 
and  also  make  out  the  charge  of  usury  by  legal  evi- 
dence, or  have  the  confession  of  the  party;  in  aO 

cases 

(c)  Ex   parte  Buhner ,    IS  gal  contemplation.  For  the  doc- 
Yes.  320.  trine,  both  legal  and  equitable, 

(d)  Ex  parte  Ward,  cited  in  in  such  cases,  see  the  head  of 
Ex  parte   Mumford^   15  Ves.  "Annuities,"  vol.  1,  p.  510. 
290.  U )    ^«»M^   ▼•  O'Brien,   1 

(e)  Roberts  v.  Goff,  4  Barn.  Taunt.  414. 

&  Aid.  92.     This  rule  does  not         (g)   Mason  v.  Gardiner,  4 

apply  to  annuity  transactions,  Br.  438;    Dfdhiac  v,  Dalbiac, 

which,  though  oppressive,  are  16  Ves.  124. 
not  naoMsarily  usurious,  in  le- 
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cases  not  coming  under  the  equitable  jurisdiction 
in  bankruptcy.    That  jurisdiction  goes  much  fur-  and  the  reiaxa- 
ther,  in  this  instance^  than  Courts  either  of  Law  ofeyidence'^d^ 
or  Equity;  in  bankruptcy,  it  is  sufficient  to  sug-  t?S  t^^^SJ! 
gest  usury  in  a  petition,  presented  either  by  any  ^ptcy. 
creditor  or  the  bankrupt  himself,  supported  by  the 
affidavit  only  of  a  party  interested,  and  resting  up- 
on mere  information  and  belief,  to  put  the  party 
charged  with  usury  to  prove  against  himself;  for 
the  purpose,  not  of  giving  him  his  real  debt,  but, 
of  cutting  him  off  from  all  relief  (A). 

Formerly,  if  the  grantor  of  an  annuity  became     Rules  as  to  iim 
bankrupt,  the  annuitant  could  only  prove  for  the  Innuityrand*" 
amount  of  arrears,  actually  due  at  the  time  of  the  tiI^^|[S3^ 
bankruptcy;  unless  the  bond,  by  which  the  annu-  commiwioD 

against  the 

ity  was.secured,  was  broken,  and  the  penalty  forfeit-  grantor: 
ed,  before  the  bankruptcy  of  the  grantor;  but,  now, 
in  all  cases,  the  course  is,  to  have  the  annuity  va- 
lued, and  proof  is  admitted  accordingly.  And, 
(we  may  repeat,)  it  makes  no  difference,  whether 
the  annuity  was  secured  on  real  property,  or  was  a 
mere  personal  grant  (t).  It  is  not  only  unimport- 
ant, what  was  the  nature  of  the  assurance  by 
which  the  annuity  was  secured;  but,  also,  whe- 
ther there  are,  or  are  not,  any  arrears  due  upon 
the  annuity,  at  the  time  of  the  bankruptcy  (k) : 
if,  however,  the  annuitant  have  received  any 
payments  subsequent    to   the  bankruptcy,  they 

must 

(A)  Ex  parte  Scrwener^  S  Mad.  246. 

Ves.  &  Bea.   15;  Benfield  v.  {k)  Stat.  5  Geo.  4,  c.  98,  s. 

Solomons^  9  Ves.  84.  52:  see  Ex  parte  TMstlewoodf 

(t)Ex  parte  Artu,   2  Ves.  19  Ves.  249;   and' the  head  of 

Senr.  489;    Ex  parte  Key,  1  "  Annuities,"  vol.  1,  p.  515. 
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must  be  deducted  from  H»  proof (/).  The  ac- 
tual iTalue  of  an  annuity,  at  ti^  time  of  thai  banb- 
cupticy  of  the  grantor,  can  never  be  OBtimated 
merehf  by  the  original  price;  although  that  is 
an  ingredient  whic^  must,  to  a  certain  extent, 
be  taken  into*  account,  iu  fSpmning^  auoh  esti^ 
mate.  StiU  less  cAn  the  redemption  price  be  admits 
ted  as  the  criterion  of  value;  lit  is  not  originally 
fixed  Upon  any  calculation  of  value;  and  its  amount 
continues  .  always  the  save,  not  varying  with 
those  circumstances  which-  must>  of  necessity,  al- 
ter the  real  value,  Therule  of  calculation,  in  such 
caaes,  appears  to  have  been  foianerly  very  vague; 
but  the  late^  statute  o£  5  Geo.  4^  has  established 
the  principle .  previously  laid  down  by  Lord  El- 
don,  namely,  that,  where  there  are  no  peculiar  cir* 
cumstances  to^  affect  the  price  as  it  is  altered  by 
the  eflluxion  of  time,  and  cmlyby  the  effluxion  of 
timej  it  must  be  presumed,  that,  the  parties  acted 
£etirly  at  the  time  when  the  contract  was  made ; 
andi,  that,  the  value  of  the  annuity  is,  the  original 
sum  given,  with  a  due  allowance  for  the  time>f9f 
eigoymeiit,  or,  rather,  fpr  the  variatiou  occasioned 
by  the  lapse  of  time  since  the  grant.  :  Should  the 
que$tion  be  brcM^ht  before  the  Lord  ChaoceUor, 
fitting  in  bankruptcy,  he  will  notice  any  fraud,  or 
oppression,  which  may  have  tainted  the  origiual 
transaction ;  although  the  nature  of  the  contract 
may  not  have  been  adverted  to  by  the  commission- 
ers (m).  The  17th  section  of  the  stat.  of  49  Geo.  3, 

c.  121, 

(J)  Ex  f  arte  Key,  ubi  supra,       Mer.  14,  128;  S.C.    19  Ves. 
(m)    £r  parte  JVhiiehead,  1      561:  see,  also,  Er  parte  This- 


JBANKJlUPyCY.;  ♦IS 

c*  121,  made  na  provuiioii' with  re^rd  to  |i  jowt 

grant  of  an  annuity^  or  to  the  situation  of  «Mir«tiei« 

The  object  of  the -clause  w^  merely  to  discharge  and  the  rights,  m 

the  bankrupt  himself^  and  hia  future  effects;  but  ^ostbimteTc^ 

could  never  have  been  int^ided  to  bar  the  annui-  1^^]^*^^^ 

tant's  right  of  proceeding  against  the  solvent  co-  ^^^ 

grantors^  or  sureties.    T!hat  rig((t>  however^  could 

hardly  be  made  available  at  coiwaon  Iraw^  suppos** 

ing  he  took  (as  he  would  be  justly  entitled  to 

take)  a  dividend  on  the  estimated  value  of  the  an** 

nuity^  under  the  comnussion  against  the  banlo'upt 

grantor;  for  a  Coart  of  Law  has  no  means  of  apr 

portioning  the  yearly  value:  the  question  cou^ 

only  be  de^dt  with,  satis£^torily^  in  Equity  («)« 

But  the  52nd  section  of  theqonsolidatfid  bankrupt 

act  removf^  any  doubt  ivliich  might  previously 

have  ariMn  with  mspeet' to  the  proper  cqunif 

to  be  pursued  by^  or  against,  surety  in  such 

oases  (o). 

When,  upon  a  dissolution  of  partnerdMi|^»  the  An  annuity  te- 
existing  lease  of  the  prenuses,  in  wUch  the  bus^  blillluo^ditiJI^ 
ness  is  carried  on,  is  assi^ed  to  the  oontinuing  *^J^^<^^ 
partner;^  who,  in  consideration  thereof,  grants  an  oompeiiedtoquit 

,  the  premiMSy 

annmty  to  the  retiring  partner,  secured  hy  an  asr  without  any  act 
signment  in  trust  both  of  the  existing  lease  and  all  ^^^'^  ^^^ 
benefit  of  renewal  thweed^  and  als^  by  bond,  cour 
ditioned  to  be  void  pn  payment  of  the  annuity,. or 
in  ease  he  should,  at  any  time  itfter  the  expiration 
of  the  then  existing  lease,  be  dispossessed  ef  and 

compelled 

tlemoodf  19  Yes.  254;  S.  C.  1          (o)  See  the  provisions  of  the 

Rose,  295.  statute  stated,  ante,  vol.  1,  p. 

(n)   Baxter  v.   Nieholkt  4     516,  ia  the  chapter  on  "  An- 

Tatint.  92.  nuities." 
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compeUed  to  quit  the  premises,  without  any  coHu* 

it  not  avoided  by  sioD,  contrivance,  Ect,  OT  default  of  his  own:  if  the 

n  rup  y.   ^5QJJ^JJ^^JJ^g  partner  ohtain  a  renewal  of  the  lease, 

and  then  become  a  bankrupt,  whereby  the  renew- 
ed lease  passes  under  the  assignment  of  his  estate; 
this  is  not  such  a  dispossession  as  was  contemplat- 
ed by  the  agreement,  and  the  retiring  partner  has 
a  lien  on  the  premises  for  his  annuity  (p). 
A  coDtnict  be.      If  a  customer  agree  to  pay  into  a  bank,  com- 

wT^bRMn^^^  posed  of  four  partners,  bills  of  exchange,  indorsed ; 

firmcoiuiiBtingof  m^^^Q  take  in  return  their  promissory  notes;  the 

four  partnen,  *  •' 

that^  bills  paid  in  relation  of  debtor  and  creditor  is,  by  the  contract, 

by  the  customer 

shall  yest  in  the  Created  with  rcspcct  to  aU  bills  paid  into  the  bank, 

bankers,  for  the  j^xi'j.  i  At^/s 

purpose  of  being  and  uotcs  taken  m  return,  so  long  as  the  firm  con* 
iSTthat^h^  cus-  ti^^^s  the  same  as  when  the  agreement  was  enter- 
toroer  shall  take  g^  ]j^iq  .  jm^  jf  /^  fohole  of  the  partners  become 

in  return  thnr  ^         -^ 

promissory  notea;  bankrupt,  uo  lien  Can  be  claimed  upon  the  bills 
thlTbankruptcy  paid  in  bcforc  such  bankruptcy ;  such  bills,  will  be 
morefof"he  firm:  ^^^  to  havc  been  paid  in  for  the  purpose  of  being 

discounted,  and  the  property  in  them  to  have  be- 
bills  paid  in  sub*  come  vestcd  in  the  bankers  (q) :  but,  if  one,  or 
^tchilled?7c"^*  ^'^ore,  of  the  partners  become  bankrupt,  and,  sub- 
contrart  *b  ^he  scqucutly,  biUs  are  paid  in ;  this  transaction  can- 
delivery  of  pro-  not  be  referred  to  a  contract  made  in  contempla* 

missory  notes  of  , 

the  rmunmn^     tiou  of  the  sccurity  of  the  whole  four  original 

partners;  .  t.        xi.  j.  •  • 

*^  partners :  when  the  customer  receives  promissory 

notes,  purporting  to  be  the  security  of  the  four, 
but  which,  in  truth,  are  the  security  of  fewer  than 
the  whole  number,  he  does  not  receive  the  consid- 
eration he  contracted  for ;  and  his  bills  were  de- 
livered 

(p)  Holy  land  \,De  Mcndez,         (q)  Ex  parte  M^Gae^  2  Rose, 
3  Meriv.  180.  377,  note. 
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Uvered  to  persons  to  whom  his  contract  did  not 
apply :  should  they,  therefore,  also  become  bank- 
rupts, their  assignees  cannot  retain  the  bills  so 
paid  in ;  the  promissory  notes,  however,  given  in 
return  for  the  bills,  must,  of  course,  be  restored  (r). 
And  if,  by  construction  of  a  written  document  to  unless  tbe  cii». 
that  effect,  an  agreement  can  be  fairly  inferred,  that,  th^uhe^Dtn^ 
notwithstanding  the  change  of  firm,  the  contract  ^^^{^^ 
made  with  the  original  firm  shall  be  continued;  the  <i»ued. 
depositor  of  bills  with  the  new  firm  could  have  no 
relief  («).    But,  a  customer  who  has  deposited  mo-     Responsibility 
ney  in  a  banking  house,  and  leaves  it  there  after  Lr  ITfa'i^n'i^If^ 
some  of  the  original  members  of  the  firm  have  ^^^^' 
retired;  does  not,  merely  by  rieceiving  interest 
from  the  firm,  as  subsequently  constituted,  release 
the  retiring  partners  (t). 

Where  bills,  not  due,  have  been  deposited,  in     e1\u  undue, 
trust,  with  bankers,  who  fail  before  the  biUs  be-  JaSkSiTllit, 
come  payable,  the  depositors  may  reclaim  them :  ^^y*  "p^"  **»?j^ 
but,  as  upon  the  faith  of  such  growing  securities,  reclaimed; ' 
credit  may  have  been  given  to  the  owner,  by  the  for  any  mims  ad- 
bankers  ;  it  would  plainly  be  a  fraud  on  their  es-  ^^"h  thereof.^ 
tate,  and,  consequently,  on  the  general  creditors, 
if  the  bills  were  not  subject  to  a  lien  for  the  ba- 
lance {u).     And  where  such  short  bills,  by  agree-    iron  the  credit 
ment,  either  expressly  made,  or  to  be  inferred  from  SL^uw^wwln! 
the  usual  course  of  dealing  between  the  parties,  Hl^  *^  ^'*^'  ?• 

,  ^  r  '  if  they  were  casby 

were 

(r)  Ex  parte  M'Gae,  19  WeB.  213;  SleecKs  case,  1    Mcriv. 

609;    Ex   parte  Ronton,    17  568.    See  post 

Ves.  431.  (tt)  Ex  parte  Waring,  IngUt, 

(0  Ex  parte  Marsh,  ft  Rose,  ^  Clarke,  19  Yes.  349;  Ex 

243.  parte  Wakefield  Bank,  in  mat- 

(I)  Oaugh-y.  Davies,  4  Price,  ter  ofBoldero,  1  Rose,  243. 
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hehaiinospeciflc  Were  to  be  considered  as  eash^  on  the  Credit  ot 
proyeibradebt:  which  the  depositor  WES  entitled  to  draw,  as  if 

they  werie  cash;  he  will,  therehy,  be  precluded 

from  recurring  to  them  specifically;  and  can  only 

be  permitted  to  prove  in  respect  thereof  as  for  a 

but  the  mode  of  debt  (w).    But,  thfe  fact  that  the  amount  of  bilb 

entry  in  the  •       i   •  «  .    «       i  •    -i 

books  of  tiie  remitted*  by  a  customer  to  hfs  banker  was  earned 
kh;  pnwelnt  ^^*^  ^^  ^^^  colttmu  of  the  banker^B  books,  affords 
chjufgrofLroper-  ^^  neccssary  inference  'of  an  agreement,  that,  as 
ty  uithe  bills:     ^oou  as  bills  reached  the  banking  house  the  pro^ 

perty  should  be  changed;  If  the  biHs,  notwith- 
standing the  column  into  which  their  amount  was 
carried,  were  entered,  not  as  cash,  but,  as  Wfls, 
there  is  no  ^ound  for  as^umhig  that  a  bargain  has 
been  made,  enabling  the  banker  to  use,  as  his  own, 
nor  does  tiie  pro-  the  bills  deposited  with  him.    Even  although  the 

mise  of  the  bank-  ,       '.  ,  ..  -m     ^       'gt 

ers,  to  answer  b^kcT  may  have '  Undertaken  to  answer  drafts,  if 
KLm^S  required,  to  thfe^amount  of  the  biUs  so  totered; 
such  bills,  neces-  yg^  if  the  cash  balance  of  the  customer,  in^en- 

sanly  infer  any      •'      '  .  '  * 

such  change,      dcutly  of  the  WHs,  be  in  his  faror  when  the  bank- 
er becomes  bankrupt;  the  Customer  may  recover 
the  amount  of  aH  his  bills  which  ^ere  at  that  time 
in  the  banker's  hknds  (jt). 
But  on  what^       Whatever  may  be  the  terms  upon  which  bills 
r.'Xd'l^   are  remitted  to  bankers,  if  they  arenidorged,  tite 
donleMhey'may  *>attkers  havc  it"  in  thcif  power  to  pledge  or  dis- 
and  wiTcn'^thu'    ^^^°*  them ;  and,  as  the  money  thus  improperly 
has  been  done  be- received  ou  them  would  have  "  no  ear-mark,**  if 

fore  the  bank- 

ruptcyofthe      they  are  so  dealt  with  before  the  bankers'  bank- 
positorcan  oniy^  ruptcy,  the  depositor  can  only  come  in  as  a  gene- 
ral 

(w)   Ex  parte  Sdrgeant^   1  («)    Thompion  ▼.   Giles,    ^ 

Rofe,  154.  B^km.  ar  Cress.  42d. 
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ral  creditor:  for,  although  such  a  disposal  of  the  come  in  ^  a  ge: 

.  neral  creditor: 

bills  would  be  against  the  faith  of  the  agreement, 

and  oh  the  part  of  the  bankers  fraudulent ;  yet,  it 

would  embarrass  all  commercial  dealings,  if  the 

original  owner  of  the  bills  could  follow  them  into 

the  hands  of  a  hand  fide  holder,  whose  equity  would 

be  equal  to  his  own;  and,  in  such  a  case,  the  max* 

im  meliar  est  conditio  possidentis  must  preyail  (y). 

But  so  long  as  a  bill  is  retained  in  a  banker's  hands,     So  long,  how* 

whether  he  writes  it  short,  or  not,  in  his  books,  if  reoeivS  with* 

he  received  it  with  instructions  to  apply  it  to  a  jjljjlyft'^^a  par- 

particular  purpose,  and  keeps  it  without  objecting  t*c«iiar  purpMe, 

to  those  instructions,  he  must,  in  general  cases,  own  hands,  they 

hold  it  subject  to  them(%).    And  where  bankers  the  ina^uctions*! 

have  permission  to  discount  a  customers  short  ^^^^l  SSI^"nt 

bills,  for  particular  limited  purposes,  a  discount  ^«  *>*"  ^^^  s^ 

'  ^  r-      IT  '  ral  purposes,  if 

for  any  other  purpose  would  not  be  within  the  not  acted  upon, 

•     •  \A      x.  4.  •     v^J-  ^^    ,  will  not  affect  the 

permission,  nor  would  what  remain  \iiidiscounted  depositors  lUn. 
be  affected  by  such  permission  (a);  but  will  con- 
tinue to  be  the  property  of  the  remitter  (i) ;  the 
case  would  be  the  same,  even  if  the  permission  t6 
discount  were  for  general  purposes,  provided  the 
bankers  have  not  availed  themselves  of  that  pow- 
er>  but  the  bills  remain,  undue,  in  their  hailds  at 
tiie  time  of  their  bankruptey  (c). 

'    If  a  person  pay  money  into  a  banking  house     a  depositor  of 
in  his  own  name,  but,  with  a  direction,  that,  it  Slr^'tobf  ^"^ 

should 

(y)  Ex  parte  Twogood^  19  42:  see  a  case  oC  exception, 

Ves.  282;  Ex  parte  Peaie^  in  Grant  y.  Austen,  3  Price,  67. 
the  matter  of  Boidero,  19  Ves.         (a)  Ex  parte  Pease,  ubi  su- 

38,  46;  Thompsim  t.  Giles,  2  jprd,  p.  55. 
Bam.  &  Cress.  429.  (6)  S.  C,  p.  58. 

(a)  Ex  parte  Pease,  19  Ves.         (c)  S.  C.  p.  60. 
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tnnaferred  to  a  ghould  be  transferred  to  the  use  of  another,  upon 
ditionaiiy,  4  an-  the  performance  of  a  certain  condition ;  all  risk  as 
penon  ibrUie  se-  ^  ^^  Security  of  the  mouey  rests  with  the  depo- 
moiMy!^tii?Uic  ^^^^f  ^^^^^  *^®  transfer  is  actually  made ;  or  un- 
transferumade.  Jess  the  Other  party  has  done  some  act  taking  the 
An  appropri-   nsk  upon  himself  (d ).     Where  an  intention,  on  the 

ation  of  securt-  *  .  * 

ties,  insisted  on  part  01  a  remitter  of  securities,  to  have  those  se- 
bankrapt,  must  curitics  appropriated  in  favor  of  one  who  subse- 
bc  dearly  made  q^gntIy  becomes  a  bankrupt,  is  insisted  upon  by 

the  bankrupt,  or  his  assignees;  but,  either  by  his, 

or  their,  act,  the  Court  is  prevented  from  seeing 

what  the  appropriation  intended  reaUy  was,  every 

inference,  within  the  bounds  of  fair  presumption, 

must  be  against  the  claim  {e). 

A  debtor  who.      Of  course,  whcrc  a  debtor  deposits  title  deeds 

dLllngN  hall  re-  with  a  firm,  cousistiug  nominally  of  five  partners ; 

fafSa^ormel"'  ^^f  ^Y  ^  Subsequent  agreement,  on  receiving  a  fur- 

•^"^'  *^  °^^[  ther  loan,  the  debtor  recognizes  four  of  the  part- 

creditors,  cannot  .  o  * 

afterwards  split    Qers  as  his  Creditors,  with  respect  both  to  the  first 

the  demands.  «         . 

as  well  as  the  second  advance  made  to  hun;  he 
will  be  estopped  from  afterwards  splitting  the  ac- 
counts, and  contending  that  the  debt  first  due  to 
five  nominally  is  extinguished,  by  a  balance  not 
covering  the  second  advance  made  by  the  four  (y). 
A  banker,  di-       If  a  banker  be  directed  to  apply  bills  to  a  parti- 
bills  to  a  parti^-    cular  purposc,  he  must  so  apply  them,  or  express 
m«lrt  »"a'Spiy'     Ws  dissent  (g):  with  respect  to  the  application  of 
ftiinr^'^  indefinite,  or  general,  payments,  our  Courts,  fol- 
lowing the  rule  of  the  civil  Law,  give  the  option, 

in 

(d  )  Calley  v.  Short,  Cooper,  (/)  Ex  parte  Alexander,  1 

152.  Glyn  &  Jameson,  419. 

(e)  WilUanuon  v.  Thompson,  (g)  Ex  parte  Aikm^  %  Mad. 

leVes.  450.  198. 
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in  the  first  place^  to  the  dehtor ;  to  the  creditor  in 
the  second  place ;  that  is,  only  if  the  debtor  gave 
no  directions  (A).     When  neither  of  the  two  ap-     Raietaatothe 
plies  the  payment,  the  Law  makes  the  appropria-  defin^,  or  ^eoe- 
tion:  but  here  it  has  been  held  a  doubtful  question,  "**'  p*ym«n^  • 
whether  our  Courts  have  acted  up  to  the  principle 
of  decision  on  which  the  civil  Law  proceeded;  ac- 
cording to  that  code,  an  indefinite  payment  was 
first  applied  to  the  most  burthensome  debt; — to 
one  that  carried  interest,  rather  than  to  that  which 
carried  none; — ^to  one  secured  by  a  penalty,  rather 
than  to  that  which  rested  upon  a  simple  stipula- 
tion; and  if  the  debts  were  equal,  then,  to  that 
which  had  been  first  contracted :  but  there  are  re- 
ported decisions  of  Courts  of  Law,  by  which  it 
appears  to  have  been  held,  that,  in  the  absence  of 
express  appropriation  by  either  party  at  the  time 
of  payment,  the  creditor  may,  at  any  subsequent 
period,  elect  how  the  payments  shall,  retrospec- 
tively, receive  their  application  (»).     There  are,  u  seema,  that, 
however,  other  cases  which  are  irreconcileable  with  p^^iJ^X^^b^n 
this  indefinite  right  of  election  in  the  creditor;  »»»dc  at  Uie  time 

^  orpaymeDty  the 

and  in  which  it  has  been  held  incompetent  for  the  creditor  must  ap- 

J.,         .,^  ^  __  ply  such  payment 

creditor  to  elect,  ex  post  facto,  to  apply  the  pay-  to  the  oldest,  or 
ment  to  the  latter,  or  the  less  burthensome,  debt;  thp^nromrdebti 
leaving  an  older  debt,  or  one  which  it  was  more 
for  the  interest  of  the  debtor  to  have  discharged, 
still  unsatisfied  (il^).     The  cases  last  alluded  to, 

(which 

(A)    Dig.    lib.    46,.  Itl.    d;  1194;  FFttttiuon  v.  Sieme,  9 

HoHoU  v.  SmUherif  It  Vet.  Mod«  427;  Newmarchy.  Clay^ 

121;  ilfaiifitfi^  v.    Weitem^  t  14  East,  2d9;  Peters  v.  An- 

Ven.  607.  dersim,  6  Taunt.  596. 

(t)  Goddard  ▼.  Coc,  2  Str.  (A)  CAase  v.  Box,  2  Freem, 

VOi;.  II.  F  F 
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(which  mclude  several  receiit  decisionB^)  agree  with 
the  civil  Law;  and  sQein>  now,  to  form  the  general 
Certainly,  iu  lule  of  our  own  Courtsk  At  aU  events^  in  the  case 
bankfug  ac-  of  a  banking  account,  where  all  the  sums  paid  in 
/She^fitf"^  form  one  blended  fund,  the  parts  of  which  have  no 
ifm  on  the  debit  longer  ftuy  distinct  existence ;  (and  where  the  part> 
duced  by  the      nersUp  firm  receiving  the  deposit  remains  unalter* 

first  tf«m  on  the       ,,*vv.,  .  11. 1/1         .  ii«* 

credit  side.        ed  (Q^  it  IS,  presumably,  the  first  ttem  on  the  debit 

9ide  of  the  account  which  is  reduced  by  the  first 

item  on  the  credit  side  (m).    Upon  that  principle 

all  accounts  current  are  stated,  and  particularly 

cash  accounts :  the  account  is  not  to  be  taken  back* 

lizards,  striking  the  balance  at  the  head,  instead  of 

The  appropri.  the  foot,  of  it,    lu  ouc  cafic,  the  Court  of  King's 

llymeu%l»7    Beuch  thought  the  appropriation  of  general  pay- 

pr^*J^for"d^i-  wents  a  questiou  more  proper  for  decision  in  Chan- 

sioii  in  Chancery  ^pyy  ^han  at  common  Law (h).    This  opinion  seems 

than  at  common  *  ^    ^   ^  * 

Law:  to  havo  beeUj  since,  in  some  degree  justified; 

though  not  exactly  qq  the  ground  assigned  in  that 
case :  it  is  at  least  certain,  that>  the  doctrine  upon 
the  subject  was  in  a  perpetual  state  of  fluctuation 
i^  Courts  of  conunon  Law,  before  the  luminous 
exposition  it  received  in  Chanceryi  in  Chytom'$ 
case ;  and  has  not  been  quit^  S€^  at  rest,  it  should 
but,  in  all  Courts,  appear,  even  by  that  able  judgment  (o).  It  does, 
Hre  wnSTto*    however,  appear  to  be  well  settled,  in  all  Courts, 

that, 

^61 ;  MeggM  v.  MilU,  1  Lord  (m)  ChyUm'i  case,  1  Menv. 

Bl^m.  ^87;    Dawe  v.  Holds-  605,  608:  see  post, 

worth,   Peake,   N.   P.' C.  64;  (»)    Champion  v.    Scott,    1 

Bedsnh4m  9.  Pwohas,  i  Barn.  BarnArd.  K.  B.  R.  199. 

9i  Aid.  46;  Brooke -f.  Ender^  .     (0)    Simsom   ▼.    Inghmm,  S 

ky,  2  Brod.  &  Bing.  79.  Dowl.  k  RyL  t53;  8.  C.  9 

(/)    Simsom    v.  Inghamy  8  Barn.  &  Cress.  75 :  See  Sm- 

Aoiri.  h  RyL  f  5S;  Gougk  v.  son  v.  Cooke,  1  Bingham,  468. 
Dames,  4  Price,  218:  tee  post. 
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that,  whete  a  penon  has  two  demancb,  otte  recoup-  the  KqQidatkm  «f 
niEed  \xy  Law,  and  tbe  other  aiittag  out  erf  tranflae-  D^refemd  to 
tioQS  forbidden  by  Law,  and  an  uaapprcMpriated  pay*-  lll^^^^^nlT 
ment  is  made  to  him;  the  Law  will  appropriate  it 
to  the  denumd  which  it  aclmowledg^sr,  and  not  to 
the  demand  which  it  prohibits  (p). 

If  one  of  two  co-partners  purohase  a  akip,  and    Effect  of  a  bui 
pay  forit,  entirely,  out  of  his  own  funds;  but,  exo*  ceipt  for  a  share 
oute  A  bill  of  sale,  and  receipt,  to  hit  partner  for  a  ^l^t  fo^ JTich 
ahaxe,  of  which  he  is  willing  to  giro  the  partner  *en«y  reS^; 
an  option  of  becoming  purchaser^  belieying  him  to 
be  a  trusts  worthy  man,  who  would  not  a^ail  him*- 
self  of  these  documenta  without  fulfilling  the  ex<- 
pectatiQQS  formed  from  his  supposed  integrity: 
isdiould  payment  be  refosed,  the  red  purchaser^ 
were  he  to  proceed  by  action  at  JjOlw,  might  he 
estopped  by  the  bill  of  aale  and  receipt  (q) ;  an^ 
therefore,  is  not  bound  to  run  the  risk  of  being  do* 
feated  by  auoh  a  fr^tudulent  d^noe ;  but  may  come  relief  may  be  had 
tq  a  Court  of  Equity  for  a  discovery:  and  hia  hiU '°   **"'^^' 
for  that  purpose  being  entertained,  the  Court  wiU 
not  be  dispoeed  to  occaaiott  a  multiplicity  of  snita^ 
by  making  him  go  to  a  Court  of  Law  fw  relief  (r>. 
And  it  10  to  be  obaerin^^  that«  ovw  if  the  regietor  noce,  even  ir  the 
aets  (^)  be  ht Id  to  wake  the  registry  conekistve  m  l^kftiir^s- 
to  the  ownerdiip  (i>,  tiist  does  not  rfect  the  «ww^  l7tS'!S;S 

^QQ  ilill  Hie  purctiete 

(p)  Wrigh^v.Lamg^SBBm.     the    fraudiil^iik  party  beconie 

{q)   Ex  parU  Houghtant  17  (<)  Statutfs26  Geo.^  C.  6Q; 

Vf#.  i^8,  and  34  Qeo.  3,  c.  68 ;  4  Geo. 

(r)  RyU  V.  Haggte^   1  J^r  4,  c.  41. 

^  W«D(.  ^87 :  see  u^  bow  (0  Ex  fivrU  YaUop,,  15  Yet* 

far  that  relief  must,  af  ^g^Rpai  71;  f^x  f^rt^    HofikghtQnt   \J 

other  creditors,  be  qualified;  if  Vfy^  SI 3. 

F  Ft 

.A 
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mottey  niuat  be    tioD  whether  the  price  is  to  be  paid  or  not.    A 

man,  in  such  case,  is  not  less  the  owner  because 
but  the  ship  re.   he  has  to  pay  the  purchase  money  (u).    But,  it 
quaSfied,  *"     has  been  decided,  repeatedly,  of  late,  that,  the  re- 
gistry is  not  always  conclusive  of  the  ownership ; 
and  that  the  ship  register  acts  have  not  repealed 
the  statute  of  the  21st  of  James  1st,  c.  19;  nor,  of 
course,  wiU  they  be  held  to  render  those  sections 
of  the  late  general  bankrupt  act  inoperative,  in 
which  the  provisions  of  the  statute  of  James  have 
in  case  of  bank-  been  embodied.  Notwithstanding,  therefore,  a  ship 
■fauu^ei  which     may  havc  been  registered  in  the  name  of  one  partner 
^"J^^PJ'^J^'  only,  if  the  apparent  ownership  and  disposition 
sioQ  and  diapoei-  thcrcpf  havc  been  in  the  whole  partnership,  it  will, 

tion  of  ooe  who 

becomes  bank-    wnddt  a  commissiou  of  bankruptcy  against  them,  be 
aiffoect:  "**^    considered  asjoiut  property  («;).    Therefore,  when 

it  was  said,  that,  bankruptcy  makes  no  difference  in 
such  a  case  (a;);  and,  again,  that,  the  registry  is  con- 
clusive evidence  of  the  property,  even  as  against 
creditors  under  a  bankruptcy(y) :  these  declarations 
— even  if  they  were  considered  as  isolated  proposi- 
tions, and  not  taken  in  connection  (as  they  ought  to 
be)  with  the  whole  of  the  judgments  of  which  they 
formed  a  part — ^must  be  held,  to  have  proceeded 
from^  a  wish  to  avoid  contradicting  the  previous 
a  contrary  deci-  dccisiou  of  a  Court  of  commou  Law(»):  a  deci- 
•SSnTTaii  ^^  sion,  however,  which  has  been  held  to  strike  di- 
rectly 

(«)  Ryle  V.  Haggie,  1  Jac.  5  Man.  &  SeL  237. 

&  Walk.  289  ;  Davis  v.  Earl  («)  Mestaer  v.  OiUespie,  1 1 

of  Stratkmare,  1 6  Ves.  428.  Ves.  624. 

(w)  Ex  parte  Bum,  1  Jac.  (y)    Ex  parU   YaUop,  M 

&  Walk.  878;  Mankhouse  y.  iupriL 

Hdy,     2    Br.   &   Bing.   114;  (a)  Camden  v.  Harriefm,  $ 

Mair  ▼.  Giemie,  4  Mau.  &  Sel.  T.  R.  711. 
244;  Robktean  y.  Maedonnell, 
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rectly  at  all  trusts^  arising  even  by  operation  of  arising  eveo  by 
Law  (a) :  which^  (as  appears  by  the  authorities  al-  iSTw :  '^"  ^ 
ready  referred  to,)  later  decisions  both  of  Courts  of 
common  Law  (b),  as  well  as  those  of  Equity,,  hate 
discountenanced ;  and  which  has,  finally,  been  limit- 
ed, at  least,  as  to  the  general  doctrine  deducible 
therefrom,  by  express  legislative  enactments  (c). 

It  would,  evidently,  open  a  wide  door  to  fraud  ship  ownen  can- 

xi_     i_      1  A 1        •    -J*  •  X  i»   !_•       •        not  exempt  such 

upon  the  bankrupt  laws,  if  propnetors  of  smppmg  property  from 

,  could  itnake  such  property  not  available  for  pay-  I^^^^^J^ot  ^^ 

ment  of  their  lust  debts,  under  a  commission;  *»■•"■*  **'^"" 

.*'  selves,  merely  by 

merely  by  having  the  vessds  registered  in  the*  registering  the 

^  .  vessels  in  the 

names  of  others,  for  their  own  use:  or,  e  canverso,  names  of  othen: 
if  a  party  having  registered  vessels  in  the  name  of  han4°cWmthr 
another,  who  becomes  bankrupt,  were  let  in  to  ^Ip*  *•  ^^}^ , 

'  *   '  ovrn,  so  as  to  dc- 

shew,  that,  the  bankrupt,  though  in  possession,  as  ^«*  the  creditors 
apparent  owner,  had,  in  fact,  no  interest  in  the  whom  they  have 
ships :  the  moment  a  purpose  to  defeat  the  policy  ^^Msesslon^  up^to 
of  the  Law,  by  fraudulent  concealment,  is  estab- JJIJ^f ;||j;^J  f"**' 
lished ;  it  is  very  clear  the  party  ought  not  to  be 
heard,  in  a  Court  of  Equity,  to  say  that  is  his  pro- 
perty, which  he  has  held  out  to  the  world  to  be 
another's  {d).    Therefore,  although,  as  we  have 

seen. 


(a)  Ex  parte  Houghton,  ubi 
supra, 

(b)  See  the  recent  case  of 
Kirkley  ▼.  Hodgwn^  1  Barn.  & 
Cress.  588. 

(c)  See  the  44th  sect*  of  stat. 
4  Geo.  4,  c  41 ;  as,  also,  the 
70th  sect,  of  the  stat.  5  Geo.  4, 
c.  98 ;  which,  hy  the  very  ex- 
ceptions made  in  fiivor  of  duly 
registered  mortgages  and  as- 


signments, as  securities  for  just 
dehts;  assumes,  that,  as  against 
other  claims,  the  visible  owner- 
ship and  power  of  disposition, 
left  in  the  hands  of  one  who  be- 
comes  bankrupt,  will  vest  the 
property  in  his  assignees. 

{d)  Curtis  V.  Perry,  6  Ves. 
747 :  and  see  Bomme  v.  Dod" 
son,  St  Atk.  157;  Smith  v. 
Watson^  %  Bam.  &  Cress.  408. 
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men,  die  fntj  BCbmMy  advancing  the  irh^de  pay<- 
i&etit  for  a  diip,  miy  oome  into  Equity  to  recot«r 
Uie  proportion  of  the  pttrohue  money  doe  from 
one  let  into  partHiwnenhip ;  yet»  this  right  mart 
be  restricted  to  a  ease  where  eoch  partxi^ner  coor 
tinnea  solvent ;  if  he  become  a  bankrupt^  the  par« 
ty  vho,  by  his  own  act>  has  cajosed  a  share  in  the 
vessd  to  be  i^;i8tered  in  the  badkrupt's  name, 
cannot  come  into  competition  with  the  creditors  of 
the  man  whotfn  he  has^  faamsdU;  fumiriied  with  the 
means  «f  obtaining  fictitious  credit  (e)t  if  the  or- 
der and  disposition  of  the  ship,  eontiniiey  as  to  a 
share  thereof,  in  the  bankrupt  at  the  tone  of  Ins 

but  mortgaget  of  bankmptoy  {/).    It  must  be  reocdfected^  how* 

'^rfhe^ur"^  ever,  that  asUp  at  sea  nmyte 

t"^^"^  the  mortgagee  take  SUA  possession  as,  under  the 

agaiBst  fictitious  circumstaDces,  is  eracticaUe,  the  case  will  be  oat 

credit  acquired  -  -r  '         #.        •      ^ 

by  viflibk pcMMt-  of  the  stst.  of  21st  Jemos  1st  (^)}  for,  m  Courts 
**^'  of  E<|uity,  a  mortgage  of  property,  whioh,  from  ito 

locality,  it  is  impossible  li^^aUy  to  assign,  was 
long  ago  held  not  to  come  within  the  purview  of 
the  act  cited(i);  and  two  modem  statutes  have 
ecpressly  provided  fiir  the  secunty  of  moartgagses 
of  shipping  (f). 
In  general  cafies,  Unquestionably,  in  general  cases,  there  can  be 
m^rdy^'e^SJz.  «)  such  thing  ss  sn  equitoblc  title  to  a  ship  (A): 

title  to  a  vbip;  wheTC 

(e)  Ex  pcarte  Hougbkm,  17  Atk.  163. 
Vee.  ei»4.  (t)  Stat.  4  0«o.  4,  c.41,  a. 

(/)  Ex  pwte  Smkh,  in  re  U.    See,  also,  the  70th  aection 

BakeweU,  8  Mad.  66.  of  the  fltadile  6  Ge^  4>  c.  SS. 

(g)  Ex  pturtx  MaUhenUf  ft         (A;)  Dixon  v.  Emw4,  S  Mer. 

Ves.  Smt.  27S.  SSSt. 
^  (A)  Brmtn  v.   HeuibeoUj  1 
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where  the  forms  of  the  etatute  hare  not  been  at- 
tended to,  a  tele  of  a  ship  is  nnll  in  Equity,  as  w^ 
as  at  Law(/)i  but  as  the  Legislature  has  allowed  but  where,  ou  the 
the  sale  of  a  ship  at  sea,  if,  upon  such  sale,  all  the  bc&,  aii  the  for. 
formalities  which  the  acts  prescribe  are  complied  re^st!^  acts  are 
with,  as  far  as  is  possible  in  the  absence  of  the  ^rfe^^lT'p^',;. 
vessel;  andnothinir  remains  to  be  done  bat  to  hare  ^•^vrf"^?!^!!"' 

^  on  bill  61ea  for 

the  bill  of  sale  indorsed  on  the  certiflcate>  the  that  purpose,  be 

^         ^    ,  _    ,  ,    .        ,  -■         compelled  to 

property  of  the  vessel  is  vested  m  the  vendee;  complete  the 
subject  only  to  being  devested  upon  the  neglect  of  doi^n^gtbe^cen^ 
procuring  the  requisite  indorsement  to  be  made  by  Jh^J^rrtunis  \o^t 
the  vendor,  within  ten  days  after  the  return  of  the  port: 
^p  into  port :  and  if  the  bankruptcy  of  the  ven- 
dor intervene  before  the  arrival  of  the  ship,  the 
indorsement,  being  only  an  act  of  duty  on  the  part 
of  the  vendor^  and  passiag  no  interest^  may  be  ex^ 
ecuted  by  the  bankrupt  himself  (m).    If  the  ven- 
dor refuse  to  do  this  act  of  Justice,  there  is  nothing 
in  the  statutes  to  cripple  the  arm  of  a  Court  of 
Equity,  which  will  compel  him  to  keep  good  faith, 
and  not  fraudulently  intercept  the  rig^  of  the 
party,  as  to  whom  he  is  under  an  obligation  to  do 
all  acts  necessary  for  the  ceM^etion  of  his  title(ai). 
This,  it  must  be  apparent,  is  a  very  different  case 
fk^m  one  in  which  the  prescribed  forms  have  been 
entirely  omitted;  in  such  a  case,  it  is  very  doubt- 
ful 

(i)   Thompson  v.  Smith,  1  rupt,  of  a  bill  of  exchange, 

Mad.  406 ;  Rolleslon  v.  Hib-  transferred     by    him,     before 

bert,  S  T.  R.  4Id.  bankroptc^,  unindoraed,  but  for 

(m)  Dixon  v.  Ewari,  3  Met,  good  c4>nsideradoQ. 

dSS ;  Meiiaer  v.  OUUipU^  1 1  (n)  Thompson  v.   Smith,   1 

Yes.  637:   see,  anU,  p«  40^,  Mad.   408,  496;    Meitaer  v. 

that  the  Mwe  priooiple  apfJies  Gillespie,  11   Yes.   626:  and 

to  the  indorsemeati  by  a  baiA-  see  stat.  4  Ceo*  4.  c.  41,  %  30. 
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fill  whether  fraud  even,  (unless,  perhaps,  for  the 
sake  of  creditors  under  a  commission,)  would  au- 
thorize the  interposition  of  a  Court  of  Equity  (a), 
but  Mich  an  order  And  there  is  no  jurisdiction  in  bankruptcy,  to  com- 

canoot  be  made  i      ^      ^  ^  -r    ;r» 

onpetitioD^uDieai  pel  a  bankrupt  to  perfect  the  sale  of  a  ship,  by  de- 

^"^^  •         livering  up,  and  indorsing,  the  certificate  of  regis* 

try;  but  the  order  may  be  made  on  petition,  by 

consent  {p). 

Ad  aarigoment      A  title  to  freight  may  be  acquired  by  assignment, 

•tricted  to  a  par-  Aud  such  assignment  is  not  within  the  ship  regis- 

P^rty,  u^ni^ith-  *^  *^*s  (y)  •  *^^'  **^^  *itJ®  ™^t  ^  restricted  to  a 
H!^* '*^'*^*"^     certain  particular  charter-party;  not  extended  to 

the  earnings  of  the  ship  at  all  times  to  come,  for 
this  would  be  to  separate  the  two  interests  for 
ever  (r):  still  the  assigzmient  need  not  be  confined 
to  an  actually  existing  voyage;  it  may  be  good  if 
it  relate  to  one  in  immediate  contemplation ;  and 
be  intended  not  to  separate  the  freight  and  earn- 
ings for  ever,  but  only  to  separate  them  for  the 
temporary  purpose  of  securing  a  debt ;  and  operat- 
ing that  separation  of  title  only  until  that  debt  be 
Part  owners  of  paid  (s).  The  Several  owners  of  a  ship  are  held  to 
hi  commoD,"i^^  be,  uot  partners  or  joint-owners,  but,  tenants  in 

common;  therefore,  on  the  bankruptcy  of  one 
part-owner,  the  others  can  maintain  no  specific 
lien  on  his  share,  for  the  outfit  of  the  ship,  or  other 
disbursements  or  liabilities  incurred  in  respect 

thereof. 

(o)  Mesiaer  v.  Gillespie,  1 1  (q)  BaUer$hy  v,  Smyth,  S 

Yes.  645;  Speldi  v.Lechmere,  Mad.  113. 

IS   Ves.    589;     Thompson  y.  {t)  Speldi  v.   Leekmere^lZ 

Leake,  1  Mad.  43;  Thompson  Ves.  589. 

V.  Smith,  1  Mad.  400.  (i)  In  re  SUp  Wane,  8 

(p)  Ex  parte    Stewart,    1  ^73,  275,  in  note. 
Olyo  &  Jameson,  344. 


partners. 
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thereof  (0.  His  share  cannot  be  treated  as  part- 
nership effects;  the  decision  of  Lord  Hardwicke 
to  the  contrary  (u),  though  on  one  occasion  assent- 
ed to  by  the  Court  of  Exchequer  (w),  seems  to  be 
now  overruled  by  the  later  determinations  just  re- 
ferred to. 

Where  the  goodwill  of  a  bankrupt's  trade  is     a  bankrupt, 
sold  under  a  commission,  the  interests  which  the  ^JSTbi^nM 
bankrupt  takes,  either  by  the  satisfiiction  of  his  £  hb^it^ 
creditors;  the  effect  of  his  certificate;  or  the  sur-  >»o,  may  eoter 

agaiD  into  the 

plus,  if  any,  of  his  estate;  do  not,  of  themselves,  itAe/tM  or  trade; 
afford  sufficient  reason  why  he  should  not  be  per- 
mitted to  engage  again  in  the  like  trade:  to  pro-  bat  moat  not  pro- 
fess to  carry  on  the  same  trade,  under  the  same  es«  S?  J^^^^taL 


taMishment,  would  be  a  different  case ;  that  would  "°^f  ^.^^    ^ 

eatablutuDeDi* 

be  fraudulent  as  against  the  purchasers  of  his 
former  business:  and  if  the  assignees  were  to  take 
an  active  part  in  setting  the  bankrupt  up,  once 
more,  in  the  Uke  line  of  business,  and  in  a  situation 
where  he  might  prejudice  the  interests  they  had 
contracted  to  seU;  it  would,  at  least,  be  very  diffi- 
cult for  them  to  enforce  the  execution  of  the  agree- 
ment (j;);  unless  the  purchaser,  at  the  time  of  the* 
bargain,  was  informed  of  their  intentions  in  favor 
of  the  bankrupt :  and,  as  such  a  condition  would  na- 
turally depreciate  the  goodwill,  the  creditors  must 
be  sufibrers  thereby :  unless,  therefore,  their  con- 
sent was  obtained,  the  transaction  would  still  re- 
main tinctured  with  fraud,  though  the  parties  to 
be  affected  by  it  would  be  different  Lord 

(f)  Ex  parU  Youngs  it  Yes.  (w)     Attameff^Oenermi    v* 

&  Bea.  243;  Ex  parU  Hat'  Borrodaiie,  8  Price,  103. 

rison,  2  Roae,  76.  (x)    CfuUwell   v.   £y«,   17 

(«)  DoddimgUm  ▼.  HalkH,  1  Ves.  8^,  347. 

Yea.  Senr.  497.  i 
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In  proceedings  Lord  Eldoo  hfts  deolu«d,  thst,  he  never  cooM 
oeditor'ii'iiot '  *  Ami  Aoy  Mtis&ctory  concla^on  from  prior  cases, 
fe;:in*?^rS^«i  ««  *o  tl»«  Pwpeir  eoOTse  of  proceedmg  in  buik. 
£btor°t*iS*''*  raptcy*  where  there  is  a  dotmairt  partner^  His 
wilomhehM     Lordriupadded,thKt,althoufthaCourtof  Lawhftd, 

been  dealing: 

lately,  determined,  when  the  only  visible  debtor 
was  d^ndant  in  an  action,  it  ndgfat  be  pleaded  in 
abatement,  that  there  was  a  dormant  partner;  yet 
he  woold  nerer  disturb  the  dedsiona,  which,  in  a 
long  coarse  of  administ^ng  the  jarisdiction  in 
buikrtiptcy,  have  stated  the  acknowledged  Law 
of  the  country  to  be^  that,  a  fisan  dealing  with  A* 
is  not  oompelled  to  take  iB«  as  his  dd>tor,  whom  he 
henifly^however,  ne?er  heard  <)f  (y).  It  is,  however^  clear,  that,  a 
SoimuTpartuer.  Creditor  may,  if  he  choose,  go  against  a  doraaant 

partner;  though  he  is  not  bound  to  do  so  against 
one  who  was  not  an  ostensible  contracting  party. 
The  application  It  is  also  fufly  Settled,  tbottgh  upon  less  plain 
t"^ "i; ^  grounds,  thiit/a  man  may  be  a  parteer  a.  to  tfaiid 
^ird  perwns,  but  p^^sous,  though,  as  between  himself  and  the  other 
llilii^if^'dThe  nronibers  of  a  firm,  he  <5aunot  be  dewned  a  partner- 
other  members    Sudi  a  case  may  freouently  turn  upon  nice  distinc- 

ofa  firm,  may        .  ^      •  .^  .      , 

turn  upon  nice    tious;  for  instance,  if  a  man  Atpulate  to  receive,  as 
istmctions :      ^  rc Ward  of  his  labor,  ttot  a  specific  mtexest  in  the 

business,  but,  a  given  sum  of  money,  in  proportkm 
to  a  given  qumOum  of  praiHst  that  wffl  not  make 
him  a  partner.  But,  if  he  agree  for  a  part  of  the 
profits,  as  such,  giving  him  a  right  to  an  aecoimt, 
though  he  has  no  property  in  the  capital,  he  is,  as 
to  third  persons,  a  partner;  and,  in  a  question 
with  third  persons,  no  stipul^ion  can  protect  him 

from 

(y)  Ex  parte  Hodghkuon,  19  Ves.  294$ ;   Ex  parte  Nctrfolh^  1 9 
Ves.  458. 
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firom  loss.  SUU»  admittteg  the  pnotlce  to  be«  m 
a  uncUmbtedly  iB,  dettkd  to  this  es^tetit;  tlie  diffl^ 
cutty  re»iakiB>  as  to  tii6  pf oprtoty  of  enfoMbig  an 
emcutioii  against  tiia  TSsibto  effects  of  tba  visible 
partners,  imdsr  an  action  against  the  dormant 
partner:  and  a  ftiither  question  will  be»  whether 
a  commission  of  baidtrttptcy>  (which  is  said  to  be, 
not  aecnrately  (a)>  but,  in  feme  degree,  an  action 
and  execution  in  the  first  instance,)  is  to  vary  the 
rights  of  creditors,  and  make  a  fund,  which  was 
previously  the  property  of  one>  the  property  of 
all?  It  will  also  remafai  a  matter  of  4ifflcttlt  con*^  a«i  tbere  isdifi. 
sideration,  whetiiier  a  Joint  eomtnission  can  be  at  uLtf  a  joiat  co£ 
allauppoTted  against  persons  who  have  no  Joint  "^Z^^!^^ 
property?  Whether^  becakise  the  per^n  suing  out  who haveno joint 
the  commission  has  the  r^t  against  two,  or  more, 
all  of  whom  (with  nfennce  to  Mm)  are  UaMs,  as 
piartners;  therefore,  his  indivhinil  choice  shall 
con^elall  the  other  creditors,  who  might  have 
gene  against  those  persons  alone  who  have  t^e  pro- 
perty, to  acquiesce  in  a  distribution  under  a  jonit 
commisidon.;  though  nO  *OBe<if  the  other  creditors, 
perhaps,  would  make  that  ctoice  (pt)  ? 

A  man  may,  certainly,  involve  himself  in  a;tt  the  bat  a  man  may, 
iesponaibiBties  of  a  partoerahip,  not  ^only  by  con-  ^h!^h[i^^  in 
tncting  for  a  share  in  like  profits,  bat,  by  hoMing  .l^^'X' 
Idmaelf  out  as  sttch>  w  suffilrinff  his  name  to  be  used  P^^»  ^l  ^'^^ 

^  log  hunttlf  out 

asonecifthefirm^,  tiiereby,  delusively ,  giving  a  fillse  asauob. 
agppeavance  of  substance  to  the  concern,  which  he 

must 

(a)  Ex  parte  Storks,  8  Ves.  Ves.  412,  405,  408,  413;  Ex 

&  Bea.  107;  In  the  matter  of  parte  Matthews,  3  Ves.  &  Bea. 

yPok,  1  Jac.  &  Walk.  610.  i«6. 
(a)   Ex  parte  Hamper,   17 
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A  DCNDinai      must  make  good  (b).  The  case  is  different^  where  a 
Ee  a  joSnt  plain-  debt  is  claimed,  not  from,  but,  by  the  sole  proprietor 

of  a  business,  carried  on  under  the  joint  names  of  a 
&ther  and  son;  if  the  fother  clearly  prove,  that, 
the  whole  property  is  in  himself,  he  may  recover 
in  an  action  brought  in  his  own  name,  for  demands 
arising  out  of  dealings  so  carried  on  (c).  But,  in 
such  case,  the  evidence,  negativing  the  existence 
of  any  partnership,  must  be  clear  and  distinct  (d). 
A  peiaoo  indue      If  a  pcrsou  be  drawn  in  by  fraudulent  repre- 

ed  to  enter  into  a 

partnenhip  by  scutations  to  enter  into  a  partnership,  and  to  ad- 
iS^f  a^ntt  the  vaucc  a  premium  for  being  admitted  thereto ; .  he 
tfiSc "bTioWent'  '""^^^  ^^  discovcriug  the  imposition,  ffle  a  bill  for 

the  purpose  of  having  the  partnership  declared 
void;  and  a  receiver  of  the  partnership  property 
but  if  a  oommis.  wiU  be  Ordered :  but  if,  after  these  proceedings,  a 
1^^ ^^fi^l  commission  issue  against  the  fraudulent  party; 
frauJ^LaT  though,  as  against  him,  the  person  imposed  on 
againit  third  per-  may  have  an  equity  to  be  considered  as  never  hav- 

tons,  a  partner:  "^  m.       ^  .  •■,  , 

mg  been  a  partner;  yet,  it  would  be  extremely 
difficult  to  say,  that,  as  to  third  persons,  he  was 
not  a  partner:  if,  therefore,  he  attempt  to  prove 
the  premium  paid  by  him,  as  a  debt  under  the  com- 
mission ;  he  will  .not  be  allowed  to  come  into  com- 
petition with  the  separate  creditors,  but  will  be  at 
liberty  to  enter  a  claim  only  for  the  amount  of  hb 

ibr  one  paHner    demand  (e).    For  there  are  many  possible  cases  in  . 

S«  u^n  thf^  which  one  partner  may  have  a  good  lien  upon  the 

*  partnership 

(6)  Ex  parte  Longdate,  18  (d)   Teed  ▼.   Elmcrthy,  14 

Yes.   801;   Ex  parte  Wation,  East,  215. 

19  Ves.  461.  (e)      Ex  parte  Broome^  m 

(c)  Case  of  Params  ^  Son,  matter  of  Hooper,  1  Rose»  69. 
cited  14  East,  213. 
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partnership  property  as  against  another  partner,  partoenhip  pro- 
hut  not  against  that  partner's  creditors:  if  one  aootheriil^er. 
partner  put  another  into  sole  possession  of  the  {^^  ^Jhl^J"** 
partnership  estate  and  effects,  and  leave  them  in  ^^i^i^"- 
his  sole  order  and  disposition;  the  partner  so  acting, 
whether  fraudulently  or  only  incautiously,  can  have 
no  lien  on  the  property  for  the  consideration  mo- 
ney, against  the  separate  creditors  of  the  other  (/). 
Even  the  joint  creditors,  after  a  bond  fide  dissolu*    Effect  oTb  dis- 
tion  of  the  partnership,  and  a  transfer  of  the  effects  !!^nhipl  and^ 
to  one  partner,  cannot  come  into  competition  witjb  f^^'^^e'^rtl 
the  separate  creditors  of  that  partner,  with  respect  "o^'thT*  da'ST^f 
to  effects  which,   though  remaining   in  specie,  joint  crediton. 
have  thus  hecome  separate  property  {g).    But,  a 
distinction  has  been  made  with  respect  to  debts 
due  to  the  partnership ;  as  to  which,  it  has  been  re- 
peatedly held,  that,  although  such  debtb  may,  up- 
on a  dissolution  of  partnership,  have  been  assign- 
ed to  the  continuing  partner,  yet,  if  the  debtors 
had  not  notice  of  the  assignment,  and  consequent- 
ly might  have  paid  the  debts  to,  and  received  a  suffi- 
cient discharge  from,  the  other  partners,  the  de- 
mand must  be  considered  as  forming  part  of  the 
joint  estate  {h). 

If  a  person,  as  the  price  of  admission  into  a    inataimenti  of 
partnership,  agree  to  pay  a  premium  by  instalments,  ,a^!^  a^n  as 

and 

(/)  Ex  parte  Rawlands&nt  fett,  2  Swanst,  575 :  neepoit. 
in  nutUer  of  AnceU^  1  Roie,         (A)  Ex  parte  Burton^  1  Glyn 

419;  S.  C.  ft  Yes.  &  Bea.  173 ;  &  Jameson,  209;  Ex  parte  Ut- 

Ex  parte  Fell,  10  Vei.  348.  borne,    ibid.   360;    Ex  parU 

{g)  Ex  parte  WilUanu,  11  Monro,  Buck,  303:  see,  anie. 

Vet.   6;    Ex  parte  R^ffm,  6  p.  393,  and  |x>tr. 
Vet.  127;  CampbeU  v.   Jfn^ 


432  TREi\T»B  ON  FRAUDS. 

theprwe^c^c).  9]id  if  be  be  Mcofdingl;  admifcled;  altbougbtJbe 
partncnhip,  fimi  shoiild  bocoine  bankrupt  whilst  wme  of  tbe 
tib^b!  b^^  instahaents  rcanain  uiipaid>  they  muit  (at  least  if 
?m .touldbe^^  the  bargain  was  not  nA  irnti^  a  mere fmud,)  be 
come  bankrupt:  paid  as  they  become  due:  for>  upoe  admission^  the 

whole  pripe  became  delritwn  in  pruMeHii,  although 
sohendum  •»  JittuvQ.  In  Equity,  ag  well  a«  at 
Law,  such  a  oontraet  is  performed,  on  one  side^  by 
admission;  aud  the  eousiderattoQ  must  be  paid 
by  the  other  side.  The  loss  bi  not  Sr  br eacdi  oi 
oontraet,  but  a  opnttngenoy,  subject  to  whioh  the 
party  purobased;  and  if  no  preyision  was  made 
for  snob  an  event  by  the  agreement.  Equity  casi 
uoimthe  bar-  give  DO  relief*  It  might  be  otherwise  if  the  parly 
f^"a  mere tdi  h^d  boeu  drawu  into  the  bargain  by  fraud  and 

misrepresentation  (f):  for  thoi^h,  even  in  such 

fraudulent  ease,  the  injured  party  eottid  not,  as  we 

haye  sera,  be   allowed  to  prove  in  oompetition 

with  the  creditors  of  the  firm*  in  respe<A  of  the 

instalments  actually  paid  ik)i  yet,  payment  of  t\» 

what  relief  the    future  inst^huenis  could  not  bo  enforced  (I):  and^ 

Sy'StSbi  J  Ob.  if  «o  unlikely  a  tiling  were  to  bapp«  ee  that  there 

tain  ID  such  case,  ahould  bo  (i  mfph$  of  the  pwrtoership  pvoperty^ 

after  payment  of  the  joint  creditors;  the  suffering 

pfirtn«r  might  estsbUsh  A  d^maod^  in  respect  of 
th«i  instfthnmts  paid,  against  the  fraudulent  parV- 
ne)^'  shares  of  such  surplus;  provided,  the  evi- 
dence of  fraud  were  sufficient  to  sustain  a  bill  in 
Equity;  or,  should  he  recover  damages  in  an  ac- 
tion, 

(•)  Akhvr^t  V.  Jtipk^mf  I     Base,  7U 

Swanst.  89.  (0  ff^fvul  v,  flt^s,  5  Pici«^> 

(k)    Ex  parte    Broome,    1      16|* 
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tion»  if  the  case  appear  mora  proper  for  decision 
by  a  Court  of  Law  (m). 

If  the  party  who  has  bargained  for  a  premium  as  a  party  cannot 
the  price  of  admitting  toother  into  partnership,  for  IS^  fo™'"the 
a  certain  time,  should,  by  suing  out  a  commission  ^fiJ^Hnto  a^^  art^ 
affainst  the  party  so  admitted,  necessarily  create  a  "^phip  for  a  spe- 

cined  time,  be- 

dissolution  of  the  partnership,  he  will,  not  only  not  fore  which  he 

i_  •j.j.   ji  J.  I*  •      X  1  X       i>  x-L  hiinself  haa  caun* 

be  permitted  to  sue  for  any  mstalments  of  the  pre-  ed  a  diasoiutioq. 
mium  which  are  unpaid,  but,  be  ordered  to  refund 
the  money  he  has  previously  received ;  except  such 
a  proportion  as  shall  be  commensurate  with  the  pe* 
riod  of  the  actual  duration  of  the  partnership  (^i). 

If  one  partner  become  a  creditor  of  the  r^st  of    Proof  may  t)e 
the  firm,  in  respect  of  the  fraudulent  conversion  "l^rtS^^x^' 
of  his  separate  estate  to  the  use  of  the  partneiwJ^^**^^^,m  re- 
ship,  he  may  prove  against  the  joint  estate;  for  r^^^  p^^perty 
this  is  a  necessary  exception  to  the  rule,  tha!t,  ia  verted : 
man  must  not  prove  in  competitioq  with  his  own 
creditors  (o).     So,  if  one  partner,  in  fraud  of  his 
partnership  contract,  secretiiy  take  money  out  asi 
the  j[oint  funds,  his  separate  creditors  will  not  be 
allowed  to  derive  advantage  from  this  fraud,  by 
excluding  the  joint  creditors  frrom  coming  upon 
the  separate  estate,  to  the  extent  to  which  that  has 
been  increased  by  such  fraud  {p) :  and  the  part«  and  vice  vena,  , 
nership  may  prove  a  deb*  against  his  separate  ^^^^^^^^"^ 
estiate  for  that  money (7);  even  when  there  has  ^eMtoteoTone 

I100II  partner  who  haa 

(fw)  Clifford  V.  Brooke ,  18 ,  {p)  Ex  parte  Assigneei  of 

V(s.  n%.  lodge  ^  Fendall,  1  Vim.  Jupr. 

(n)    ffamil     v.    St^h    j|  166. 

PriiJe,  166.  (j)  £a;  fmri^  J>g«,  S  Ve«. 

(•)     Ex   parte  SUliUHtt    1  ft  Beii.  98. 
Glyn  &  Jameson,  882. 
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ftudaientiy  coa-  been  DO  fraud  on  the  part  of  a  baidEnipt  co-mrt> 
^  joint  p^^  ner,  the  solrent  partners,  if,  by  paying  the  joint 
^Lrt^  mayTin  Creditors  of  the  partnership,  they  obviate  the  ob- 
•>>  ^••c^  p«>^«  jection,  that,  to  prove  would  be  a  competition  with 
ofa  bankrupt  co-  their  own  Creditors,  may,  clearly,  prove  against  his 
pay  the  joiDt^^  estate;  though  they  made  such  payment  subse- 
^iS^rbetween  Quently  to  the  bankruptcy  (r).  And  where  a  part- 
dirtmctfirnMcar-  nership  busincss  has  been  carried  on  by  three,  and 

ned  oo  by  sonic  *  •^ 

of  thepartnen     distiuct  trades  by  two  and  by  one  of  them ;  proof 
one  asm       ^^  ^  ^^^^  hondfide  duc  from  one  firm  to  the  other 

in  respect  of  goods  furnished  in  the  way  of  trade, 
may  be  admitted:  but  not  in  respect  of  advances 
of  money  from  one  set  of  partners  to  the  rest  («)• 
The  eauity  of       To  raise  the  equity,  above  alluded  to,  in  favor 

joint crediton  to     ^,,      •    •   j.        j-j.  -x  •  i«  xi>   ^ 

prove  against  ^  of  the  jomt  Creditors,  It  IS  necessary,  however,  that, 
mili^<^iy*when  *^®  J^^^*  ^^^^s  should  havc  been  subtracted  under 
j^  ^bstaicted*  circumstauces  from  which  the  Law  implies  fraud  (/). 
by  one  partner,  If  the  act  be,  either  expressly  or  impliedly,  pro- 
stouces  of  fraud,   hibitcd  by  the  partnership  agreement;  and  it  be 

done  without  the  knowledge,  consent,  or  subse- 
quent approbation  of  the  other  partners,  and  to 
the  end  to  apply  partnership  funds  to  private  pur- 
poses ;  that  is,  primd faciei  a  fraud  on  the  partner- 
ship. But  if  one  partner  be  intrusted  with  the 
entire  management  of  the  concern,  should  he  with- 
draw monies  for  his  separate  use,  which  he  duly 
and  openly  enters  in  the  partnership  books ;  that 
is  not  such  a  fraud  as  will  entitle  the  joint  estate 

to 

{f)  Ex  parte  Taylor fiVixM^  Bonbonus,    8  Ves.   545;    Ex' 

176.  parte  SiUitoe^  ubi  supriL 

(s)  Ex  parte  St.  Barbe,  11         (f)  ExparU  Harris,  %  Ves. 

Ves.  414;  Ex  parte  Yonge,  9  &  Bea.  tl4. 
Ves.  &  Bea.   34;    Ex  parU 
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to  prove  against  the  separate  estate :  it  would  be 
otherwise,  if  either  the  nature  of  the  transaction 
was  disguised^  or  wholly  concealed  (u). 

One  partner  cannot^  by  assignment  of  joint  pro*-  One  partner  can« 
perty  as  a  security  for  a  debt  which  he  owes  in  his  ment^of  joinf  pro- 
separate  capacity,  withdraw  that  property  from  ^7liw^rWat"e'*^ 
its  previous  liability  to  the  ioint  debts :  neither  debt,  withdraw 

u-  •  a.  j-x  I.    I.      ^  1         it  from  liability 

his  assignee,  nor  a  separate  creditor  who  has  taken  to  the  joint  debts. 
out  execution  against  him,  can  have  any  claims 
which  will  not  be  subject  to  the  accounts  of  the 
partnership  (v). 

If,  by  indenture,  (after  reciting  that  the  maker  in  construing  a 
of  the  deed  is  indebted  in  his  separate  capacity  to  wl^erebyTpart- 
a  banking  house,  in  which  he  is  also  a  partner ;)  provid^for^y 
hereditaments  are  conveyed  in  trust,  to  pay  such  7«n^  ©f  a  debt 

,        ,,     ^  ,    ,  .        due  to  the  firm, 

sums  as  then  were,  or  should  afterwards  be,  owing  from  himteif  in 
to  the  said  fim  hj  the  maker  in  his  separate  capa-  ^"c.^""'  *"' 
city;  and  also  to  pay  the  said  maker's  just  propor-  and  also  for  pay- 
tion  or  share  of  such  debts  as  then  were,  or  should  pro'^KioJof  aii 
afterwards  be,  owing  from  him  jointly  and  as  a  co-  crcdUonVthe*^ 
partner  in  the  said  firm;  and  also  to  pay  the  several  ^•"'?j  *  9jl"[*  ^^ 
persons  mentioned  in  a  schedule  to  the  said  inden-  in  favor  of  equal 
ture  the  several  debts  therein  specified,  and  due  of  the  demands. 
from  the  maker,  rateably  and  in  equal  proportions : 
in  the  construction  of  the  deed,  the  Court  will  lean 
in  favor  of  equal  payment  of  all  debts.    The  part- 
nership creditors  will  not  be  permitted,  on  one 
hand,  to  take  in  priority  to  the  separate  or  sched- 
uled creditors,  but  must  come  in  pari  passu  with 

them: 

.  (u)  Ex  pane  Smkh,  in  re     396;  Young  y.  Keighley,  15 
Hay,  6  Mad.  2.  Ves.  557; .  DuiUm  v.  Marrium^ 

(©)  Taylor  v.  Fteldi,  4  Vei.      17  Vc».  206. 

VOL.  U.  G  G 
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them :  on  the  other  hand^  the  words  ^'  just  propor* 
tion  or  share/'  in  the  clause  of  the  deed  speaking 
of  the  debts  due  by  the  firm  in  which  the  maker 
was  a  partner^  must  be  understood  to  mean^  not 
what  was  due  from  him  to  the  partnership^  or  what, 
as  between  himself  and  his  partners,  he  might  be 
bound  to  contribute  to  the  partnership  fund;  but/ 
what>  in  consequence  of  being  a  partner,  he  may 
owe  to  the  partnership  creditors.  Quoad  them, 
his  just  proportion  is  what,  with  reference  to  the 
state  of  the  partnership  funds,  and  the  ability  of 
the  other  partners,  he  may  eventually  be  called  on 
to  contribute  to  the  joint  debts;  so  that  all  those 
debts  may  be  paid  (tr). 
In  Equity,  all  In  partnership  contracts,  an  obligation,  though 
?ractTai«*conri-  Jo"**  i^  poiut  of  form,  (and  consequently  attaching, 
weiN^a!  joint!'  **  **  commou  Law,  exclusivcly  upon  the  survivors,) 

is,  in  Equity,  dealt  with  in  conformity  to  the  gene-* 
ral  mercantile  law,  according  to  which  all  partner- 
therefore,  ai-       ship  contracts  are  several  as  well  as  joint  {x).    Up- 

tbough  a  custom-  .¥  •  •      •    i      -i*  i  •    m 

er  may  have  ai-  ou  this  pnuciplc,  if  a  customor  pay  moucy  mto  a 
dliTtorm!  to  banking-house,  and  take  their  joint  obligation  for 
'fterthe^death^' ^*'  ^^'  without  taking  such  obligation,  lodge  mo-* 
of  one  of  the  firm;  ncy  in  the  bankiug-house,  raising  thereby  a  simple 

contract  debt ;  he  has,  in  each  case,  the  credit  and 

responsibility  of  all  the  partners  in  the  firm  to  look 

should  the  sur-    to.    And,  if  ouo  partner  die,  it  is  not  to  be  infer- 

Lul'ife  may  ^    red,  from  the  mere  circumstance  of  allowing  the 

oftii^decewS**  debt  to  remain  uncalled  for  in  the  hands  of  the  sur- 

partner:  viving 

(m)  Wadeion  v.  Rtchardwn^     Meriv.  564;  Lane  ▼.  FFiUiafiw, 
1  Ves.  &  Bea.  109,  110.  %  Vera.  293. 

(«)  Devaynes  v,  Nobk,   1 
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viving  partners,  that,  there  is  any  navatio  debiti, 
any  new  contract,  or  relinquishment  of  the  old  se- 
curity ;  but,  if  the  surviving  partners  become  bank- 
rupts, the  creditor  may  go  against  the  assets  of 
the  deceased  partner  (y).     Non-claim  for  eight  Don-ciaim  for  ae- 
months,  and  part-payment  by  the  surviving  part-  MSTpart-'pay- 
ners,  will  not  bar  this  equity;  the  creditor  by  "^oV^rtoe^'' 
drawing  on  the  surviving  partners  recognizes  them  wui  not  bar  thw 
as  his  debtors,  and  so,  undoubtedly,  they  are ;  but, 
that  affirmative  act  cannot  prove  negatively,  that^ 
thenceforth  no  other  persons  are  to  be  his  debtors. 
And  notice  of  the  decease  of  one  of  the  partners^ 
is  immaterial;  whether  such  notice  be  received 
before,  or  after,  receipt  of  payment  in  part,  from 
the  surviving  partners  (z). 

When  Exchequer  bills,  lodged  by  a  customer    ConvenioD,by 
with  a  banking  house,  are,  contrary  to  the  trust  of""^a»tCJ?r* 
reposed,  sold  by  one  of  the  partners,  and  the  pro-  ^^^  ^^^ 
ceeds  applied  to  the  uses  of  the  partnership ;  the  ^"^^^^  a  partner- 
amount  becomes  a  partnership  debt,  and  is  proves 
able  as  such  under  a  commission  against  them; 
whether  the  several  partners  were  all,  individually, 
privy  to  the  sate,  or  not  (a).    And  any  payments  and  payments 
made  to  the  ctedit6r,  whilst  he  is  ignorant  of  such  ^er,  whibt^  he 
fraudulent  conversion,  must  be  imputed  to  cash  Jh^c^^^o^f 
balances,  if  such  existed;  and  not  afifect  the  claim  wui  not  affect  his 

,  specific /ten. 

to  specifie  lien,  by  being  set  off  agamst  the  pro- 
duce of  secnrities,  which  one  party  represented, 

'    '    ''  and 

(y)  SUecVs  case,  1  Meriv.  pp.  566,  570. 
568 ;  GoMgh  v.  Dmies,  4  Price«         (a)  ClofUmCs  caie,  1  Meriv. 

S13.  See,  ont^,  pp.  415,  4£0.  579;    Baring's  case,  Md.  p, 

(z)  Sleech's  case,  uhi  ^uprdp  614«  . . 

OG  3 
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and  the  other  believed,  to  be  still  remaining  in  spe^ 
cie  (b). 
A  draft  upon  a      After  a  ddbt  due  from  a  partnership  has  once 

bank,  after  the     ,  .     .  j? 

decease  of  one  of  been  diminished,  subsequently  to  the  decease  of 
when  the  drawer  oucof  the  partners,  it  cannot,  as  against  his  estate, 
there,^cxcJ^^^^  ^^  again  augmented,  by  subsequent  payments  made, 
hSm^uh" d*^  h  ^^  subsequent  credit  given,  to  the  surviving  part- 
of  4hat  partner,  ners.  And  if  a  customer  of  a  banking  house  have 
Dutiooofthat  ba-  oiice  drawu  upon  the  firm,  after  the  decease  of  one 
murt'subaequent  ^^  *^^  partners,  whcu  he  had  no  other  fund,  out  of 
draft*,  (though    ^hich  his  draft  could  be  paid,  except  the  balance 

ne  may  pay  in  r       ^  r 

other  monies,)     in  their. hauds  at  the  time  of  the  said  decease,  his 

unJeavhe  ezpreaa- 

ly  give  contrary  draft  must  clcarly  go  in  diminution  of  that  balance ; 

and  SQ  must  any  subsequent  drafts^  (notwithstand^ 
ing  he  may,  in  the  intermediate  time,  have  paid  in 
other  monies,)  unless  he  have  distinctly  indicated, 
that,  such  subsequent  drafts  are  to  be  paid  exclu- 
sively out  of  the  money  more  recently  paid  in  to 
his  account  (c).     If,  therefore,  the  surviving  part- 
ners become  bankrupts,  the  creditor  cannot  go 
against  the  estate  of  the  deceased  partner,  for  any 
further  sum  than  that  which  remains  unliquidated 
and  the  asaets  of  by  payment  of  his  drafts.    And  where  bills  have 
uer  are  not  an-    been  lodged  with  a  banking  house,  part  of  which 
JSknt^co^   bills  have  been  fraudulently  sold  before  the  decease 
jcniion  made  by  ^f  ^^^  ^f  the  partners,  and  part  aft«r  his  death; 

the  survivora  af-  r  »  r  » 

ter  hia  death :      the  as3ets  of  the  deceased  partner  are  answerable 

only  for  such  part  of  the  produce  of  the  said  bills 
as  were  improperly  disposed  of  in  his  lifetime  (d). 

AJbrtiori, 

(b)  <Jlayton's  case,  1  Meriv.     anU,  pp.  415, 418,  420. 

580.  (d)  HcuUorii  case,  1  Meriv* 

(c)  S.  C.  pp.  615,  611.  See,      616, 
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A  fortiori 9  where  the  whole  fraudulent  conversion    ^ 
was  made  after  the  decease  of  one  of  the  partners, 
it  would  he  the  reverse  of  equity  to  throw  upon 
his  estate  the .  loss  sustained  hy  the  sale  of  hills> 
which  were  safely  kept  ais  long  as  he  had  any  thing 
to  do  with  them  (e).    But,  where  stock  has  been  but  tiie  igno- 
transferred  as  a  collateral  security,  to  a  partner-  Jraudu?ent°con- 
ship,  under  an  express  agreement,  that,  no  part  of  version  ^^^  cus- 
the  stock  should  be  sold  without  notice ; .  although  posit  to  partner- 
the  account  of  the  party  who  made  such  transfer  Vm  not  exempt 
may  be  considerably  overdrawn,  it  will  be  a  fraud  |^^nc^{*j^rtlwr, 
to  sell  the  stock,  without  notice,  and  apply  the  ^*»^^  such  con. 

'  '  *  *  •'  vemion  took 

produce  to  the  use  of  ihe  partnership ;  continuing  place  *«  his  life- 
to  treat  the  stock  as  unsold,  and  giving  the  depo- 
sitor credit  for  the  dividends:  and,  supposing  this 
fraud  to  have  been  practised  in  the  lifetime  of  a 
partner,  who  dies  before  its  discovery,  his  estate 
(whether  he  was,  or  was  not,  privy  to  the  transac- 
tion,) remains  liable  to  replace,  specifically,  the 
whole  stock  sold;  and  not  merely  the  balance,  due 
after  giving  credit  to  the  partnership  for  the  sums 
overdrawn  {/).  So,  where  it  has  been  the  habit 
of  partners  in  a  banking  house  to  take  transfers  of 
stock,  as  a  security  for  advances  made  to  their  cus- 
tomers, under  an  obligation  that  the  stock  so  taken 
should  remain  in  their  hands  as  a  security  only; 
not  to  be  dealt  with  except  by  the  authority  of  the 
person  making  each  several  transfer :  if  the  bank- 
ing house,  in  fraud  of  the  agreement,  sell  out  the 
stock,  and  apply  the  produce  to  partnership  pur- 
poses, 

> 

(e)  Brice's  case,    1   Men  v.         (/)  ffarifeV  case,  1  Merir, 
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poses,  the  assets  of  a  deceased  partner  will  be  li^ 
ble,  so  far  as  the  fraudulent  conversion  took  place 
if  part  of  the  pro-  during  his  lifetime.  .  If  part  of  the  stock  so  sold 
ed  be  replaced,  has  subsequently  been  replaced ;  this  will  be  es- 
fuo  be^tock,^  teemed  such  an  appropriation  as,  upon  the  bank- 
Se J«l\o^havc  ^^^P^^J  ^^  *^^  partnership,  will  entitle  the  party,  or 
an  "ear-mark**    parties,  who  made  the  transfer,  to  a  specific /»« 

in  the  customer*!  *  ,,,.,        .1,  ,i  •■ 

favor;  on  the  stock  repurchased;  which  will  be  deemed 

who  may  claim  to  have  a  soH  of  "  ear-mark  '*  in  their  favor ;  and 
mcntspeciecaiiy,  they  wiU,  of  coursc,  be  entitled  to  prove  under  the 
riEi^°foJ  commission  for  the  residue  of  their  debts;  as  weD 
the  defieitt        ^s  to  go  agaiust  the  estate  of  a  deceased  partner 

of  the  banking  house  to  make  good  any  deficit. 
and,  it  seems,  the     Under  such  circumstauces,  it  seems,  that,  the 
offwurbecx-     doctrine  of  set-off  will,  also,  be  extended;   and, 
tended,  in  behalf  ^.^^^^  ^^^  transferrer  of  the  stock  may  not  only 

of  a  party  so  oc-  '  j  ^ 

frauded.  set  off  any  debt  of  his  own  to  the  bankrupts, 

against  the  debt  due  to  him;  but,  upon  the  ground 
of  ficaud,  he  may  in  like  manner  set  off  any  notes 
for  which  he  is  jointly  liable  to  them  (g).    For, 
a  joint  security  for  a  separate  debt  cannot  be  en- 
forced, in  bankruptcy,  without  allowing  what  has 
Rules,  ss  to     been  received  on  the  separate  account  (h);    This 
S^theCSof  decision  does  not  clash  with  the  rule  by  which  it 
set-oflF,  in  cases  of  jg  established,  that,  a  joint  demand  cannot  be  set 

bankruptcy.  '  '      o 

off  against  a  separate  demand;  or  a  debt  to  the  se- 
parate estate  of  a  deceased  partner  against  a  claim 
upon  the  joint  estate  of  the  surviving  partners  of 

a  firm. 

{g)   FuOiamy  y.  NobU,   9  Blagden,   19   Ves.  467;    Ex 

Meriv.  615, 621 :  and,  as  to  the  parte  Flintt  1  Swanst.  34. 

pnntofsetofft  Ex  parte  Ste-  (A)  Ex  parte  Hansen^  12 

phem,  11  Vea.  5(7;  Ex  parte  Vea.  949,  18  Ves.  %M. 
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a  firm  (s)«  It  is  well  settled^  that,  to  sustain  a  set- 
off in  Equity,  there  need  not  he  strictly  mutual 
dehts ;  it  is  enough  to  shew  clear  mutual  credits. 
In  cases  of  hankruptcy,  this  construction  is  still 
more  essential :  between  solvent  persons  there  may 
occasionally  be  ground  for  one  party  to  say,  that, 
indulgence  was  given;  and  therefore,  that,  credit, 
as  to  the  demands  against  him,  ought  to  be  conti- 
nued :  but,  the  moment  a  bankruptcy  supervenes, 
the  account  must  necessarily  be  closed,  and  is  to 
be  settled  (A). 

If  a  firm  consist  of  five  partners,  two  of  whom    The  holder  of 

,  bills  drawn  by 

also  carry  on  a  separate  business,  and  bills  are  one  firm,  upon 
drawn  by  one  house  upon  the  other,  which  bills  comi)Medo?8ome 
come  into  the  hands  of  one  who  is  ijmorant  of  the  ofthe  partners  in 

°  the  first,  may,  if 

connexion  of  the  parties;  should  both  firms  be- both  firms  fail, 

prove  against 

come  bankrupt,  the  holder  of  the  bills  may  prove,  both  estates; 
in  respect  of  them,  against  both  estates:  for  it 
.may  have  been  only  the  firaudulent  appearance  of 
a  double  security  which  induced  him  to  give  va- 
lue for  the  bills  (I) :  and  if  one  of  the  firms,  only, 
'become  bankrupt,  the  holder  of  bills  may  prove  as 
against  that  firm,  without  giving  up  any  collateral 
security  he  holds  against  the  other  firm  (m).  It 
should  also  be  observed,  that,  although  where  the 
holder  of  bills,  so  drawn,  was  ignorant,  when  he 

took 

(t)  Addis  V.  Knigkty  2  Mer.  Davison  v.  Robertson^  3  Dow, 

122;    Ex  parte  Twogood^  11  229;    Ex  parte  Bonbanus,    8 

Ves.  519.  Ves*  546» 

{h)J<me$  ▼.  Kyntiier^  5  Ves.  (wi)  Ex  parte  Parr,  18  Ves. 

110.  e9i  Ex  parU  Bennett,  2  Atk. 

(/)  Ex  parte  Bigg,  in  fnat-  6ft7. 
ier  of  Harrison,  2  Rose,  56,  S7 ; 
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jtook  them,  of  the  connexion  between  the  parties 

whose  names  appear  thereon,  this  circumstance 

raises  a  stronger    suspicion   of  fraud  practised 

even  thoagii  he  ^gai^t  him;  yet,  even  a  knowledge  that  the  par- 

kneiv,  when  he  ties  to  the  bills  wcrc  uuitcd  as  to  one  firm,  will  not 

took  the  bills,  «.  ,  . 

that  the  partien    aficct  the  holder's  equity  to  prove  against  any  dis- 

theretowere         '..,'/.  i  •  ,      .  ,  ,        ,  . 

united  ai  to  one  tiuct  urm,  which  either  the  drawers  or  acceptors 
^™ ''  .n»ay  carry  on ;  for  it  was  on  the  credit  of  both  that 

but  a  holder  of  *^  ad  vauccs  wcrc  made  (»).  But  where  a  person, 
bills,  drawn  by  a  ^q^  carrviuff  ou  a  distiuct  trade,  draws  upon  a  firm 

person  upon  a  ^      o  ^  m, 

firm  of  which  he  of  which  he  is  a  member;  and  the  holder  of  the 

is  known  to  be  a  ,  ■  •.•■.#»i-v 

member,  cannot  bill  IS  aware  that  the  drawer  is  identified  with 
b^h^tbejo^ut  the  firm  on  which  he  draws ;  such  holder  cannot 
Mrehip^oiid^iso  P™ve  both  Under  a  commission  against  the  joint- 
the  separate  es-  estate  of  the  partnership,  and,  also,  against  the  se- 
drawer ;  paratc  cstatc  of  the  drawer  (o).    For,  in  all  cases  of 

wh#*r^  th^re  has 

been  no  subdivi-  this  kind,  in  which  the  owner  has  been  allowed  to 
toTe^Su^Io"*  avail  himself  of  his  security  to  the  extent  of  its  ap- 
«tabibhm«ib?    pa^'^^^t  liability ;  there  has  either  been  an  ignorance 

of  the  union  of  the  parties  in  one  partnership ;  or, 
a  subdivision  of  them  into  distinct  trading  estab- 
lishments (j}). 
A  fraudulent        '^*  with  intent  to  defraud  their  joint  creditors, 
contract  between  ^^^  co-partucrs  enter  into  a  contract,  by  means  of 

co-partners,  en-  *  '     ^ 

abiing  one  of      which  ouc  is  permitted  to  withdraw  money  out 

them  to  with-  i       /"■■.•  •■•  i#»j 

draw  money  out  of  the  rcach  of  the  jomt  creditors ;  such  a  fraudu- 
joint  ^creditors,    l^ut  coutract  cauuot  be  maintained  (q).    But  the 

mere 

(n)    Ex  parte   Wenslay^    %  Mad.  421. 

Ves.  &  Bea.  254;    Ex  parte  (p)  Ex  parte  The  Bank  of 

Walker,  in  re  Ford,  1  Rose,  441 .  England,  in  re  Graves,  ft  Roae, 

(o)  Ex  parte  Adam,  2  Rose,  89. 

37;   Ex  parte  Sevan,  10  Ves.  {q)  Anders<m  v.  MaUby,  t 

107;    Ex  parte  Huiband,   5  Ves.  Junr.  255. 
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iaere  fact,  that,  at  the  time  when  a  dissolution  of  cannot  be  main^ 
partnership  was  agreed  on,  both  partners  knew  ^"t^^t^^t'oo. 
the  joint  eflTects  to  be  insufficient  for  payment  of  the  ^l^l^l  *^^^: 
joint  debts,  will  not,  of  itself,  be  sufficient  to  in-  "^^l!?  ^"^  f  V^g 

,  up  the  whole  bu- 

validate  an  agreement,  made  feirlj  between  the  nnen  to  another, 
partners  themselves,  for  a  dissolution ;  though  it  fraudulent, 
be  one  of  the  terms  of  the  contract,  that,  the  retiring  lim^^he  joinf 
partner  shall  receive  a  valuable  consideration  for  ^^ent  to^Mti- 
relinquishing  his  share  in  the  concern.     This  does  fy  the  joint  debts, 
not  necessarily  imply  fraud:  and  if  that  be  not 
contemplated,  it  is  certainly  competent  to  two 
partners  to  make  such  a  bargain,  however  advan- 
ti^eous,  or  disadvantageous'it  may  be  to  either  par- 
ty (r) :  and,  in  point  of  fact,  by  a  change  of  manage- 
ment, or  an  alteration  in  conunercial  relations,  aris- 
ing either  from  public  or  private  causes,  a  business, 
which,  at  the  actual  time  of  contract,  was  a  losing 
one,  may,  not  only  honestly  but  reasonably,  be  ex- 
pected to  become  a  flourishing  and  profitable  con- 
cern. In  such  case,  therefore,  if  there  be  no  evidence 
of  fraud,  or  collusion,  the  joint  efiects  become,  from 
the  moment  of  the  agreement,  the  separate  proper- 
ty of  the  party  who  has  bought  them;  and  the 
joint  creditors  cannot  lay  hold  of  it:  though,  un- 
doubtedly, they  may  proceed  against  each  of  the 
two  partners,  ^or  the  recovery  of  their  debts  (s). 

If  a  testator  direct  a  specific  sum  to  be  employ-  The  portion  of 
ed  in  carrying  on  a  trade  in  which  he  has  been  con-  wJ^'tTiiawT 
cemed,  his  assets  are  liable  to  the  creditors  of  that  If  d«wg  incurred 

'  •        ''y  carrying  on 

trading 

(f)  Ex  parte  Peake,  I  Mad.  signed  to  the  partner  who  con- 

354.                                          •  tinues  the  buaineas, -but  with- 

(/)  S.  C,  p.   359.    See,  a  out  notice  of  such  assigmnent  to 

distinction  as  to  joint  debts  ais-  thecrediton,afi^pp.d99|431« 
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iMtfwie  after  kb  trading  coRceni,  to  the  extent  of  the  sum  so  di- 
pend^'up^^thc  rected  to  be  employed,  and  no  further  (t) :  so,  if  a 
bj  hb  wHif  ^*"  testator,  in  general  terms,  direct  his  trade  to  be 

carried  on;  the  capital  then  actually  embarked  in 
the  trade  is  all  that  his  personal  representatives 
if  his  ezfiCQton  are  authorized  in  employing  in  that  trade :  if  they 
share  of  bS^npi-  embark  more  of  the  assets  therein,  it  is  a  breach  of 
2i°S?thS^'  trust  (tt).  And,  as  they  who,  with  notice,  receive 
were  authorized  fj^g^  property,  become  themselves  trustees ;  if  a 

to  do,  they  are  r     r       j' 

guilty  of  a  breach  trader  cmploy  the  funds  of  his  cestui  que  trust  in 
they  employ  the  the  joiut  trade  of  his  partners  and  himself,  the 
Sejoint*accou*Dt  cestui  que  trust  may,  on  the  bankruptey  of  the  firm, 
SrtnSI!l*n'dS  P™^^  against  their  joint  estate  (ir).  So,  if  an  ex- 
come  bankrupts  i  ecutor  embark  the  property  of  his  infant  wards  in 

the  cestw  qvu  *.      m:        y 

trust  may  prove  a  partnership  business,  the  individuals  of  the  firm, 
ISat  or  separate^  if  they  kucw  the  infants  to  be  entitled,  must  also 
•^•**-  have  known  that  they  only  held  the  money  as  debt- 

ors to  the  infants ;  and  if  the  partnership  become 
bankrupt,  proof  on  behalf  of  the  infants  may  be 
made  against  the  partnership  estate ;  though,  if  it 
appear  more  for  the  benefit  of  the  infants  to  go 
against  the  separate  estate  of  the  executor,  they 
may  do  so  (x). 
Performance  of     Although  a  parol  agreement  for  a  lease  may,  by 
meorto^^t  a  p^it  performance  on  one  part,  be  brought  within 
Ift^^Xb^*'''  the  principle  upon  which  a   Court  of  Equity 
comes  a  bank-     would,  in  ffcueral  cascs,  consider  it  fraudulent  in 

rupt,  cannot  be  '         *^ 

enforced  by  his  the  Other  party  to  refuse  to  execute  the  contract; 
«»»^«e^  yet,  if  entered  into  with  one  who  afterwards  be- 

comes 

(t)  .JEx  .ptirte  ^Gar^(m^  10  {w)  Ex  parte  Heak^n.  Buck, 

V^  1^.  387. 

(»)  £»  parU  Richardian,  S  (x)  Ex  parte  Waiun^  %  Ves. 

Mid.  157.  &  Bea.  415. 
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coines  a  bankrupti  the  assignees  eannot  enforci^ 
performance ;  nor  is  such  a  parol  agreement  with- 
in the  intent  of  the  19th  section  of  the  statute 
49  Geo.  3,  c.  12 1  (y).  But,  it  is  presumed,  if  the 
acts  of  part  performance  consisted  in  improve- 
ments, permanently  beneficial  to  the  estate,  the 
owner  Would  be  bound  to  make  compensation,  as  a 
previous  condition,  upon  consent  to  which,  and  not 
otherwise,  he  wouldbe  reUevedfrom  the  agreement. 

A  difficulty,  which  was  long  felt,  how  to  deal  ReguiaiionsaDd 
With  two  or  more  commissions,  existmg  at  one  and  to  distinct  com- 
the  same  time,  and  affecting  the  different  part-  j^S^mSb^ri 
ners  of  the  same  firm  (k),  was,  in  a  great  measure,  ®^^"®  '*'"^* 
removed  by  the  statutes  3  Geo.  4,  c.  74,  and  c.  81; 
ihe  provisions  of  which  have  been  incorporated  in- 
to the  general  bankrupt  act,  (5  Geo.  4,  c.  98,)  ]the 
16th  section  of  which  enacts,  that,  if,  after  a  com- 
mission issued  against  some  of  the  members  of  # 
firm,  another  commission,  or  other  commissions, 
shall  be  issued  against  any  one  or .  more  members 
of  such  firm,  not  included  in  the  commission 
which  first  issued;  all  separate  proceedings  un- 
der the  second,  third,  or  other  commission  shaU,  ^ 
(unless  the  Lord  Chancellor  think  fit  to  allow  it 
to  proceed,)  be  stayed;  and  it  shall,  without  af* 
fecting  the  validity  of  the  first  conmiission,  be 
annexed  to,  and  form  part  of,  such  first  commis- 
sion.   And  the  15th  section  of  the  same  last  men-     a  joint  com- 
tioned  statute  enacts,  that,  where  a  joint  conmiis-  ^pened^^L  to 
sion  issues  against  two  or  more  partners,  the  Lord  ^^^^  ^" 

-"     '        Chancellor  ther,  partner. 

(y)  Ex  parte  Suttanj  in  mai'         (ss)  Ex  parte  RawBOHf  1  Ves. 
ter  of  Changeur,  %  Rose,  86.        &  Bea.  163. 
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Chancellor  may  supersede  such  joint  commission 
as  to  one  or  more  of  the  bankrupts^  without  pre- 
judice to  the  validity  of  the  commission  as  to  the 
others. 
But.  it  seems.       But  where  a  joint  commission  includes  the 

a  joint  commis*  •       •    • 

ston  inciudtpg  a  samc  individual  partner^  against  whom  a  previous 
whom  a^Mpsrate  Separate  commissiou  has  issued,  it  should  seem, 
Sfol!^1i"ed "  **^*'  *^^  fi^<^  commission  is  stiU  the  only  legal  one, 
reHti^s^^^"^  and  that,  as  formerly,  it  is  so  by  the  effect  of  ami- 
ouiy  by  arrange-  cable  arrangement  between  the  different  classes  of 

creditors  (a) ;  or  by  virtue  of  such  equitable  regu- 
lations, made  by  the  Court,  with  respect  to  the 
proceedings  in  one  commission,  as  would  tend  to 
the  convenient  administration  of  justice,  that  the 

Generally,  the  tWO  COmmissionS  cau  be  supported  (b\      The  con- 
creditors  under  a  .  «  i  ,      . 

firat  oommisiiion.  scqucuce  nccessanly  deduced  from  the  rule,  just 

which  is  in  force,    xajx-lj.  j  ••  i-i»i 

are  entitled  to  Stated,  that  a  sccoud  commission  can  be  of  no  le- 
whoie  esfcSe*  *    S^  Validity  whilst  a  prior  commission  is  in  force 

against  the  same  individual,  is  this ;  —  at  Law,  the 
creditors  under  the  first  commission  are,  exclu- 
sively,  entitled  to  the  bankrupt's  whole  estate ;  and 
the  first  commission  may  be  set  up  as  a  bar  to.an  ac- 
tion under  the  second  {c) .  In  Equity,  indeed.  Lord 
Camden  held,  that,  if  the  persons  claiming  benefici- 
ally under  the  first  commission,  so  conduct  them- 
selves as  to  induce  a  belief,  that,  they  do  not  mean 
to  interfere  with  any  effects  the  bankrupt  may  ac- 
quire, subsequently  to  certain  arrangements,  or  af' 
ter  a  certain  period ;  and  other  persons,  on  the 

faith 

(a)  Ex  parte  Brown^  1  Yes,  {c)Ex  parte  Rhodes^  15  Ves. 

&  Bea.  64.  545;  Ex  parte  Crew,  16  Yea. 

(6)    Ex    parte  Cridland,  $  257. 
Yes.  &  Bea.  98. 
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ftiith  of  such  understood  discharge  of  prior  claims/ 
deal  with  and  give  credit  to  the  bankrupt;  should 
a  second  commission  issue,  the  claims  of  the  cre- 
ditors under  the  first  may  be  postponed  to  the  lat- 
er demands,  arising  out  of  dealings  which  they 
have  encouraged  (d).    This  decision,  however,  has 
been  much  shaken  (^);  the  circumstances  must,  at  the  circumitaa- 
any  rate,  be  very  special,  which  can  give  an  un-  ^^74^0^'^ 
certificated  bankrupt  any  property  whatever  upon  ^rtScatSbank- 
which  a  second  commission  could  operate  (f) :  ™pt  ""y  propei^ 

Ai-       1     •#»  1      1       ••  1  .         t^  '         ty  upoD  which  a 

though,  if  the  bankrupt,  hunself,  were  to  attempt  secoad  commit- 

j."  J  -L  J  •     •  xi-»    iion  could  oper- 

to  supersede  such  second  commission  on  this  ate. 
ground,  the  Court  might  refuse  to  interpose,  in  aid 
of  what,  except  in  very  special  cases  (g),  must  be 
a  palpable  fraud  (A).  Third  persons  might,  possi- 
bly, take  this  objection,  which  the  bankrupt  him- 
self could  not  (i).  But,  cases  of  this  kind  involve 
so  many  considerations  of  the  different  rights  of 
the  several  classes  of  creditors,  and  perhi^s  even 
of  different  individuals  of  the  same  class ;  that,  the 
Equity  will,  in  general,  not  be  administered  on 
petition ;  the  more  formal  proceeding  of  filing  a 
bill  will  be  directed  (k).  Lord  Hardwicke,  in  one 
case,  held,  that,  when  a  second  commission  has 
been  taken  out  against  an  uncertificated  bankrupt^ 

who^ 

(d)  TrougkUm  v.  Giiky,  (g)  Ex  parte  Lees,  16  Yes. 
AmbL  $35.  474. 

(e)  Ex  parte  Martm,  15  (h)  Ex  parte  Rhodes,  ubi 
Yes.  116;  Ex  parte  Rhodes,  supriL;  Ex  parte  Lees,  16  Yes. 
tibi  suprit;  Ex  parte  Crew,  16     477. 

Yes.  238.  (0  S.  C.  p.  476. 

(/)  Everett  v.  Backhouse,  (k)  Ex  parte  Storks,  S  Yes. 

10  Yes.  99;  Ex  parte  Marim,  &  Bea.  106. 
15  Yes.  115. 
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who,  under  such  second  commission,  obtains  YAs 
certificate,  and  is  thereby  once  more  enabled  to 
trade,  and  gain  a  new  credit;  it  would' be  wrong 
to  set  aside  the  second  commission  (/).     In  that 
case,  however,  idiere  had  been  acts  done  by  the  as« 
signees  under  the  first  commission,  giving  a  sanc- 
tion to  the  certificate  under  the  second :  but  Lord 
^don  has  observed,  that,  the  mere  circumstance 
of  the  assent  of  the  first  assignees,  though  it  might 
operate  as  an  estoppel,  to  prevent  their  coming  for 
equitable  relief,  could  hot,  if  the  second  commis- 
sion  were  void  at  Law,  make  that  commission,  and 
the  certificate  under  it,  good  (m) . 
By  wh«t  acu      The  statuto  5  Ge6. 4,  c.  9&,  s.  127,  declares,  that» 
stod^-TobbiDg;    ^^  banktiipt  shall  have  any  benefit  or  privilege  as 
bis 'bootor"  ^     *^  *  certificate  or  alldwance  tmder  the  said  act, 
or  concealment    ^Jiq  has  lost,  in  auv  oue  dav,  the  sum  of  twenty 

of  hitf  property;  ^  ^ 

a  bnnkrapt  for-    pouuds ;  or,  in  the  whole,  the  sum  of  two  hundred 

feits  liis  claim  to  ,  . , ,  •     aa  a  j i  i."i_  ^ 

a  certificate,  and  pounds;  withm  the  spaco  of  twelve  months  next 
to  any  allowance,  p^ceding  his  bankruptcy,  in  gaining;  or  by  any 

contract,  within  the  same  space  of  time,  for  the 
purchase  or  sale  of  any  govemnj^nt  or  other  stock, 
where  such  contract!  was  not  to  be  performed  with- 
in one  week  after  the  contract,  or  where  the  stodc 
so  bought  or  sold  was  not  actually  transferred  or 
delivered  in  pursuance  of  such  contract;  or  in  case 
such  bankrupt,  after  an  act  of  bankruptcy  commit- 
ted, shall  have  destroyed,  altered,  mutilated  or  fal- 
sified, any  of  his  books,  papers  or  securities,  or 
shall  have  been  privy  to  the  making  any  false  en- 
tries 

(/)   Ex  parte  Proud/oot,  1         (m)  Ex  parte  Lees,  16  Vet. 
Atk.  %5B.  477. 
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teies  in  any  book  of  account,  or  other  document, 
with  a  view  to  defraud  his  creditors ;  or  shall  have 
concealed  property  to  the  value  of  ten  pounds ;  or 
shall  have  been  privy  to  the  proof  of  a  false  debt 
under  the  commission,  without  disclosing  the  same. 
If,  therefore,  it  be  clear,  that,  the  Law  in  any  of 
these  respects  has  been  violated ;  the  Court  will 
not  grant  the  bankrupt  his  certificate ;  but,  if  the 
affidavits  be  so  contradictory,  as  not  to  establish, 
distinctly,  what  the  £stct  really  is;  to  refuse  the 
certificate  would  be  to  refuse  the  bankrupt  a  trial 
of  the  fact  by  a  jury,  of  which  he  ought  to  have 
the  benefit  («).  When  the  certificate  is  granted, 
it  may  still  be  avoided  at  Law,  if  just  grounds  for 
doing  so  exist  (o) ;  or  the  bankrupt  may  be  indict- 
ed for  perjury. 

The  just  recited  enactment,  that,  no  bankrupt    The  judicial 
shall  be  entitled  to  his  certificate,  or  that  such  cer-  orihre^nactmlnit 
tificate,  though  obtained,  shall  be  avoided,  if  such  il^^^Jif,  p^^!*' 
bankrupt  shall  have  concealed  property,  to  the  ceaiment  of  pro- 

*  *^     ^       'f'  perty,  refers  it  to 

value  of  ten  pounds;  would,probably,be  consider- concealment  un- 

ed  under  the  present  act  (according  to  the  con- time  of  signing 
Btruction  judicially  put  on  the  previous  statute  of  **'^''*''*'^''**''' 
5  Greo.  2,  c.  30,  s.  7,)  as  necessarily  referritag  to 
concealment  undetected  at  the  time  of  signing  th6 
certificate :  if,  with  a  full  knowledge  of  the  fact, 
the  commissioners  have  thought  fit,  upon  a  proper 
atonement  being  made,  to  sign  the  certificate,  it 
has  been  held,  that,  it  ought  not  to  be  stayed  {p). 

But, 

(n)  Ex  parU  Kefmet,  1  Yes.      Barn.  &  Aid.  26. 
&  Bea.  194.  (p)  Ex  parte  Bryant,  1  Glyn 

(o)    Hmgh94  y,  Marlepf  I      &  JamaioB,  206. 
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RuieutoGortf  But,  although  a  petition  to  that  effect  should  be 
itay  a  certificate  di9missed>  it  does  uot  follow,  that,  the  bankrupt 
S!^S^<».'^  would,  in  such  case,  be  allowed  his  costs  (q) :  un- 
less the  allegation  of  concealment  was  sworn  to 

The  certificate  Only  upou  information  and  belief  (r).  The  certi- 
•iooen,  (though  ficatc  of  the  Commissioners,  that,  the  bankrupt  has 
;;,^JrtX^^  made  a  fuU  discovery  of  his  estate  and  effects,  and 

the  Court,  sittiog  has  in  all  rcspccts  conformed  himself  to  the  direc- 

in  bankruptcy,        ,  *■ 

previously  to  any  tious  of  the  Statute,  must  be  before  the  Court, 

difcuasion  of  the    ....        .     ,       - .  .        i     ^  j-  • 

propriety  of  sittmg  m  bankruptcy,  previously  to  any  discussion 
ITkSlU-  of  the  propriety  of  granting  the  bankrupt  a  certi- 
ficate:  ficate  (s).    But,  it  is  not  a  necessary  conseqtience, 

that,because  the  commissioners  have  been  satisfied^ 

the  holder  of  the  Great  Seal  must  be  so  likewise : 

if  circumstances  justify  a  suspicion  that  the  bank* 

rupt  has  not  made  a  full  discovery,  his  certificate 

will  be  stayed  (t) ;  and  the  commissioners  may,  it 

seems,  be  directed  to  review  their  judgment  (»). 

and  great  deiica-  Still,  as  the  Commissioners  have,  to  a  certain  ex* 

toc!^trSiingthe  tcut,  an  independent  judicial  character,  great  de- 

iS^'^wTth '  *i^^y>  **  l^*s*'  will  be  found  in  controlling  their 

respect  to  their    discretion,  whether  as  to  granting  or  refusing  their 

certificate  of  con-  .^         '  ^         .  ,  ,     , 

formity.  certificate  of  conformity :  though  they  cannot  pro- 

perly refuse  it,  unless,  under  the  sanction  of  their 
oath,  th^y  believe  there  is  reason  to  doubt,  whe- 
ther the  bankrupt  has  made  that  discovery  which 
he  ought,  according  to  the  statutes,  to  make  {w). 

A  bankrupt's 

(q)  Ex  parte  Stevens^  Buck,  118. 

S89;    Ex    patte  Enderhy^  5  (<)  Ex  farU  Bangley^   17 

'    Mad.  76.  Ves.  118. 

(f)  Ex  parte  Joteph^  18  Vea.  (ti)  Ex  parU  King,  15  Ves. 

340.  129. 

{s)  Sut  5  Geo.  4,  c.  98,  a.  (w)  Ex  parte  King,  11  Vea. 
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A  bankrupt's  riirht  to  his  certificate  can  never    The  right  to  a 

,  certificate  cannot 

be  made  dependent  on  his  conduct  antecedent  to  depend  upon  con- 
his  bankruptcy;  if,  whilst  a  bankrupt,  he  has  act-  ^  bankruptcy" 
ed  as  a  bankrupt  ought,  neither  the  commission- 
ers, nor  even  the  Lord  Chancellor,  have  any  au- 
thority to  examine  his  previous  conduct,  or,  on 
the  ground  of  its  impropriety,  however  gross,  to 
withhold  his  certificate  Ix).    Upon  the  same  hu-  .  What  intpec- 

tkn  of  his  books 

mane  principle,  the  112th  section  of  the  general  andpapen  kai* 
bankrupt  act  aflows  aU  bankrupts  inspection  of  S^*^  ♦»' »-*- 
tiieir  books,  papers,  and  writmgs,  and  the  benefit 
of  two  assistants  for  that  purpose,  at  all  seasonable 
times  before  his  examination  is  finished;  though 
it  is  obvious,  that,  the  object  of  a  bankrupt  in  re- 
quiring such  inspection  may  sometimes  be,  not  to 
enable  him  to  make  a  full  and  firee  disclosure  of 
his  affidrs,  but,  to  commit  a  fraud:  still,  whatever 
ground  his  previous  misconduct  may  afford  for 
suspecting  him  of  such  fraudulent  intention,  as  the 
Legislature  must  have  foreseen  that  possible  con- 
sequence, but  have  not  imposed  upon  the  bank- 
rupt the  impracticable  duty  of  putting  in  his  ex- 
amination without  such  inspection  as  aforesaid; 
neither  the  assignees^  nor  even  the  Great  Seal, 
have  any  discretion,  under  the  most  suspicious 
circumstances,  to  say,  the  bankrupt  shall  not  have 
on  inspection  (y).  Independently  of  this  particu- 
lar enactment,  as,  under  the  general  direction  of 
the  statutes  relative  to  bankruptcy  to ''  take  due 

order 

420;  ExparU  OUver,  %  Yea.  /a#epA,  18  Yea.  842. 

&  Bea.  251.  (y)  Ex  parte  Roms,  17  Yes. 

(«)  Ex  parU  Gardner,    1  377;  i^,  C.  1  Roae^  87. 
Yes.    &    Bea.  47;  Ex  parte 

VOL.  II.  H  H 
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order  of  the  bankrupt's  estate/'  the  interest  of  the 
bankrupt  is  to  be  considered^  as  vrell  as  that  of  his 
creditors  (») ;  the  Lord  Chancellor  is  bound  to  give 
him  an  inspection  of  the  accounts;  for  it  would 
be  great  injustice  if  he  were  not  permitted  to  ex'^ 
amine  whether  creditors  were,  or  were  not>  pro*- 
perly  admitted  to  prove  against  his  estate  (o). 
And  a  bankrupt  is  clearly  entitled,  either  to  foe 
Aimished  with,  or  to  be  allowed  an  opportunity  of 
making  out,  a  list  of  the  debts  proved  against  him> 
in  order  to  enable  him  to  make  the  proper  appli- 
cations for  his  certificate  (b). 
A  purchaMd  If  some  too  acttve  friend,  or  foe,  has  given  mo^ 
a  certmoiter' '  Q^y  to  a  Creditor,  as  an  inducement  to  him  to  sign 

a  certificate ;  though  the  bankrupt  may  have  been 

In  no  degree  privy  to  that  transaction,  it  has  been 

repeatedly  held,  that,  the  certificate  is  void(c). 

and,  when  ithaa  And  whenever  fraud  in  obtaining  a  certificate  is 

frauV  u^naay  k^  cloarly  brought  home  to  a  bankrupt,  such  certifi^- 

lutowSj^f '      cate,  though  after  aUowance,  wiU  be  recalled  (d); 

provided,  that,  such  revocation  will  affect  the  bank- 
if  such  revocation  Hipt  ouly:  but>  whou  the  Certificate  has  been  al- 
Tclient^^^rwnr  lowcd  for  ycars;  so  as  to  make  it  probable,  that^ 

with  the  partj'*  ^^  ^^^  *"*^  ^  i*  "^*^y  P^r«>M  *»v®  entered  into 
on  the  faith  of  his  dealings  with  the  bankrupt^  and,  that,  they  would 

be  materially  iigured  if  it  were  to  be  revoked;  a 

reference  will  be  directed,  to  ascertain  that  fact  {e) : 

and 

(»)  Ex  parte  Hughes^  6  Vet.  8B0;  Em  parte  Hull,  17  Ves. 

62a.  63.    See  Lord  Eldon's  R^u- 

(a)  Tfvogood  T.  SwanitoHf  6  lations,  6  Ves.  5. 

Yes.  487.  (df)  Ex  parte  Cawthome^  19 

(6)    Ex  parte  Morgan^    1  Ves.  260. 

Glyn  &  Jameson.  404.  (e)  Ex  parU  Tallist  1  Ball 

(c)  Ex  parte  BwU^  10  Ves.  &  Beat.  322. 
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fltnd  if  it  appear^  that,  injustice  and  hardship  would 
arise  to  innocent  persons  fridm  recalling  the  certi- 
ficate, it  must  stand  {f). 

In  all  cases  where  it  is  sought  to  have  a  certifi-     in  order  to  wt 
oate  recalled,  on  grounds  of  fraud,  or  of  misrepre-,  ^\e?  oa^grounds 
sentation,  these  objections  must  be  fully  establish-  objcrtlwis^i^^^^^ 
ed  against  the  bankrupt  {g) ;  and  a  reasonable  time  ^  ^^^y  atabi»b- 
will  be  allowed  for  that  pui^K»se  {h) :  but  if  a  peti- 
tion state  a  case  of  fraud,  and  fail  in  proving  it,  the 
petition  must  be  dismissed  with  costs  (f). 

When  a  bankrupt  has  permitted  a  debt  to  be     a  certificate 
proved  against  his  estate,  which  is  afterwards  exr  whenever  a  pw- 
punged,  in  consequence  of  an  investigation,  raising  ^,;£^  ^JU^t^l 
a  pfimd  facie  case  of  fraud  and  collusion  on  the  ^aukruprs  part, 

-*  *^  by  admitting  a 

part  of  the  bankrupt;  although  he  will  not  be  pre-  debt  tobeimpro- 
duded  from  giving  such  explanation  of  the  cir-  ^)||i^n?^^  ' 
cumstances  as  he  may  be  able,  his  certificate  will 
in  the  mean  time  be  stayed;  notwithstanding  the 
debt  directed  to  be  expunged  may  not  have  been 
the  means  of  turning  the  certificate  in  his  favor  (k). 
And,  (as  we  have  before  seen,)  in  no  case,  where, 
up<Hi  examinatioB,  it  is  proved,  that,  the  bankrupt 
has  knowingly  suffered  fictitious  debts  to  be  prov- 
ed against  his  estate,  can  his  certificate  be  aUow- 
«d  (/).    However,  as  petitions  to  stay  certificates     a  petition  to 

,  stay  a  certificate 

have 

(/  )   Ex  parte  Reedy  Buck,  (t)  Ex  parte  Levi^  Buck,  77. 

490.  (k)  Ex  parte  Laffert,  1  Rose^ 

{g)  Ex  parU  Hood,  1  Glyn  9S0. 

&  Jameson,  921,  (/)  Ex  parte  Shirley,  %  Rose, 

(h)  NanertY>  Cowman,  Buck,  71 ;  FreydehwrgKs  case,  3  Yes. 

5;  Ex  parte  Boyle,  ^Mi^yZ^^X  h  Bea.    14S.    And  see,  now, 

Ex  parte  Wright,  1  Glyn  &  the  127th  section  of  the  conso- 

Jameson,  95S.  lidated  bankrupt  act 

HH2 
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most  be  served  have  often  been  presented,  only  with  a  view  Ur 
r^duetim'eto^  shut  out  evidence,  in  an  action  at  Law  (9») ;  it  is 
thlJ'iiixl"  folfow-  ^^^  *^  established  rule,  that,  unless  the  bankrupt 
i^g  petition  day.  is.  served,  personally  (fi),  with  the  petition,  in  due 

time  to  have  it  heard  on  the  next  following  day  of 

petitions,  he  will  be  entitled  to  his  certificate  (o). 

Rigiiti  of  Rure-      A  Surety  for  a  debt,  who  pays  it  after  proof  made 

comminion        i^  rospcct  thereof  under  a  commission  against  the 

Srlbtorr™'  Ittincipal  debtor,  is  entitled  to  stand  in  the  place 

of  the  creditor,  not  only  for  the  purpose  of  taking 

a  dividend,  but  also,  of  assenting  to,  or  dissenting 

from,  the  allowance  of  the  bankrupt's  certificate  (p), 

Whatngnature      A  man  by  signing  a  certificate  does  not. release 

bindrerery  ere-  lus  debt,  uulcss  the.  requisite  number  of  other 

^^^^^'  creditors  also  sign;  and  if  they  do  sign,  the  debts 

of  those  who  do  not  sign  are  as  much  released  as 
the  debts  of  those  who  do  sign  (q).  , 
A  petition  to  If  a  petition,  praying  that  a  certificate  may  be 
prnentoi  by^  ^'  Stayed,  be  presented  by  a  creditor  who  has  arrest- 
hddlahrbank.  ^  ^^  bankrupt,  and  is  proceeding  at  Law  against 
SnUtbeHrtcn- ^™*  the  petition  will  only  be  granted  upon 
ed  to,  uni€«  the  condition,  that,  the  creditor  shall  come  in  under 

creditor  will  ,     .  ,    .a  i 

come  in  for  relief  the  commissiou ;  and  if  he  contmue  to  keep  the 
cmminio^^   ^  bai^rupt  in  prifion,  this  will  be  a  firadulent  evasion 

of  the  order,  and  in  contravention,  of  the  terms 
upon  which  the  Court  had  been  induced  to  inter- 
fere: 


(m)  Ex  parte  Jackscn^  Coop.  Coop.   98^  and  see  Ex  parte 

287.  I^ongt  1  Glyn  &  Jameson,  852. 

(n)    Ex  parte  Fumwal^  1  (p)  Ex  parte  Gee  ^  MUneSt 

61yn    &    Jameson,  ft55;    Ex  1  Glyn  &  Jameson,  881. 

parte  Harford,  Buck,  38.  (g)  Devaynes  ▼.  Noble,   1 

(o)    Ex    parte    Brenckky,  Meriv.  671. 
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fere :  the  certificate,  therefore,  will  be  allowed  (r). 

And  where  a  creditor  has  lain  by,  until  a  bankrupt    And  where  the 

has  gone  through  the  requisites  prescribed  for  his  ^y,  but^ui^mit^ 

conduct,  and  all  the  other  creditors  Lave  certified,  I^.  p^"**  *  Pe- 
tition to  stay  a 

before  he  applies  to  stay  the  certificate ;  this  will  bankrupfa  certi- 

,       .      -  ^  .  .       .  ficate,  under  cir- 

have  the  appearance  of  oppression :  more  particu-  cunuunces  de- 
larly  when  the  creditor  declines  proving  under  the  IIion"^h?pemion 
commission,  but  continues  to  hold  the  bankrupt  in  ^"ibedbmi-ed: 
execution.    A  petition  to  stay  the  certificate,  pre- 
sented under  such  circumstances,  will  be  dismissed, 
with  costs :  though  the  creditor  will  still  be  allow- 
ed to  go  in  under  the  commission,  and  prove  his 
debt  (s).    But,  even  upon  the  petition  of  a  credi-  but,  where  the 

A  •■      -I  .  •  J        .1.  •     •         delay  is  account- 

tor  who  has  not  come  m  under  the  commission,  ed  for,  the  certia- 
until  the  bankrupt  has  procured  his  certificate  to  ^l^f ''•"  ^''^^' 
be  signed  by  the  requisite  number  of  creditors,  and 
by  the  acting  con\piis6ioners ;   such  certificate^ 
though  lying  before  the  Lord  Chancellor  for  his 
allowance,  will  be  stayed,  if  the  petitioner  suffi- 
ciently account  for  the  delay  in  proving  his  debt  (ty. 
MQiere  a  petition  to  stay  a  certificate  fails,  the  pe^  costs  of  such  pe- 
titioner pays  the  costs ;  unless  in  the  transaction 
^here  has  been  some  misconduct  on  the  part  of  the 
bankrupt  (m). 

By  the  14th  section  of  the  statute  49  Geo.  3,     proof,  or  claim 
c.  121,  (now  repealed,  but  only  for  the  purpose  of  a'comnriM'iOT,^L 
b6ing  embodied  in  the  statute  6  Geo.  4,  c,  98,  SJeStt^^^ 

whereof 

(r)  Ex  parte  Lard,  %  Rose,  («)    Ex  parte    The    Royal 

423.  Bank  of  Scotland,  1   Ves.  & 

(»)  Ex  parte    Warwick^  14  Bea.  7;  Ex  parte  Gardner,  1 

Ves.  139.  Ves.    &  Bea.   49;    Ex  parte 

(0  Ex  parU  Birch,  1  Mad.  Stevens,  m  re  Aubert,  4  Mad. 

600.  S61. 
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come  in  under  whereof  it  forms  the  57th  section;  and  to  whiek, 
wUhralp^ to'  it  is  presumed,  all  decisions  under  the  former  act 
S^thim^'"'^'  are  equaDy  applicable  (w),)  it  was  enacted,  that, 

proof  or  claim  of  a  debt  under  a  commission  should 
be  deemed  an  election,  by  the  creditor,  to  come 
in,  and  to  take  the  benefit  of  such  commission, 
with  respect  to  the  debt  so  proved,  or  claimed  by 
him;  provided,  that,  where  the  creditor  had 
brought  any  action  or  suit  against  the  bankrupt 
jointly  with  any  other  person  or  persons,  his  re- 
linquishing such  action  or  suit  against  the  bank* 
rupt  should  not,  in  any  manner,  affect  such  action 
or  suit  against  such  ot}ier  person  or  persons.  In 
their  application  of  this  statute,  the  Judges  of  the 
Court  of  King's  Bench,  confining  themselves  to 
the  letter,  have  held,  that,  the  election  of  the  credi- 
tor was  determined  only  with  respect  to  the  debt 
ati«r^  whether  provcd  {x).  But^  Lord  Eldou  had  (previously) 
S^m^MuTn,  of  decided,  that,  the  law,  being  a  remedial  one,  ought 
one  debt,  bars    ^  receive  a  liberal  construction;  and  that  a  credi- 

an  action  at  Law  ' 

in  respect  of  ao-  tor  could  uot  comc  in  Under  a  commission  in  re- 
other  distinct 

debt?  spect  of  one  demand,  yet  proceed  at  Law  upon 

another  debt  (y).  His  Lordship's  decisions  were 
cited  in  the  arguments  upon  the  cases  at  Law,  but 
distinguished  by  the  Judges,  as  having  reference 
to  the  previous  part  of  the  same  section  of  the 
statute,  which  enacts,  that,  it  shall  not  be  lawful 
for  any  creditor,  who  has  previously  brought  any 

action, 

(w)  See  the  IS^nd  section  of  103. 

the  late  statute.  (y)  Ex  parte  Dixon^  1  Rose, 

{x)    Watson    v.    Medex,   1  98;  Ex  parte  Hardenbergh,  1 

Barn.  &  Aid.  lit;  Harley  v.  Rose,  204. 
Greenwood,    5   Barn.  &   Aid. 
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tctioii,  or  instituted  any  suit*  againat  a  bankruj^t,  m 
respect  of  any  d^bt  which  might  have  been  proved 
PQder  his  commission,  to  prove  a  debt  under  such 
commission  for  any  purpose  whatever,  or  to  have 
a  claim  entered  upon  the  proceedings,  without  re- 
^nquishing  mtch  action  or  suit.  It  is,  certainly, 
one  thing  to  say,  that,  no  person  shall  come  in  uu-* 
der  a  commission,  without  relinquishing  all  pro* 
o^edings  at  Law  in  re^poet  of  every  demand  prove- 
9.ble  under  that  commission;  but  quite  another 
thing  to  say,  that,  a  person  who  has  proved  one 
debt  under  a  commission^  shall  not  subsequently 
bring  an  sjction,  in  respect  of  a  different  demand. 
In  such  a  case,  it  was  said,  the  Lord  Chancellor, 
of  course,  has  the  power  of  ordering  the  proof  un- 
der the  commission  to  be  e^pnnged,  when  justice 
requires  that  measure;  or,  application  may  be  made 
to  the  Court  of  Law,  in  which  the  action  is  brought, 
to  stay  proceedings.  And  cases  of  possible  hard- 
ship were  intimated,  which  might  arise,  if  proof  of 
a  debt  under  a  commission  were  a  bar  to  an  ac- 
tion. It  may  be  observed,  that,  in  Ex  parte  Hard- 
enbergh,  the  creditor  had  himself  proposed  an  in- 
quiry, and  thereby  bound  himself  to  stop  till  the 
result  was  ascertained,  before  he  took  other  mea- 
sures. And  Ex  parte  Dixon  is  a  decision  with 
which,  if  the  distinction  above  stated  be  admissi- 
ble, the  cases  at  Law  may  be  reconciled  (z).  How-  Rule  on  this 
ever  this  may  be,  it  seems,  that,  a  surety  who  pays  OTre^payiT  * 

a  debt 

(3)  Since  the  above  sentence  Glover  has  been  reported  in  1 

was  written,    and  whilst    this  Glyn  &  Jameson,  270 ;  where 

work  was  going  through    the  the  distinction  was  recognised 

press,    the  case  of  Ex  parte  by  the  Vice-Chancellor. 
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debt  proved  uo-  a  debt  for  which  a  bankrupt  is  liable,  is  not  bound 
eraoommnnon:  ^  ^qj^^  Jjj  under  the  commission,  though  the  cre- 

«ud  io  caMsof  ditor  had  made  his  election,  by  proving  (a).  And, 
^  ^o*part-  where  a  joint  debt  is  due  from  two  partners,  the 
°^'  creditor  may  prove  under  a  separate  commission 

or  where,  after    agaiust  ouc;  yet,  sue  the  other  partner  (&).    So, 
Eii^a^bilnJcrapt  though  proof  Under  a  commission  be  an  election 
^^^^^J^J^^  ^^^  ^  t^®  *^y  other  proceeding,  meant  to  be  ef- 
daottoanactioo.  fectual  agaiust  the  bankrupt^  still,  where  it  is  ne- 
cessary, in  point  of  form,  to  join  him  in  an  action, 
as  a  co-defendant,  for  the  purpose  of  sustaining 
the  plaintiff's  right  against   other  parties;  this 
may  be  permitted,  provided  a  full  indemnity  is  pre- 
viously given  to  the  bankrupt  (c). 


(a)  Mead  v.  Brakam^  3  Mau.  9iH ;    Young  ▼.  Okus,  16  East, 

&  Sel.  93;    Dally  v.  Wolfer-  i5S. 
sUmy  S  Dowl.  &  Ryl.  ft7ft,  (c)  Ex  parte  Read,  1  Ves.  8t 

(6)  Heath  v.  Hall,  4  Taunt.  Bea.  347;  S.  C.  I  Rose,  460. 
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CHAPTER  XXVIII. 


Frauds  connected  with  matters  ^  lamaey. 

\ 

jHE  precipe  period  when  the  Crown  first  ac-  The  custody  of 
quired  the  custody  of  the  estates  of  idiots  and  lu-  ou  and  iuuati<^ 
natics  does  not  appear;  Lord  Coke,  however,  has  foTaveteS^I!!^ 
proved  it  to  be  highly  probable,  that,  the  right  "dc"«<>»  by  the 

i»         t  common  Liaw»  m 

was  conferred  by  some  statute,  now  lost,  and  that  beiongmgr  to  the 
it  formed  no  part  of  the  common  Law  (a).  Mag-  hayrbeen  vested 
na  Charta  notices  no  such  prerogative ;  the  fair  ^^  ^w  uS! 
inference  is,  that,  it  did  not  then  exist:  and  the 
sOence  of  Bracton  on  the  subject  affords  the  same  * 
sort  of  evidence,  that,  it  was  unknown  at  the 
close  of  the  reign  of  Henry  the  3rd.    But,  Brit- 
ton,  who  wrote  in  the  time  of  Edward  the  1st, 
treats  of  the  jurisdiction  as,  then,  established  (J>). 
At  all  events,  the  statute  de  prarogaiif>d  regis  (c)  the  itatute  of 
distinctly  confirms  the  right;  and,  according  to  the  distloctiy  co^^*^" 
better  opinion,  it  only  confirms  what  was  previous-  *'™  *****  "*^*' 
ly  existing ;  although  the  act  by  which  the  juris- 
diction was  created,  has  not  (as  before  stated)  . 
come  down  to  us. 
It  is  settled,  that,  notwithstanding  the  statute  and^thoogrhiton- 

ly  specifies  laods^ 

of  Edward  the  2nd  only  mentions  the  lands,  yet,  includes  the  cua- 

the 

(a)  2Dd  loatit  14.  (c)  Stat  17  Edw.  2,  c.  9  & 

(6)  See  his  66th  chapter.  10. 
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tody  of  the  per-  the  persoDs,  goods,  and  chattels,  of  idiots  and  lu- 
chaueis^id^  natics  are,  also,  in  the  custody  of  the  King  {d). 
and  lunatic-:       j^^  statute  was  uot,  accotdiug  to  Lord  Rosslyn(^), 

iti  object  was  to  iutroductivc  of  any  new  right  of  the  Crown.  The 
JftreaUng^the""^  object  was,  to  rcguIate  and  define  the  preroga- 

tCT**Sc^he'e8-**  *^^^»  *^^  *^  restrain  the  abuse  of  treating  the  es- 
tates of  the  for*    tates  of  luuatics  in  the  same  manner  as  the  estates 

of  idiots, 
for,  the  estate  of     It  is  to  be  observed,  that,  an  idiot  is,  according^ 
fo  hi  mkin"^'"'*  to  juridical  definition,  one  who,  firom  hia  nativity, 
h*"iife  *lt  ?he*"^  ^^  ^  perpetual  infirmity,  is  fw$  compo0  mentis  (/y : 
absolute  disposal  aud  the  entire  profits  of  th.e  estate,  both  neal  and 

of  the  Crown;  i      i?         i.  j      •        i.-    tj?  j        i_ 

personal,  of  such  an  one,  during  his  Ufe,  and  sub* 
ject  to  a  prorision  for  hia  nudnteiiance,  are  at  th« 
but,  of  the  estate  absolute  dispossl  of  the  Crown  (g):  but  of  the  es* 
Ki^iMla^tbeau^  ^^  of  a  luustic,  ovmn  CMipM  who  once  possessed 
S^ar'b^nefid'  "®^°^  DiemoTy, ""  the  King  shall  only  have  the  cua- 
ai  interest  in  ita  todv,  sud  therewith  maintain  the  lunatic  and  his 

disposal. 

fiEunily,  but  shall  not  take  any  pajrt  of  the  said  pro^ 
fita  to  his  own  use;**  but,  upon  tihe  recovery,  or 
death,  of  the  lunatic,  shall  restore  the  whole  of  Us 
property,  and  all  the  surplus  prcrilts  derived  there* 
^m, — ^in  the  first  case  to  the  party  bimselt  in  the 
latter  alternative  to  his  heirs»  executors,  and  ad- 
ministrators (AX 
The  Crown,  it  Whcu  it  is  Said,  as  above^  that,  the  Crown  h9» 
^ed  to'the  c^  the  custody  of  the  whole  estate  of  a  nw  Ci^mpoi,  this 

must 

(d)  Beverley* 9  case,  4th  Rep.  ▼.  LerUhall,  %  Atk.  55S\  In  re 
126.  Fitzgerald,  %  Seh.  &  Lef.  436. 

(e)  Oxenden  v.  Lord  Cromp~         (A)  Beverley's  case,  4th  Rep. 
tm,  ft  Vea.  Junr.  71.  126,  127 ;  Lysaght  v.  Royse,  2 

{J  )  Co.  Litt.  246,  a.  Sch.  &  Lef.  157. 

(g)  Corporation  of  Bwford 
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must  be  understood  with  the  exception  of  copy-  to^  of  copyhoM 

,--^        -        ,,  ^,        ^•iii^i  estate  belonring 

hold;  for  that  is  but  £^n  estate  at  will  by  the  com-  to ^naneampMi 
mon  Law,  and  ^  if  the  King  should  have  the  cus* 
tody  of  ity  it  would  be  a  great  prejudice  to  the 
lord  of  the  manor  (4):"  this  prejudice,  indeed, 
would  be  no  less  than  the  suspension  of  the  copy- 
hold tenure,  fines,  and  serrices,  so  long  as  an  uUofs 
land  remained  in  the  hands  of  the  !King  (£).    It  is  aod  though  co- 
true,  that,  a  recent  statute  (l)y  authorizing  the  sale,  wid%nder*the 
under  the  direction  of  the  Chancellor,  of  the  es-  £^Jh«D(2ior, 
tates  of  persons  found,  by  inquisition,  of  unsound  ^^aillnaK's'"^"* 
mind,  for  the  payment  of  their  debts,  and  the  fuU  debts,  thbafforde 

^,  ^     «  -     ,  .  •■  1     1  ••      no  inference 

filment  of  their  engagements,  extends  to  copyholds ;  against  the  rights 
but,  from  this  protection  afforded  to  persons  who,  ^mon^   ^  *  * 
without  fraud,  have  contracted  with  parties  be- 
come, since  the  contract,  non  connotes  mentU,  no 
inference  can  be  drawn  prejudicial  to  the  &ir 
daims  of  the  lord  of  the  manor,  of  which  such 
copyholds  are  holden :  by  a  sale  under  the  statute, 
a  responsible  tenant  is  merely  substituted  in  lieu 
of  the  fkm  annpas,  but  the  lord  is  defrauded  of 
none  of  his  dues  or  services.    At  any  rate,  even  if  which  would  be 
it  would  violate  no  principle  to  hold,  that,  in  the  the  ^g  had' the 
case  of  a  lunatic,  the  mere  euetody  should  rest  with  SJjSf  ^liny^^ 
the  Crown;  still,  to  make  the  same  determination  ^.^  ?°S-^ 

longing  to  wuotm 

with  respect  to  an  idiot,  in  whose  lands  the  King 
has  an  absolute  beneficial  mierest^  would  be  incon- 
sistent with,  and,  in  many  cases,  a  fraud  upon,  the 
rights  of  the  lord  of  the  manor. 

From 

(t)  4th  Rep.  u(n  supra,  FttzgeraU,  2  Sch.  &  Lef.  437, 

(A)  Duke  of  York  v.  ilfar-     4^9. 
9kam,    Hardres,    434;    In  re         (I)  Stat  43  Geo.  3,  c.  75. 
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Oman,  whether  From  a  case  in  which  it  was  resolved,  that>  the 
nor  must  allege  a  lord  of  a  manor,  should,  without  any  custom  al- 
hSIIIrthe^JlJS!  l«ed,  have  the  custody  of  the  land  of  one  of  his 
b^  ?J^hoW^.  *®^*^*®  ^J  ^Py*  who  was  mulus  et  surdus(m);  it 
eia,  who  are  idi-  would  Seem  natural  to  infer  the  same  common  Law 

ota»  or  lunatici?       « 

and  whether  any  nght  of  the  lord  with  rcspcct  to  a  luuatic :  but,  in 

bemadel^tween  ^  ^^^  <^^^>  Chief  Justico  Hobart  did  not  agree 
the  two  caM?     that  ti^g  1^,^  ^j^  entitled,  of  right,  to  the  custody 

of  a  lunatic's  land,  without  a  special  custom  (n) : 

however,  this  disagreement  was  an  obiter  dictum, 

not  absolutely  decisive  of  the  real  merits  of  the 

question  then  before  the  Court ;  though  the  case 

affords  a  strong  authority  as  to  the  lorm  of  the 

pleadings.      And  Church  v.  Cudmare(o),  (whicK 

is  apprehended  to  be  the  case  referred  to  by  Mr: 

Collinson  (p),  as  corroborative  of  Sir  Henry  Ho- 

bart's  opinion,)  is  not  in  point;  the  question  there 

arose  upon  the  construction  of  the  statute  12  Car. 

2,  cap.  24,  and  the  point  litigated  was  the  right  of 

custody  of  the  lands  of  an  if^ant,  not  of  a  lunatic. 

Though  the     '    There  seems,  at  first  view,  something  incongru- 

beentitiedtothe  ous  in  holding — but  it  has  been  explicitly  re- 

^"Siyh^^'  solved,— that,  even  in  cases  where  it  is  clear  the 

atni,  •>|*^*^»-     custody  of  the  copyhold  lands  is  in  the  lord  of  the 

lauds  by  the  idi-  mauor,  all  alienations  of  siich  lands,  made  by  an 

ibund,  mint  be    idiot  after  office  found,  shall  be  avoided  by  the 

King:     ^    ^    King  (q).    The  principle  upon  which  this  deter- 

Sc^yhoid\-  inination  rests,  may  be  illustrated  by  analogy  to 

tereii  remaina  io  the  doctriuc  as  to  estates  not  held  by  copy;  with 

respect 

(m)  Eavers  v.  Skmner,  Cro.  (p)  1  Treat,  on  Lunacy,  455. 

Jac.  105.  {q)  Beverley's  case,  4  Rep. 

(n) Cocksy. Darton,Hoh.n5.  126:  aee  the  Case  m  the  Cowl 

(o)  2  liUtwytche,  1189.  of  Wards,  Dyer,  SOS,  a. 
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respect  to  these^  even  in  the  case  of  an  idiot,  dur-  the  idiot;  just  as 
ing  whose  life  the  King  is  entitled  beneficially,  the  his  lands  not  held 
freehold  remains  in  the  non  ecmpos  (r) ;  so,  in  re-  f/hlm/th^h"' 
gard  to  copyholds,  where  the  lord  of  the  manor  is  ^wil**^!!^,^^ 
entitled  to  the  custody  of  the  lands,  the  title  to  the  has  the  beneficial 

,       .  interest  during 

copyhold  mterest  remains  m  the  nan.  compos;  and  his  nfe. 
i^  any  attempt  be  made  to  procure  a  fraudulent 
alienation  of  it,  (and  every  alienation  obtained 
from  one  laboring  under  such  affliction  must  be 
fraudulent,)  it  will  only  be  a  benign  exercise  of 
the  prerogative  of  the  King,  as  parens  patruB,  to 
avoid  it. 

•    A  person  nonsams  memorue  is  not  capable  of    Awmeompoi 
forfeiting  his  copyhold  (s) :    or  of  surrendering  feit,  nor  surren- 
it(0;  though  a  lord  of  a  manor,  notwithstanding  Jnt'^^t^b?* 
he  may  be  non  compos,  is  capable  of  making  a  grant  ^J^^  ^„j^. 
by.  copy(«);  or  his  steward  may.  make  such  grant  »aneiordof  a 

.     ,  .  manor,  or  by  his 

m  his  name;  but  his  committee  has  no  such  pow-  steward: 
er.     And  though  the  Court  may  direct  the  stew- 
ard to  make  no  grant  without  informing  the  com- 
mittee, or  receiving  the  directions  of  the  Court, 
yet  this  is  matter  of  discretion;  and  if  no  such  or- 
der be  made,  the  grants  of  the  steward,  without  any 
cpmmunication  with  the  committee,  will  be  good  (w). 
And  all  merely  ministerial  acts  relating  to  copy- if  the  latter  be 
holds,  don^  by  a  steward  who  is  non  compos,  will  mere^^ministeri- 
bpv9lid(a.).  i^'^''^ 

The  course  of  proceeding  under  the  statute  of    The  adminis- 
Edward  the  2nd  has  been,  that,  the  Crown  has  prerogative  in  ca- 

committed 

(r)  Stamf.  Prerog.  36^  b.  («)  BrowfCi  case,  4  Rep.  29, 

{s)  Coke's  Copyh.  s.  59.  b. 

(I)  Thompson  v.  Leaehf  Car-  (w)  Blewits  case,  Ley,  47. 

thew,  495.  (x)  Bryd.  99. 
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•es  of  hisanity,  is  committed  this  branch  of  its  prerogative  to  a  cer- 
necemriiy,  com  tain  great  officer,  (usually^  but  not  of  necessity^ 
fiSdlJjJ  Se  tJ»«  same  who  holds  the  Great  Seal  (y),)  by  war- 
GreatSeti:  y^jj^^  which  confcrs  no  jurisdiction^  but  only  a 
from  whom  an  DOWcr  of  administration.  If  there  be  any  error. 
m^teiyTto^tho  or  abuse,  in  the  exercise  of  that  administration^  an 
Kiog  in  council  ^pp^^j  y^  immediately  to  the  Kfaig  in  councfl  («) ; 

this  was  always  the  case  in  respect  of  grants  made 
of  the  custody  of  the  person  or  estate,  and  other 
matters  subsequent  to  the  Ktum  of  the  inquisi*- 
tion :  but,  the  previous  proceedings  (on  the  inqui- 
ry^  whether  the  party  was  an  idiot,  or  not>)  under 
the  old  form  of  writs,  were  on  the  law  side  of  the 
Court  of  Chancery;  and  could  only  be  redressed, 
(if  erroneous)  by  writ  of  error,  in  the  regular  course 
The  ancient    of  Law  (a).    Fiom  the  strictuess  with  which  the 

writs*  and  the  •      ^         •*  j  ^i  •     •  /•  a  ai 

commisiiioiis  aucicnt  wnts,  and  the  commissioas  framed  there^ 
hTete?nT^'r.  ^^^  ^^^^  wordcd;  they  could  not  be  sustained 
•eded,  by  com-    ainunst  any  pemon  who  was  not,  in  the  most  abso- 

minions  framed     ^  'f  ^ 

intheiuKurtfoniy  lute  import  of  the  teHUS,  an  idiot  or  lunatic:  but, 
or  de  lunaHcoin-  iu  ordcr  to  includc  parties,  who,  although  they 
qwrendo:  could  xiot  strictly  be  described  as  idiots  or  lunatics, 

were  indisputably  non  connotes  mentis,  and  ex- 
posed to  every  species  of  fraud  and  injustice ;  com- 
missions were  framed  in  the  nature  only  of  writs 
de  idiotd  inqmrendo,  and  ik  hmatko  inqmrendo, 
which  have  superseded  the  writs  formerly  in  use. 

The 

(y)  Ex  parte  Phillips,  19  (a)  3  Bla.  Com.  book  5,  chap, 
Ves.  12)^;  Sherwood  v.  Saun-  27.  The  learned  commentator 
derson^  19  Yes.  283«  ftS5;  In  makes  no  distinction,  in  this  re- 
re  HeU,  3  Atk.  635.  sped,  betweea  writs,  and  com- 

(«)  Otsenden  v.  Lord  Cromp-  misaons  in  nature  of  writs  de 

ton,  4  Br.  2dd.  Umatico  inqidrendo. 
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The  modem  commissions  are  made  out  by  let*  which  extend  to 

^  i-i-i         *'^  persons  of  uw 

teirs  patent)  under  tine  Great  Seal,  and  are  held  to  sound  nUnd; 
extend  to  dl  persons  of  unsound  mind  (b).    The 
phrase  used  to  describe  a  lunatic  in  the  statute 
de  pngfogakivd  Regis^  as  well  as  in  several  later 
statutes, — for  instance,  in  the  statute  of  limita- 
tions (e)y-^is  **  non  compos  mentis;"  which,  since 
all  Law  proceedings  have  been  in  English,  has 
been  rendered  ''  of  unsound  mind  (rf) :"  thiA  de«  including^  not 
scription  includes,  not  only  idiots  and  insane  per*-  insane  penona, 
sons  usually  so  called,  but,  also>  every  one  who  by  ^cku^L^r  ou»er 
any  sickness,  or  other  accident,  loses  his  memo*  !^!v!?!'J!!!! 

•'  '  their  memory 

ry  and  understanding  (c).    It  was  not,  however,  ?n«^  undentand- 
even  as  kte  as  Lord  Hardwicke's  time(/),  the 
piBctice,  to   consider  weakness  of  understand- 
ing a  sufficient  ground  for  a  commission  of  iu-^ 
nacy:  but  the  exposed  state  of  persons  of  weak  or  whose  intei- 
intellects,  where  that  weakness  amounts  to  such  ly  weak ; 
incapacity  as,  in  the  opinion  of  a  jury,  constitutes 
unsoundness  of  mmd;  has  since  induced  the  ad- 
ministrators of  this  jurisdiction  to  afford  the  same 
protecftion  to  them  as  to  other  non  compotes  mev^ 
tis  (g).    In  this  class,  those  who  by  old  age  are  of  hAve  become 
become  incompetent  to  the  management  <rf  their  ^  ^^  ^    *^' 
affitirs  are  to  be  induded  (A).    And  even  a  con*  or  from  habits  of 
stent  habit  of  intoxication,  as  laying  the  party  "*^*i^*^^"^ 

open 

(h)EiB  parte  Sauthcote.Amhl.  (/)    Bennett    v.    Wade,  % 

111;  Jtidgeway  v.  Danvtn,   8  Atk.  326;  Ex  parte Bamsley^ 

Ves.  «5.  9  Atk.  167. 

(e)  Scat.  SI  Jac.  1,  c.  16,  s.  {g)  Sherwood  v.  Saunderson, 

ft.  IS   V6d.   itse;     Ridgeway  v. 

{d)  Ent  parie  Bamsley,   S  Darwm,  8  Ves.  65 ;  Ex  parte 

Atk.  172.  Ctaihtm^  12  Vm.  445. 

(e)  Co.  Litt  247,  a.  (A)  S.  C.  12  V«s.  453. 
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open  to  every  artifice  of  fraudulent  imposition,  may 
support  a  commission  (e) :  though  in  Lord  Coke's 
for  though,  iu  the  time  the  Law  was  differently  understood  (Ar).  The 
^y  himKif  ^  modcm  doctrine  seems  to  rest  on  the  soundest 
StlLlSS^Jttir*  principle :  however  worthless  the  habitual  drunk- 
fraud  pracriaed  g^^d  may  be,  fraud,  even  if  operating  only  against 
in  many  initan- '  him  personally,  should  be  discountenanced  by  an 

cei,  affect  parties     j     •    .  .      ,.  r      •        ^      i.  -i.  vi 

entiUed  to  pn>.    admmistratiou  professmg  to  be  an  equitable  one ; 
^^^^'  but  there  are  few  cases  in  which  fraud  practised 

against  an  habitual  drunkard  must  not  operate  to 
the  prejudice  of  innocent  parties,  who  have  the 
misfortune  to  be  connected  with  him;  and  their 
interests  may,  in  extreme  cases,  claim  that  protec- 
tion which,  possibly,  a  commission  only  would 
adequately  afford :  and  this,  perhaps,  may  be  fairly 
considered  one  of  the  possible  exceptions  to  the 
general  rule,  by  which  it  is  held,  that,  the  protec- 
tion of  the  party  himself  is  the  first  object  of  a 
^    conmiission  (/). 
CoDTenienceof     Although  the  Lord  Chancellor  (as  we  have  be- 
^^a^^rSi^oi  f^®  seen)  is  not  necessarily  the  person  to  whom 
S  m^^f ''^   the  trust  of  executing  this  branch  of  the  royal 
lunacy,  to  the     prerogative  is  confided,  yet,  it  is  usual,  and  conve- 

holder  of  the        *  «-»  >  ^ 

Great  Seal ;       uieut,  that,  he  should  administer  it :  for,  though  any 

other  great  officer  might  issue  the  conunission  of 
who»  after  the  luuacy ;  and,  after  the  return,  grant  the  custody  of 
^mifHw aiid'ofhii  the  fum  compos  and  of  his  estate,  by  virtue  of  the 

King's 

(t)    Anonym*  case,  cited  S  under  the  appropriate  head. 

Yes.  66.  That  intoxicatioii  may  (Ar)  Beveriejfs  case,  4  Rep. 

be  a  sufficient  ground  for  resist*  12d. 

ing  specific  perfomumce  of  an  (0  £x  parte  fVkitbreadf  2 

agreement,  entered  into  when  Meriv.  102. 
in  that  state,  see,  onle,  p.  4d, 
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King's  sign  manual;  yet,  here  his  authority  would  estate  is  granted, 
terminate :  whereas  the  Keeper  of  the  Great  Seal  jher  ac^  by^ vlr* 
acts  in  matters  relative  to  the  lunatic,  after  the  J;;,^^**^^^ 
custody  granted,  not  under  the  sign  manual,  but  J<^oUemii-'^ 
by  virtue  of  his  general  power,  as  Keeper  of  the  nate  on  the  luua- 
King's  conscience  {m).  And  his  authority  is  not  any  matters  re- 
determined  by  the  death  of  the  lunatic,  as  to  any  ^^t?<nf  was'pre^ 
matter  respecting  which  a  petition  has  been  pre-  ^^^^  ^^  *•'*  "*" 
sented  in  the  lifetime  of  the  lunatic  (n).    But,  no    what  petitions 
order  can  be  made  on  petitions  preferred  in  lunacy  S'LL^cr?^^: 
after  the  death  of  the  lunatic,  except  petitions  for  J^^^^  lunatic's 
rehearing;  or  petitions  by  those  entitled  to  the  pos- 
session, or  disposition,  of  the  property :  and,  as  the  the  next  of  kin 

can  onlv  seek 

personal  property,  of  a  deceased  lunatic  is,  by  the  distribution  of 
statute  deprerogittivd  regis,  given  to  his  executors,  bui!*"^^^'^^  ^ 
or  administrators,  (as  the  case  may  be,)  his  next 
of  kin  cannot,  upon  petition,  obtain  a  distribution, 
but  must  seek  relief  by  bill  (o).    The  administra-    The  actual  ad- 
tor  of  this  jurisdiction,  for  the  time  being,  has  Sisj*uriJdU:tion 
power  to  vary,  or  discharge,  the  orders  of  his  pre-  ^^  ^*o^ew**'*^ 
decessors;  for, "  the  prerogative  is  committed  from  ™ade  by  his  prc- 

decessor. 

one  Chancellor  to  another,  and  this  is  properly  the 
act  of  the  Crown  acting  by  its  officer  (p).**  This 
power  was  exercised  in  a  modem  case(j^),  by  Loird 
Eldon,  rescinding  an  order  of  Lord  Erskine. 

The 


{m)  Ex  parte  GrimsUmef  Amh\.         (p)  Wxggv.  Tyler ^  2  Dick. 

707 ;  Sergison  v.  Sealey,  4  Br.  55i. 

238,  n.;  In  the  matter  of  FUzge-         (p)  Ex  parte  Degge,  4  Br. 

raM,  2  Sch.  &  Lef.  489 ;   Cor-  23 7»  note, 
poration  o/Bur/ord  v.  Lenlhall^         (g)    Ex  parte  LwUam^  re« 

2  Atk.  653.  ported  in  Append,  to  '*  Collin- 

(n)    Ex  parte  M^DougaU,  son  on  Lunacy." 
12  Yes.  384. 

VOL.  II.  I  I 
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A  commisMou      The  issuing  a  ixnninimion  of  lunacy  is-discreUoe* 

of  tunftcv  will  be 

granted;  only  oTy^  and  solelj  designed  for  the  benefit  of  the  lunar 
foMhJ\^!^i"f  t^'  ^^>  therefore,  it  seems,  that  the  care  of  his  per- 
the  lunatic:        §00  and  property  does  not  call  for  such  a  proceeds 

ing;  and,  a  fortiori,  if  it  is  hkdy  to  be  attended 
with  injurious  effects;  a  commission  will  not  is- 
and,  if  iMued,  its  sue(r):  and,  if  issued,  one  general  principle,  ad- 
very^raredevi-  niitting,  perhaps,  s<Hne  possible,  but  rare,  devia* 
thil^tl^rLnS  t*^*^  pervades  all  orders  made  in  cases  of  lunacy ; 
comfort  of  the     namely,  that  the  sreat  object  in  view  of  the  admi- 

lunatic  himself;  *  o  •» 

nistrator  of  this  jurisdiction  is,  solely  and  entirely, 
l^e  interest  and  comfort  of  the  lunatic  himself; 
and  the  disposal  and,  witb  rcspcct  to  the  management  of  his  estate, 
for  lUs^a'dran^^    ^^  advidutage  of  the  owner;  withoitt  looking  to 
l^ll^'J^^^^i;  the  interests       those  who,  upon  his  death,  may 
the  whole  may    have   eventual   rights  of  succession  {s).     The 
Gov^rnineiit  an-  whole  fuuds  of  a  non  compos  may,  therefore,  if  his 
nuity  for  his  ufe.  g^pport  require  it,  be  invested  in  a  Government  an- 
nuity for  his  life  (/);  though  not  on  any  private 
seciurity  («). 
Alterations  of       And  though,  in  managing  the  estate  of  a  lunatic, 
i^na^fcT^pro^i-  ^Y  alteration  of  the  property,  (so  as  to  prejudice 
JiceciUier  hi?"  *^^  ^^^^  ^^  favor  <rf the  personal  representative,  or 
heir  or  personal  ^e  veTsd,)  is  to  be  avoided,  as  far  as  is  consistent 

representative^,         .  ,      i  .  • ,         .  -»   ,  .         , 

are  to  t>e  avoided;  With  the  primary  Consideration  of  the  proprietors 

bat  if  the  COD  ver-  •  j»  j.        j         x  ^i  x 

be  clearly    immediate  advantage;  there  yet  are  many  cases 


SIOD 


oftlle*  iumS^  *°  which  it  is  necessary  to  apply  personal,  to  pur- 


may  be  made: 


poses 

* 

(r)  Ex  parte  TomUnsonf  1  Ex  parte  ChMtnky,  2  Ves.  Jun. 

Vea.  &  Bea.  68.  297. 

{s)    Ex  parte  WhUhread,  t  {t)    Ex  parte  Stonard,   18 

Mer.   102;    Oxenden  v.  Lord  Ves.  fiS5. 

Compton^    2   Ves.    Janr.  72;  (u)  Ex  parte   CaUhorpe,  1 

Dormer's  case,  2  P.  Wms.  266.  Cox,  182. 


LUNACY.  469 

poses  relating  to  real,  estate; — for  insiance,  m  re^  thus,  pmonaity 

.      _  ,^   _      ^,  ,_  .         11     1      1      ™*y  ^  applied 

pairs.  An4  if  the  Chancdlor  was  contmually  look-  to  repain,  or  or- 
ing  to  the  right  and  kft,  and  weighing  the  proba-  m^[  ofTed^^' 
ble  interests  of  the  different  sets  of  represents^  "^'^'^ 
tiTes;  the  interest  of  the  hinatic  would  be  com- 
mitted, in  favor  of  those  whose  contingent  expect- 
ancies must  be  left  to  the  course  of  events.    MHiat- 
ever  tends  to  ordinary  improvement,  it  is  strictiy 
the  do^  of  the  adminii^ater  to  see  done.    And  or,  in  pressing 
payment  of  mortgage  debts  is  so  much  for  the  ad-  ^^^e'^/t^^ 
vantage  of  the  owner  of  the  estate,  that,  in  press-  ^^  incombran- 
ing  cases,  the  Chancellor  would  order  the  applica- 
tion of  personalty,  to  any  extent,  to  pay  off  such 
incttuibrances ;  as  was  done  in  Grinutane^^  case  (w) : 
there,,  the  trsfiisaetion  was  s&vorable  to  the  heir  at 
law ;  but,  the  next  of  kin  would  equaUy  have  been 
^aSowed  to  enjoy  tlie  advantage,  if  the  change  of 
property  (made  for  the  benefit  of  the  hmatic)  had 
been  the  co(nversion  of  real  estate  into  personalty. 
Thus,  if  it  be  reported  by  the  Master,  that,  it  or,  on  the  otiier 
would  be  for  the  benefit  of  the  lunatic  to  work  the  ^^^  be^niade  for 
mines  under  his  estate,  an  order  to  that  effect  will  ^[fli^"^  5^^ 

'  mines  under  a 

be  made  (x) :  and  where  «&  estate  devolves  upon  a  lunfti/*  ^^^'' 

,  ^  and  if  an  estate 

kmatie,  under  the  Will  of  a  testator  who  intended  be  devised  to  a 

...  . .  .  ,  •  J        J  lunatic,  which 

it  to  pass  as  money ;  it  must  be  considered  as  ac-  the  testator  in. 
tuaUy  converted.  For,  although  a  party  compe-  S'i  money, 
tent  to  make  an  election  might  have  elected  to  M*«.j»5not  elect, 

^^  it  willxlescendto 

take  the  property  as  land ;  a  lunatic,  of  course;  id  bis  next  of  kin ; 
incapable  of  electing ;  and  the  Court  will  not  elect 
for  him,  merely  to  favor  that  class  of  representatives 

who 

(w)  Ambl.  706.  (x)  Ex  fwtte  Tahbert^  G^  Ves.4%8. 

112 
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for  no  equity  aris-  who  would  be  benefited  thereby  (y).     For  parties- 

es  between  the  *f  \^  ^  * 

real  and  personal  entitled  after  a  lunatic  must  take  the  property  as 
repre^entativei.    ^j^^y  g^^  .^ .  ^^  equity  arises  between  real  and  per- 
sonal representatives;  both  are  volunteers  (%). 
A  committee        It  is  a  general  rule^  that,  no  expenditure  upon 

•hould,  in  eeue-  •  .  ^  <i         -^i        . 

rai,  apply  for  an  repairs,  or  unprovemeuts,  made  without  a  previ- 
iSu«  e'^^^^s**''  ous  application  to  the  Court,  will  be  aUowed(a): 
by  repain.  gufc^  in  Qibsan's  CBse  (6),  the  Master  having  re- 
ported that  the  repairs  done  were  proper,  and  that 
any  delay  in  making  them  would  have  been  de- 
trimental. Lord  Eldon  directed,  that,  the  expense 
should  be  allowed  to  the  committee,  in  passing 
his  accounts.  v 

Where  a  com-      With  a  vicw  to  prevent  fraud  or  unfair  man- 
mission  of  lunacy  .  .     .         ^ .  i       1 1   •         i  • 

ought  to  be  exe-  agcmeut,  a  commission  of  lunacy  should,  m  ordma- 
cuted;  ^  cascs,  be  executed  in  the  neighbourhood  where 

the  lunatic  resided  at  the  commencement  of  his 
imputed  lunacy  (c) ;  and  where  the  most  conclu- 
sive investigation  may,  generally,  be  had :  but,  if 
the  party  be  out  of  the  realm,  the  rule  may  give 
of  what  number  way  to   ucccssity  (rf).    The  jury  must,  by  sta- 
consist^ t^he  con-  tutc  {e),  cousist  of  uot  fcwcr  thautwclve  persons; 
twdve^urors  siuf-  ^  ^^  whom,  if  the  number  be  only  twelve,  must 
ficient.  concur  in  their  verdict ;  but  if  more  than  twelve 

jurors 

(y)  Ashhy  v.  Palmer,  1  Mer.  Ex  parte  Hilbert,  II  Yes  397: 

dOl;  Van  ▼.  Bamett,   19  Ves.  heepoit,  p.  482. 

109.  (6)  Decided  in  E.  T.  1808. 

(«)  Oxenden  v.  Lord  Comp*  (c)  Ex  parte  Smith,  I  SwanaL 

ton,  2  Yes.  Junr.  69;  Ex  parte  4. 

PhiUipi,    19    Yes.  124;     Ex  (d)  Ex  parte  Southcote,   % 

parte  Bromfield,  1  Yes.  Junr.  Yes.  Senr.  405. 

463.  (e)  Stat.  1  Hen.  8,  c.  8. 

(a)  Ex  parte  Marten,  and 
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jurors  attend,  the  coBCurrence  of  twelve  is  suffix 
cient  (/). 

'    After  the  commission  is  filed,  a  petition  must  be     Proceedings, 
preferred  for  a  reference*  to  a  Master  in  Chancery,  ^^^^  jg  Vi^"for 
to  approve  of  proper  persons  as  committees  of  the  JJ^eomTOtte^^of 
person  and  estate  of  the  lunatic ;  and  to  report  as  **»e  person  and 
to  the  allowance  for  maintenance,  fitting  the  cir- 
cumstances of  the  non  compos.  However,  where  the 
property  is  extremely  small,  the  Lord  Chancellor 
will,  sometimes,  make  the  appointments  without 
a  reference  (g) :  or,  if  the  Master  approve  impro- 
per persons  as  committees,  may  appoint  others 
without  sending  the  report  back  to  be  reviewed  (A). 
When  the  Master's  report  is  filed,  the  Chancel- 
lor must  again  be  applied  to>  by  petition,  to  con- 
firm the  appointment  of  the  committees;  and  to 
grant  the  custody  of  the  person  and  estate.    In     Custody  of  the 
order  to  obviate  fraud,  the  latter  grant  will  not  be  granted,'un"tn  »e^- 
made,  until  the  Attorney-General,  being  furnished  ^^y^*y^  )S!t^^> 
with  BXi' (Affidavit  of  the  property,  has  fixed  the  General,  is  given. 
amount  of  the  security  to  be  given  by  the  commit- 
tee of  the  estate  and  two  sureties ;  which  security 
is,  usually,  double  the  amount  of  the  annual  relets 
and  profits.    With  a  view  to  reduce  the  amount     to  reduce  the 
of  the  requisite  securities,  stock  standing  in  the  trrequiredT^the 
name  of  the  non  compos^  or  any  part  of  the  out-  '""atic's  stock, 

,.  !•  t  ^  .,  .  ^  and  any  part  of 

standmg  estate  which  can  be  paid  into  Court,  may  his  esute  which 
be  transferred  into  the  name  of  the  Accountant-  court!  may  be  ^ 

General. 

(/)   Ex  parte    Wragg,    5  v.  Wake,  4  Ves.  795. 
Ves.  450.  (Ji)  Ex  parte  Le  Heup,  as 

{g)  Ex  parte    Pickard,    S  reported  in  1  Collin,  on  Lunacy, 

Vea.&Bea.  1S8;  In  re  Lacey,  224;  S.  C.  IS  Ves.  227. 
decided  in  £.  T.  1808;  Eyre 
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transferred  into  Gaieiul  And  if^  after  the  executioii  nf  the  bond, 
Accountant-Ge-  the  Outstanding  estate  be  greatly  reduced,  the 
oSai^'b^n?''  original  bond  may  be  given  up;  and  security  to  a 
may  be  given  up,  Jess  amouut  taken  (i) :  and,  vice  ver^d,  a  commit- 

and  the  security  \  '  '  ' 

changed,  upon     tee  may  petition  to  have  his  first  bond  ddivered 

any  material  al-  ■■  ^       i  i  •       ,         •    . 

tenition  as  to  the  up,  Mid  to  Change  the  secunty  by  giving  a  greater ; 
standing  Mtate;   — ^^^>  though  this  has  the  appearance  of  being  in- 
thIt%heX^nji"  tended  for  the  benefit  of  the  lunatic's  estate,  yetthe 
operates  no  fraud,  application  will  not  be  granted  without  strict  ex- 
amination ;  lest  the  specious  offar  should  cover,  or 
afford  the  means  of  effecting,  a  fraud :  for  if,  when 
the  first  bond  was  given  up,  no  account  had  been 
rendered  of  part  of  the  profits;  the  lunatic,  should 
he  recover,  might  have  no  remedy,  but  from  the 
When  a  com-  time  whcn  the  last  bond  was  taken  (it).    On  the 
are  fiuLly^pass-  Other  hand,  the  committee  will  not  be  exposed  to 
aai'ice  tiu*^i^  uccdless  vexatiou ;  but,  when  his  accounts  are  fi- 
cated.  nftiiy  passed,  the  recognizance  will  be  delivered 

up,  to  be  cancelled  and  vacated  (/). 
Genera]  Order  By  a  General  Order,  dated  25th  July,  1792, 
of  accounts  by^^  committccs  are  directed  to  certify  the  state  of  their 
SS.T  """^  accounts  at  the  last  Seal  after  Trinity  Term  in 
their  "^e"!**?  7  ^^^^7  7^^^'  ^^^  ^7  another  General  Order,  dated 
they  omit  to  pay  23rd  April,  1796,  all  receivers  of  estates  must  an- 
bythcm.      ^    uually  deliver  their  accounts  to  the  appointed 

Masters,  and  pay  into  Court  the  balances  appear- 
ing due  on  the  accounts  so  delivered  in ;  on  pain, 
not  only  of  forfeiting  their  salaries,  but,  of  being, 
also,  charged  with  interest  upon  the  balances  so 
neglected  to  be  paid  by  them,  during  the  time  they 

shall 

(t)  Ex  parU  Northieigk,  %      Senr.  674. 
Yes.  Senr.  673.  (/)     Ex     parte    BumpUm, 

{k)  Ex  parte  Pereira,  2  Yes.      Moseley,  78. 
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sball  appear  to  have  remained  in  their  liands. 
And  the  committee  of  a  hinatic,  who  is  irregular 
in  passing  his  accounts^  though  without  fraud, 
will  be  refused  his  costs  (in). 

The  lunatic  himself  may  enter  a  caveat  against    a  lunatic  may 
the  petition  for  the  commitment  of  his  person  or  agamat  ^^ition 
estate;  or  may  petition  to  have  the  commission  X's'^rj^nr 
superseded,  on  his  being  inspected  and  personally  ^^  JJ^*y  the  cot 
examined  in  open  Court;  and  on  examination  of  mission  supersed. 

cd: 

witnesses,  also,  if  necessary  (n). 

As,  by,  statute  (o),  any  person  aggrieved  may  any  person  ag- 
traverse  an  inquisition:  of  course,  a  party  who  ^Ti^^anTnqui'^* 
has  enteied  into  a  contract  with  the  nm  ctympos, ""»" 
and  who  would  be  defrauded  by  its  non-perform- 
ance, is  entitled  to  such  traverse  (p).    And  it  was  quasrt,  whether  a 
said  by  Lord  Hardwicke,  that,  any  body  may  ap-  Xwingmfhi^^^^^^ 
ply,  on  behalf  of  the  lunatic,  to  traverse,  or  super-  mittedlo^o^irf 
sede,  the  commission  {q).    Lord  Eldon>  it  is  true, 
once  made  it  a  question,  whether  a  mere  stranger, 
shewing  no  interest,  could  be  admitted  to  do  this; 
but  was  very  far  from  deciding  the  question  in  the 
negative  (r):  indeed,  ircmi  the  leaning  of  his  Lord- 
ship's observations  in  Ex  parte  Ward,  and  his  hu- 
mane reasoning  in  a  subsequent  case  (^),  it  may  be 
inferred,  that,  if  called  upon  to  decide  the  same 

questicm, 

(m)  Ex  parte  Clarke^  1  Vea.  Atk.  312. 

Jiuir.  296.  (g)    Ex    parte     Southcote^ 

(n)  Sir  Alexander  Fraser's  Ambl.  112:  and  see  the  ata- 

case.  Skinny,  5 ;    Mrs.  Afh's  tute   1   Hen.   8,  c.   10,  dted 

case,  ft  Freem.  209.  poHj  p«  4lfB. 

(o)  Stat.  2  Edw.  6,  c.  8.  (r)  Eat  parte  Wari^  6  Yea. 

(p)  Ex  parte  Hall,  7  Vea.  579. 

363;  Sherwood  v.  Sanderam,  (#)  Ex  parte  Ogki  15  Yes. 

19  Yea.  287;  Roberit^s  case,  3  113. 
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question,  he  would  concur  with  Lord  Hardwicke. 
as  any  stranger  ^^  ^^^  ^^^  1^^  referred  to,  Lord  Eldon  said,  that, 
™ommffl,{r  *  '^  *^^  party's  state  of  mind  required  the  protec- 
should  seem  not  tion  of  the  Court,  he  could  not  enter  into  the  mo- 

less  proper  to  al- 

low  aoy  one  to  tives  of  the  appUcationj^or  a  commission,  made  by 
oeedlnfc*  w^ich  &  Stranger :  now,  if  it  be  the  duty  of  the  Chancellor, 
I!IhUrt^th^"Jlrty  ^^  **^®  exercise  of  the  administration  confided  to 
is  beyond  sea,     yjn  jj^^  ^q  refusc  the  protection  of  a  commission, 

and  has  no  no-  -<  ' 

^ce-  where  necessary,  though  applied  for  by  a  mere 

stranger;  it  surely  is  not  less  proper  to  permit  any 

one,  possessing  the  requisite  information,  to  ten* 

der  a  traverse  to  a  proceeding,  which  may  be  go- 

^  ing  forward  whilst  the  party  13  beyond  sea,  and 

the  Court  may,   without  uoticc  (jt) :  the  permission  would  only  se- 

mik^pro^ion-  ^^^®  *^®  persou,  to  whom  lunacy  is  imputed,  from 

al  order,  i^fore    having  his  lauds  and  goods  taken  possession  of  by 

traverse.  the  Crowu,  before  the  trial  of  the  traverse  (u); 

and  if  any  provisional  order  respecting  them  seem 
necessary,  in  the  mean  time,  for  the  interest  of  the 
lunatic,  the  Court  is  empowered  to  make  such  or- 
der (w). 
The  party  has  ^  travcrsc  to  a  Commission  of  lunacy  upon  the 
rii^to  SSrse,  application  of  the  party  himself,  is  not  granted  or 

refused  at  the  discretion  of  the  Court,  it  is  matter 
if  he  do  so  with-  of  Undoubted  right  (or).  And  by  the  statute  of 
terThe^uSof"  8  Hen.  6,  c.  16,  the  custody  of  the  estate  of  per- 
the  inquisition ;    g^j^g  found  fion  compotes  is  uot  to  be  granted  till 

one 

(t)  Ex  parte  SouthcoUy    2  ivm,    8  Ves.    65 ;  Anonym.    2 

Yes.  Senr.  401,  et  ubi  supra.  Ves.  Senr.  409. 

(tt)  Ex  parte  Feme,  5  Ves.  («)  Stat.  2  Edw.  6,  c.  8,  s.  6 ; 

S33:  see  tn/rd.  Ex  parte  Fernet    uhi    supra; 

(w)  In  the  matter  of  Hell,  3  Sherwood    v.     Sanderson^    19 

Atk.  6U ;  Rtdgeway  v.  Dar-  Ves.  284. 
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one  montii  after  the  return  of  the  inquisition;  in 
order  to  give  an  opportunity  to  the  party  to  tra- 
verse the  verdict:  whilst  by  the  statute  of  1  Hen.  8^  aDd  any  other 
c.  10,  if  any  (y)  person  tender  a  traverse  to  the  of-  SeTa'twerBe" 
fice  within  three  months,  and  desire  to  have  the  ^"h^*  upra 
lands  contained  in  the  same  to  farm ;  and  find  sure-  J5^""  *^^" 
ty  according  to  the  statute ;  then,  aU  patents  and 
grants  made  thereof,  within  the  said  three  months, 
are  void.     As  a  traverse,  therefore,  is  a  right  up 
to  the  time  fixed  by  the  statute,  that  period  must 
^  have  elapsed  in  the  case  Ex  parte  Smith  (z) ;  or 
Lord  King,  C,  would  not  have  conceived  he  was 
conferring  a  favor,  in  coupling  the  grant  of  the 
custody  with  leave  to  the  non  compos  to  traverse 
the  inquisition  :  although,  after  the  time  allowed  but,  after  the  li- 
by  the  statute  is  passed,  and  the  custody  is  grant-  J^*fa  tra^i^^ia 
ed,  it  may  certainly  bean  indulgence  (where  there  ri^\,"*tte  a^  u- 
is  not  sufficient  evidence  to  authorize  a  superse-  <^"*  ™*y  ^  «•- 

rected  to  try  a 

deas,)  to  allow  the  summary  proceeding  of  a  trar  general  issue: 
verse;  instead  of  requiring  the  party  to  try  a  ge- 
neral issue  (a).    The  Court  will  not  grant  permis-  which  will  ge'oe- 
sion  to  traverse  an  inquisition  taken  under  a  se-  ^hen  it  is  wught 
cond  commission,  clearly  finding  the  party  to  be  ^cSssftSIi. 
non  compos;  as,  by  such  means,  the  proceedings 
might  be  fraudulently  spun  out  to  infinite  length 
and  expense  (&) :  but,  if  it  be  still  sought  to  super- 
sede the  commission,  this  must  be  done  by  trial  of    Where  the  ot>- 
an  issue  (c).    Indeed,  where  the  object  is,  rather  iSh  a  iucS*?o- 

stO 

(y)  See,  ante,  p.  473.  (6)  Ex  parte  Barusley,    3 

(«)  Cited  in  Ex  parte  Bams-      Atk.  185. 
ley,  3  Atk.  1 84.  (c)  Ex  parte  Holyland,  1 1 

(a)  Ex  parte  Sir  Benjamm      Ves.  12. 
Wright,  1  Vern.  155.  • 
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terrai,  an  mae  is  to  establisli  ft  liicid  InteiTal,  thin  to  negative  the 
than  a  traverse,  fact,  that  the  party  ever  waB  deranged ;  it  may  be 

advisable  to  wave  a  traverse,  and  apply  for  an  is- 
«ue  (d):  upon  the  trial  of  which  the  question  may 
be  gone  into  at  large;  whereas,  a  traverse  is  con- 
fined to  the  fects  fonnd  by  the  inquisition  (e). 
An  idiot  must      An  idiot  cau  Only  tender  a  traverse  personally ; 
aii/rTiSSS^'   though  a  Innatie,  with  permission  of  the  Court, 
S«eJ?  "^  ^^  **■  ™ay  ^^  this  by  attorney  (/);  but  is  required  to 

appear  in  person  at  the  trial  of  the  traverse  {g). 
A  party  who       Since  the  Crown,  as  before  intimated,  cannot 

has  taken  out  a 

commission  take  posscssion  of  the  property  of  a  turn  compos  af- 
^liy^ravm^  ter  he  has  traversed  the  inquisition;  it  follows, 
mm*  lose  bis       fj^^  jf  g^j^j^  travcrsc  be  successful,  there  is  no  fond 

out  of  which  the  party  who  took  out  the  commis- 
sion can  receive  his  costs,  however  praiseworthy 
his  motives  and  whole  ccmduct  may  have  been  (k). 
A  meiivs  tn-        If,  upou  the  trial  of  a  traverse,  the  jury  return 
^iS'thc""'"  an  irregular  verdict;  the  Chancellor  may  relieve 
^'aiT^the  caMs  *^^  P^^^Y*  ^7  Superseding  the    commission  (t). 
of  irregular  ver-   But  a  melius  inquirendum  issues  only  for  the  Crown, 

diets  on  this  sub-        ,,«..,•,  »     •      ,i  i» 

ject,  the  relief  u  and,  therefore,  it  should  seem,  only  m  the  case  of 
tife'oi?,  and  °§  ^u  idiot  (k) ;  if  an  improper  return  be  made  to  a 
necessary,  by  i».  ^ommissiou  of  tunocu.  a  ucw  commissiou  must  is- 

smugauew,  ^' 

commission :  or    gu^  (/) ;  or,  the  Court  may,  (if  such  a  measure  will 

afford 

(d)  Hallv.  fVmrren,  9  Vea.  Coop.  108;  Ex  parU  Ghtier, 
609.  1  Meriv.  f  70. 

(e)  Ex  parte  JVragg,  5  Ves.  (t)  Ex  parte  Feme,  5  Ves. 
452.  832. 

(/)  JEx  parte  Roberts,  8  (ife)  Ex  parte  Roberts,  8  Atk. 
Atk.  7.  6. 

(g)  Ex  parte  SmUhcoU,  ft  {I)  Ex  parte  Cnmmer,  12 
Ves.  Senr.  406.  Ves.  454. 

{h)  Sherwood  v.  Sanderson,^ 


r 


LUNACY.  •         477 

afford  the  necessary  protection  to  the  party,)  mere^  by  makiogsuch 

11  J  x_»»i_»i»  ±*        onier  aa  the  caie 

ly  make  an  order,  restraining  hnn  from  executmg  may  require; 
any  instmment,  except  in  the  manner  directed  by 
the  order  (m\    Where  the  estate,  also,  of  a  lunatic  which,  wfaeo  the 
is  so  small  that  it  cannot  bear  the  expense  of  a  may  be  done  up- 
commission;  the  Chancellor,  (seeing  that  there  is  <«  ^^^-^''^o^'y- 
nothing  fnuidulent  in  the  application,)  may,  though 
the  proceeding  is  irregular,  make  an  order  respect- 
ing the  property  upon  qffidadts  only  («)• 

We  have  seen,  that,  mrhere  the  state  of  a  party's  When  the  hasty 
mind  is  such  as  to  call  for  the  protection  of  a  com-  miiisiou  mf^ht  ^ 
mission,  it  will  never  be  refused;  but,  it  cannot  be  £ iT/ the ^^^^^^^ 
contended,  that,  the  Lord  Chancellor,  in  the  exer-  ^y}  "1"'^'  »*  ^'" 

^    '  -  '  be  refused. 

cise  of  that  authority  which  he  holds  by  special 
delegation,  is  bound  to  issue  a  commission  of  luna* 
cy,  wheneverthe  &ct  of  lunacy  is  established.  The 
object  of  such  a  proceeding*  is  the  welfare  of  the 
party,  whose  cure  might,  in  many  eases,  be  for  ever 
prevented  by  a  hasty  grant  of  a  commission  (o). 

The  rule  stated  by  Lord  Thurlow  {p),  and  high-    Od  whom  t|ie 
ly  approved  by  Lord  Erskine(j^),  as  the  proper  ^ Thlrtfrtftf^ 
course  of  proceeding  for  the  purpose  of  trying  the  ^^ » -"<^ 
state  of  a  part/s  mind,  is  this :  if  derangement  be 
alleged,  it  is  clearly  incumbent  on  the  person  who 
makes  that  allegation  to  prove  the  same :  on  the 
other  Imnd,  if  the  derangement  be  proved,  or  be 
admitted,  to  have  existed  at  any  time;  but  it  is 

contended, 

(w)  Ridgeway  v.  Darvnn^  jB  {p)     Attorney-General     v. 

Ves.  66.  Parnther,  3  Br.  443 ;    and  see 

(»)  Eyre  t.  Wake,   4  Vw.  Cartmfigkt  v.    Cartwright,   1 

795.  PhilUm.  100. 

(o)    Ex  parte  Tomlinson,  1  (q)  White  v.  JVUson,  13  Yes. 

Yea.  &  Bea.  59,  68:  and  see  post. 
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/ 

contended^  that,  a  lucid  interval  either  actually  ex- 
ists, or  did  prevail  at  any  particular  period ;  then 
the  burthen  of  proof  attaches  on  the  party  alleging 
After  the  fact  such  lucid  interval.     Lord  Thurlow,  on  the  occa- 

of  lunacy  has  •  n  t  /•••i  11 

t>een  once  estab-  siou  referred  to,  was  of  opinion^  that,  where  luna- 
gree  of  i^tora^*^  ^7  ^^  ^^^^  established,  the  party,  seeking  to  su- 
'"^ereTHi*'  pei^sede  a  commission,  ought  to  be  restored  to  "  as 
make  it  proper  perfect  a  State  of  mlud  as  he  had  before/'  His 
commission :       Lordship,  probably,  meant  only  that  he  should  be  as 

perfectly  free  from  every  taint  of  insanity ;  and  did 
not  intend  to  insist  that  theparty^s  mind  should  pos- 
sess all  its  original  tone  and  vigor ;  which  any  ordi- 
nary sickness  may  impair.  Lord  Gldon  has  irresist- 
ibly shewn  the  injustice  which  would  arise,  if  a  per ' 
son  who  once  possessed  the  strongest  mind,  but  who 
was  reduced,  by  the  delirium  of  fever,  or  any  other 
cause,  to  an  inferior  degree  of  capacity,  sufficient 
however  to  admit  his  making  a  will  of  personal  es- 
tate, should  be  debarred  of  that  privilege,  which 
is  allowed  to  a  boy,  of  the  age  of  fourteen :  there 
may,  his  Lordship  said,  be  '*  frequent  instances 
of  men  restored  to  a  state  of  mind  inferior  to  what 
they  possessed  before,  against  whom  it  would  liot 
or  when  it  would  be  right  to  support  commissions  (r)."  Cases,  how- 
IliVend^it^"'^  *""  ever,  may  be  put,  in  which  the  commission  would 

be  more  properly  suspended,  than  superseded;  al- 
though the  petitioner  may  appear,  at  the  time,  to 
have  recovered  his  understanding :  as,  for  instance, 
when  he  has  before  often  relapsed ;  and,  more  es- 
pecially, when  he  was  found  by  the  inquisition  to 
be  a  lunatic  with  lucid  intervals.    In  such  a  case, 

R 

(r)  Ex  parte  Holyland^  11  Ves.  11. 
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it  would  evidently  be  prudent  to  suspend  the  cm- 
^etur  of  the  inquisition^  and  the  supersedeas  of  the 
commission,  for  a  reasonable  time,  till  it  could  be 
seen  whether  his  recovery  was  perfect,  or  not;  put- 
ting no  restraint  on  the  partjr's  liberty  in  the  mean 
time  (ji).  If  necessary,  an  issue  may  be  directed 
to  a  Court  of  common  Law,  to  try  the  fact  of  re- 
covery (/). 
The  access  of  medical  men,  or  other  proper  per-   with  what  pre- 

,        ^.        ^     ,  ,  .     •        cautions  the  ao 

sons,  may  be  directed,  even  when  a  commission  cess  of  medical 
has  not  issued;  either  for  the  purpose  of  ascertain-  ^cte^L^cer- 
ing  the  state  of  mind  of  the  supposed  non  compos,  *^rt*'im|^d*®^* 
or*  preventing  any  imposition  being  practised  up-  against  whom  no 
on  him  {u).    But,  as  such  visits,  if  not  delicately  issued. 
conducted,  might  have  the  effect  of  irritating  the 
mind  of  the  lunatic,  access  will  only  be  granted 
upon  strong  reasons,  and  not  upon  the  principle 
of  qtda  timet  (w). 

If  a  commission  be  kept  unexecuted  an  unrea-    a  commission 
sonable  length  of  time,  the  delay  will  justify  a  sus-  reM^abiielttii!!^ 
picion  that  it  was  taken  out  for  a  fraudulent,  or  ^*"  ^  supereed- 
improper  purpose ;  and  it  will  be  superseded,  with 
costs  (x). 

In  making  an  allowance  for  maintenance,  the  The  whole  e^ 
Chancellor  will  be  anxious,  that,  it  should  be  am-  pw^  not  JJiThin"" 
pie  enough  to  afford  the  non  compos  every,  comfort  dSow^vurbeti- 
his  situation  admits  (y) :  and  where  the  income  is  ^^.^  ^^  **» ., 

^  ^  maintenanoe*  if 

narrOW^ccctsary : 

(#)  Ex  parte  Ferrars,  Mose-  Burr.  1099.  ^ 

ley,   SSt;  Mrs.  Jsk'i  case,  ft         (w)  Ex  parte  Lyttletan,  6 

Freem.  259.  Ves.  7. 

(t)  Ex  parte  Sir  Benjamin         (x)  Anonym.  %  Atk.  6%, 
Wright,  1  Vem.  155.  (y)  Ex  parte  Lyttleton,   6 

(fi)  Ridgenay  v.  Darrdin,  8  Ves.  8. 
Ves.   65;    Rex  v.   Wright,   2 
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even  though  the  naiTow,  the  whole  may  be  lifetle  enough  («).  There- 
go  un^d.  ^     fore^  although  it  never  can  be  the  wish  of  the  Court 

that  creditors  should  be  defrauded  of  their  just  de- 
mands, an  order  wfll  not  be  made  for  payment  of 
debts  of  a  hinatic  out  of  the  funds  in  Court,,  on* 
less  it  clearly  appear  that  a  sufficient  maintenaBce 
wiU  remain,  or  is  securely  proyi&d,  for  the  luna- 
ThcMafttermay  tic(a).    The  Master  may  be  directed  to  inquire 
^ire'what  dfe'"  whether  it  would  be  proper  to  discharge  demands 
mands  against  a  m^de  agaiust  a  UM  eompo^;  or  to  defend  actions 
should  be  dis-     brought  m  respect  of  such  demands :  and  in  a  case 

charged;  and  !■•«■  -,     •        -,  -it*         ^• 

what  actions,  in  where  the  Master  adnutted  part  only  of  a  claim, 
demands!  de^^  the  Creditor  was  allowed  the  costs  of  his  applies- 
^*  tion  to  the  Chancellor,  and  attendance  before  the 

Master,  only  upon  his  undertaking  to  bring  no  ac- 

tion^  to  estaUish  his  claim  to  what  the  Master  had 

disallowed  (&)* 

The  estate  of  a      The  Statute  43  Geo.  3,  c.  75,  does>  indeed,  enable 

»id  forThe  pay-  t^c  committee,  to  mortgage,  or  sell,  any  part  of 

^The^TCrfcm.*^  the  estate,  for  payment  of  debts,  or  performance  of 

aiiceofhiscon-    the  coutracts,  of  a  non  compos,  as  the  Great  Seal 

trad  8 ' 

shall  direct;  such  directicm,  however,  will  be  given 
only  when  it  is  for  the  benefit  of  the  turn  compos: 
or  eyen  for  other  but,  although  the  act  ouly  Specifies  sales  for  pay- 
l^kTiTth'e  lanal  BQent  of  dcbts,  or  fiilfiUing  contracts,  yet,  if  the 
tCT  ^/the^^ur*  Master  report,  that,  a  sale  for  other  purposes  will 
chaser  be  willing  \^  foy  the  luuatic's  benefit,  the  Chancellor  may 

to  acce|>t  the  ti-  , 

tie.  permit 

(«)  Sheldon  v.  Fortescue  AU  a  lunatic  may  be  liable  to  a 

and^  3  P.  Wms.  \\0\  Ex  parte  commission   of  bankrupt,  see 

Whitbread^  %  Meriv.  101.  the  proper  head. 

(a)  £«  parte  Htutmgs^  14         (6)  In  re  Cranmer^  decided 

Ves.  182;  Ex  parte  Dikest  8  in  £•  T.  1808.  Seethepren- 

Ves.  8 1 .  For  the  cases  in  which  ous  proceedings  in  12  Ves.  445 . 


/ 

LUNACY.  iSl 

permit  it^  if  the  purchaser  be  willing  to  accept 
such  title  as  can  be  made  to  him  (c). 

If  the  committee  become  a  bankrupt,  tiie  aUow-    The  allowance 

jt        .,  •    ,  i»,i_  .11  for  maintenaace 

ance  for  the  mamtenance  of  the  non  compos  wul  wui  not  be  left  in 
be  placed  m  other  hands;  but  it  does  not  follow  £'„Sup'c'*om- 
that  the  custody  of  the  person  will  be  changed,  if  mittee;  but  it 
the  cfomfort  of  the  lunatic  require  it  to  be  con-  that  the  custody 

^  ,        .    ^         ,  _.  of  the  person  will 

tmued  as  before  {d).  be  changed. 

It  is  a  general  rule,  that,  a  committee  of  tiie  es-    As  a  general 
tate  is  not  to  be  allowed  any  thing  for  his  care  and  mj^ee  of  the'es 
trouble  (tf);  but  Lord  Hardwicke,  though  he  re- Jl^^J^^^^jj'^^^' 
fused  to  make  a  precedent  which,  in  terms,  should  trouble;  but  this 

^  allowanci:  is 

contradict  this  rule,  substantially  overturned  it,  sometimes  giyen 
in  a  case  where  the  management  of  the  estate  was  *"  "^^  ^  * 
attended  with  considerable  trouble ;  by  making  an 
increased  allowance,  on  that  account,  for  mainte- 
nance ;  which  increase  was  for  the  benefit  of  the 
committee,  who  had  the  custody  of  the  person,  as 
well  as  of  the  estate  (y ).    And,  a  person  who  has  and  tiie  commit* 
accepted  the  olBSce  of  committee  of  the  estate,  may,  tafn'casai'l^ 
under  circumstances,  (as,  where  he  resides  at  a  ^ho^wiiilbe'a?.'^' 
great  distance,  or  the  management  of  the  property  '?wed  commis- 
requires  close  attendance,)  appoint  a  receiver,  who 
will  be  allowed  commission  for  his  trouble  (g). 
But,  the  Court  is  extremely  jealous  of  appointing  but  no  person 
any  person  to  be  a  receiver,  whose  duty  it  may  be  cmer,*wha« 

to 

(c)  In  re  Graves^  reported  in         (e)  Anonym,  10  Ves.  104. 
1   Collinson  on  Lunacy,  284;         {/)  In  the  matter  of  Annes- 

Hallr.  Warren,   9  Ves.  612;  ley,  Ambl.  78. 
Ex  parte  Phillips,  1 9  Ves.  124.  (g)  In  re  Seaman,  and  In  re 

{d)  Ex  parte   Mildmay,  8  Birch,  both  decided  during  the 

Ves.  3;  Ex  parte  Proctor,  1  sittings  af^erTrin.  Term,  1808. 
Swanst.  552. 
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duty  it  might  be 
to  call  the  re- 
ceiver to  ac- 
count. 


Receivers  ought 
not  to  incur  ex- 
penditure with- 
out the  sanctioo 
of  the  Court; 

butf  if  approved 
on  a  subsequent 
reference  to  the 
Master,  the 
charge  may  be 
allowed. 


The  next  of 
kin  are  allowed 
the  costs  of  their 
attendance  be- 
fore the  Master, 
to  watch  the 
commtttee*s  ac- 
counts: 
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to  call  the  receiver  to  an  account.  A  laxity  with  - 
regard  to  this  rule  would  lead  to  results  subversive 
of  the  due  administration  of  justice.  Therefore, 
neither  a  Master  in  Chancery  (A),  who  may  influ- 
ence the  passing,  or  who  may  actually  have  to  pass, 
the  accounts;  nor  a  person  who  acts  as  solicitor 
under  the  commission  (»),  and  whose  duty,  there- 
fore, it  may  be  to  watch  those  accounts;  can  be 
appointed  the  receiver  of  a  lunatic's  estate.  Nei- 
ther committees  (&)  nor  receivers  ought  to  venture 
on  any  considerable  expenditure  without  the  sanc- 
tion of  the  Court  (Z);  if,  however,  on  a  reference 
to  the  Master,  the  transaction  appear  to  have  been 
beneficial,  a  receiver  may,  it  seems,  be  allowed  the 
money  which,  without  a  previous  order,  he  has 
laid  out  (m). 

It  is  so  much  for  the  benefit  of  the  lunatic,  that 
the  accounts  of  the  committee  should  be  watched 
by  persons  interested  in  their  accuracy,  and  who, 
for  their  own  sakes,  will  be  anxious  to  prevent  any 
fraud;  that,  the  costs  of  the  next  of  kin,  incurred 
by  their  attendance  on  the  Master  for  that  pur- 
pose, are  now  allowed,  in  lunacy,  as  a  matter  of 
course ;  not  because  the  next  of  kin  have  any  right 
to  attend,  but,  because  their  attendance  is  useful 
to  the  Court,  in  the  administration  of  the  lunatic's 

interests. 


(A)  E»  parte  Fletcher,  6 
Ves.  427. 

(t)  Ex  parte  Pincke,  £  Meriv. 
452. 

{k)  See,  ante,  p.  470. 

(/)  Attorney-General  v.  Vi- 
gor, 1 1   Ves.  563 ;   Waters  ▼. 


Taylor,  15  Ves.  26. 

(m)  Tempest  v.  Ord,  2  Mer, 
56:  quuBre,  whether  the  deci- 
sionSy  as  to  committees,  in  Ex 
parte  Marton  and  Ex  parte 
Hilhert,  1 1  Ves.  397,  J^re  to  he 
considered  as  ovemiled? 
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interests.    Upon  the  same  principle,  the  costs,  and  the  cbsts  of 
both  of  the  heir  at  law  and  the  next  of  kin,  in  at-  law  *and^he  next 
tendilig  to  propose  committees  are,  also,  allow-  fL^to  dtom^** 

ed(n\,  committees,  arc 

_1^  also  allowed. 

The  nearest  relations  of  a  Imiatic,  although  they  The  carriage 
oppose  the  commission,  will,  if  it  be  granted,  have  ^^iy^'S" 
the  carriage  of  it;  unless  reason  be  shewn  to  the  ^^^^^  totheiu- 

^  uatic  s  nearest  rc- 

contrary(o):  both  the  rule  and  its  qualification  i&^ons* 
are  founded  on  a  consideration  of  the  idterest  of 
the  supposed  lunatic;  when  he  is  not  a  proper 
subject  to  be  deprived  of  the  management  of 
his  own  estate,  his  relatives  must,  probably,  be 
best  able  to  shew  this;  and  their  opposition  to 
a  measure  which  they  honestly  conceive  to  be 
uncalled  for,  cannot  disqualify  them  for  the  trust 
alluded  to:  but  if  their  opposition  appear  to 
have  originated  in  selfish  motives;  if  they  have 
got  the  management  of  the  party's  affairs  into 
their  own  hands,  and  have  been  fraudulently  mak- 
ing any  advantage  of  his  property ;  this  will  be  a 
good  ground  for  refusing  the  carriage  of  the  com- 
mission to  them. 

If,  when  a  comniittee  of  the  person  is  appoint-    irthe  person  of 
ed,  the  parties  in  whose  power  the  non  compos  isy  ubed^f^uie 
refuse  to  deliver  him  up ;  possession  of  his  person  «>«nmittee,  it 

may  be  recovered 

may  be  obtained  either  by  habeas  corpus,  or  by  by  haheat  corpus 
application  to  the  Lord  Chancellor,  who  will  make  tothecffcaow?^^" 
a  summary  order  for  the  delivery  of  the  non ''"'; 
compos,  and  commit  the  parties  in  case  of  disobe- 
dience (p).  jjj 

(n)  In  the  ftuUter  of  Cran-         (o)  Ex  parte  Tamlinson,   1 
flier,  E.  T.    1808;    Tharp  ▼.      Ves.  &  Bea.  57. 
Tharp,  SMeriv.  5125  Ex  parte         (p)  Ex  parte  Cranmer,  U 
Whitbread,  2  Meriv.  101.  Ves.  456. 

VOL.  ir.  K  K 
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CoDtaDgutnity  In  the  appointment  of  committees^  eonsangum- 
but  ^alway!  '  itj,  thou^  entitled  to  be  considered^  confers  no 
^n^cit^''  positive  right ;  it  is  in  the  discretion  of  the  keep- 
conmiura:       er  of  the  Great  Seal,  or  other  administrator  of  this 

branch  of  the  prerogative,  to  appoint  whomsoever 
aad  a  strong  he  may  think  the  fittest  persons  (^).  A  strong 
fhewn,  before  the  grouud,  howcver,  wiU  be  required  to  justify  a  se- 
w?ii1^8c!re'^red  vcrance  of  the  a£9icted  party  from  all  his  relations ; 
ti^*"  ***•  ^^'  the  ofBice  of  committee  so  natunlly  belongs  to  the 

fiemiily  of  a  lunatic,  that  they  are  never  deprived 
of  it,  without  a  pressing  and  painful  necessity  (r). 
The  old  rule  (suited  only  to  barbarous  times,) 
which  excluded,  as  a  matter  of  course,  the  next  of 
kin  from  the  office  of  committee  of  the  person,  if 
such  next  of  kin  was  also  heir  to  the  lunatic's  es- 
tate, has  been  long  exploded  (s). 
Duties  of  the        In  ordcT  to  protect  mm  compotes  against  fraud, 
estate,  in  bring-^  it  is  the  usual  coursc  to  direct  the  committee  of 
acnonsl^'ru^^^    ^^  ^*»^> »  all  proper  cases,  to  bring,  or  defend, 

actions  or  suits,  on  the  part  of  the  lunatic  whose 
aud  ill  tenderipg  interests  are  confided  to  his  charge  (t) :  and  he  is, 
fyiug  coiiditioos,  ^1^0,  bouud,  if  the  estate  be  subject  to  services,  or 
which  wouki^^  held  upon  conditions,  to  tender  the  services  or 
ofSl^ilS?!"!!^  satisfy  the  conditions;  so  as  to  prevent  a  forfeit- 
terest  ure:  tlie  Law,  indeed,  (by  an  exception  to  its 

general  rule,)  permits  even  a  stranger  to  perform 

What  power    thcsc  officcs  of  humanity  (u).    By  the  statute  of 

Sfu'J^^lde^^^^^^^  *»  Geo.  3,  c-  7fi,  the  committee  may  not  only 

grant 

(9)  Lady  Mary  Cope's  case,  Ves.  591. 

St  Cha.  Ca.  239.  {t)  fVestcomb  v.  WestamUf, 

(r)  Ex  parte  Le  Heup,  18  1  Dick.  j^dd. 

Ves.  £27.  («)  Co.  Litt.  206,  b. 

(«)    Ex  parte   Cockayne^  7 
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grant  leases  of  tenements  in  which  the  non  compos  and  renewing 
has  an  absolute  estate ;  biit^  where  the  lunatic  has  behalf  of  a  luua- 
a  limited  estate  with  a  power  of  granting  leases^  tlu  committee? 
on  fines,  for  lives  or  years,  such  power  may  be  ex- 
ecuted by  the  committee,  under  the  direction  of 
the  Great  Seal;  (this  power  is  extended  to  lands 
in  ancient  demesne,  by  stat.  59  Geo.  3,  c.  80) :  and, 
in  like  manner,  the  committee  may,  by  virtue  of 
the  statute  of  29  Geo.  2,  c.  31,  surrender  leases, 
in  order  to  obtain  renewals  for  the  benefit  of  the 
non  compos;  and  the  consideration  paid  for  such  aud  how  the 
renewals,  and  all  reasonable  charges  incident  there-  pei^  of  ^renew- 
to,  will  be  repaid  the  committee  out  of  t"he  ef-  S  "^sL^red**" 
fects  of  the  lunatic ;  or,  will,  together  with  inter- 
est, be  a  charge  and  incumbrance  upon  the  lease- 
hold premises,  for  the  benefit  of  the  person  who 
advanced  the  consideration :  but,  (subject  to  this 
incumbrance^  if  directed,)  the  renewed  leases  will  I 

operate  to  the  same  uses,  and  be  liable  to  the  same 
trusts  and  cp&ditions,  as  the  former  leases. 

By  the  act  of  4  Geo.  2,  c  10,  where  a  mm  com^    what  parties 
posisa  trustee  of  real  estate,  pr  a  mortgagee^  such  aS"en^nSg  ij!* 
non  compos,  iOT  the  committee  in  his  name,  may  be  "«*i^  trustees  of 

"*  '         ^  real  estate,  or  lu- 

compelledto  make  such  con  veyance&  of  the  estates  natic  mortgagees, 
so  bekl  in  trust>  oir  by  mortgage,  as  the  Great  Seal  an^  ui!de°r7he 
shall  direct:  and  a  person  found  non  compos  by  a.or^l  ^"^^^ 
foreign  Court,  of  competent  jurisdiction,  is  held, 
although  no  commission  be  taken  out  here,  to  come 
within  the  meaning  of  this  statute  (w) :  but  a  lu- 
natic resident  in  this  country  is  not  within  the 

scope 

(w)  Ex  parte  OUo  Lenisyl  Ves.  Senr.  298. 

KK  2  ^ 
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scope  of  the  act,  unless  a  commission  has  issu*^ 
ed  (x). 
Practice,  where      It  is  settled  practice,  that,  when  a.  mortgagee 

a  mortgage  debt  ,,  i..«i  ii. 

it  to  be  paid  off  Has  Dccome  a  lunatic,  if  the  mortgagor  be  desirous 
gagee!"^  ^^  ^^^   ^  P^J  ^^  ^hc  debt,  either  the  mortgagor  or  the 

committee  may  present  a  petition  for  a  reference. 
This  step  is  necessary  to  put  the  committee  into 
a  situation  to  be  able  to  convey;  and  the  costs,  an- 
tecedent to  the  committee's  having  that  capacity, 
are  paid  out  of  the  lunatic's  estate:  the  subse- 
quent costs  are,  as  in  ordinary  cases,  defrayed  by 
the  mortgagor  (y). 
Quart,  when      The  principle  of  the  determination  just  stated, 
a  lunatic  *tru8tw  ^s  Diore  clcarly  evident,  than  of  that  in  which  (ac- 
t^ Sr  by    cording  to  the  report)  it  was  held,  that,  the  estate 
whom  must  his    of  a  luuatic  trustce  must  bear  the  expense  of  a 

expenses  be  paid?  ^ 

conveyance  made,  under  the  act  last  cited,  by  his 
committee  {x).  This  rule  must  tend  to  discourage 
a  man  from  undertaking  the  friendly  office  of  trus- 
tee, if  a  calamitous  visitation  upon  himself,  or  his 
heirs,  may  have  the  effect  of  burthening  his  estate 
with  expenses  arising  out  of  such  trust :  and,  the 
Court,  in  one  instance  at  least  (a),  did  not  follow 
this  rule.  If,  as  has  been  surmised,  any  distinc- 
tion is  made  as  to  costs  when  the  petitioner  is  the 
cestui  que  trust,  the  committee  should,  in  common 
prudence,  leave  that  task  to  him,  to  whom  it  pro- 
perly belongs,  and  whose  interest  alone  is  concern- 
ed. 

(or)  Ex  parte  OiUim,  2  Ves.  («)  Ex  parte  Brydges,  Coop- 

Junr.  587.  er,  291. 

(y)    Ex   parte  Richards,  1  (a)  In  re  Tujhell,  2  Collins 

Jac.  &  Walk.  265.  on  Lun.  7S4. 
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ed.     A  lunatic  trustee  must  be  without  interest^     a  lunatic  must 

be  a  naked  tms" 

or  duties  beyond  the  single  purpose  of  parting  tee,  without  any 
with  the  estate,  or  he  is  not  within  the  act  of  the  Jj^^'^^^j^]^,^® 
4th  Geo.  2.    If  a  creditor,  to  whom  his  debtor  ^'t*^'"  t*»^  *^*- 
makes  a  conveyance  to  sell  for  payment  of  debts 
generally,  become  a  lunatic,  the  statute  does  not 
apply.    If,  whilst  of  sound  mind,  he  has  contract-  How  a  contract 
ed  for  the  sale  of  the  estates,  but,  before  the  com-  entered  Sb^a 
pletion  of  such  sale,  he  becomes  non  compos;  the  trustee  who  af- 

^  '  ••  terwards  be- 

contract  can  only  be  carried  into  execution  through'  comes  a  lunatic, 

.     .  *  ,  is  to  be  enforced. 

the  medium  of  a  commission.  As  such  a  purpose 
has  no  reference  to  the  protection  of  the  person/ 
or  property  of  the  lunatic,  but  is  solely  to  enable 
a  good  title  to  be  made ;  if  the  purchasers  peti- 
tion for  a  commission,  it  must  be  at  their  own  ex- 
pense, as  being  for  their  benefit,  up  to  the  time 
of  perfecting  the  title  to  the  estate  in  question ; 
reserving  the  question  as  to  their  reimbursement, 
if  any  other  person  shall  afterwards  adopt  the  com- 
mission (A). 
By  the  statute  of  36  Geo.  3,  c.  90,  money  in  the     Enactments  as 

i»      J        .       J.         .     ^1  i»  1         X-  ^  to  the  transfer  of 

tunas,  standing  m  the  names  of  lunatics,  as  trus-  money  in  the 
tees,  or  in  the  names  of  their  legal  personal  repre-  [;;°{^  ^^^Ji"^^ 
sentatives,  may  be  transferred,  as  the  Courts  of  i«nat»cs»  «« t»^u8- 

tees; 

Chancery,  or  of  Exchequer,  shall,  respectively,  di- 
rect :  but  this  act  is  construed  not  to  extend  to 
persons  found  to  be  lunatics  by  any  foreign  juris- 
diction (c) :  neither  does  the  third  section  of  the  or  to  which  they 

X    /    1-  •   1.         xi-      •  A  j^  ^     A.      \        M        t    ftre  entitled  in 

act,  (which  authorizes  a  transfer  of  stock,  stand-  their  own  abso- 
ing  in  the  name  of  a  lunatic  in  his  own  right,  or  in  |^^  "f  be%tand- 

trust  '"8?  *"  **'®*'^  ®^" 

names,  or  in  the 

(b)  Ex '  parte  Tutin,  3  Yes.  (c)  Sylva  v.   Da  Costa,    8 

&  Bea.  149,  150.  Ves.  316. 
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names ofirufltees,  titist  for  such  Ittoatic^  88  his  oiM  propcfty ;)  ex- 
tend to  stock,  standing  in  the  name  of  another,  to 
which  the  lunatic  is  entitled  m  administrator  (d). 
The  marmge      By  the  act  of  16  Geo.  2,  c.  30,  the  marriage  of 
b  nuiir  "^^^  a  «^»  compos  is  altogether  null  and  void.     It  seems 

requisite,  however,  to  obtain  a  sentence  from  the 
Ecclesiastical  Court  (e). 
Saving,  in  fa-       The  Statute  of  limitations  {/)  allows  a  non 

vor  of  non  eompo'  ^.        » •  x»       ai_ 

tes,  ill  the  statute  compos  as  many  years  after  his  recocery  for  the 
of  limitations:      purguit  of  his  right,  as  others  are  fimited  to  from 

the  time  when  their  right,  or  cause  of  action,  ac- 
crued: but  with  respect  to  the  saving  in  the  act 
referred  to,  and  in  the  several  other  statutes  of 
limitations,  in  &vor  of  mm  compotes^  it  must  be 
observed,  that,  if  the  time  once  begins  to  run  against 
them,  by  the  removal  of  their  disability,  for  ever  so 
short  a  period,  it  will  continue  to  run;  although 
and  in  the  act     they  should  again  fall  into  incapacity:  and  if  the 
offines?  ***"*  ^"  time  limited  for  the  reversal  of  fines,  by  the  sta- 
tute of  4th  Sc  5th  Hen.  7,  c.  24,  has  begun  to  run 
against  the  ancestor,  it  will  continue  to  run  against 
the  heir,  to  whom  the  right  descends,  although  he 
he  nan  compos  (g). 
A  non  eampoi      By  the  Statute  de  modo  lewmdi  fines  (A),  all  those 
aSiowedTto  levy  a  who,  from  dcfcct  of  Understanding,  are,  by  Law, 
w*itiit^ding°hte  incapable  of  contracting,  are,  likewise,  held  incapar 
haTonce^been^^^  ^^®  ^^  bclug  coguizors  in  a  fine ;  it  has  been  deter- 
mitted  as  a  cog-  mined,  howcvcr,  that,  notwithstanding  any  legal 

nizor,  there  can  _   ^     ^ 

defects 

{d)  Ex  parte  Adarm^  2  Mer.  a.  2. 

lis.  {g)  SUmell  ▼.  Lord  Zoueh, 

{e)  Ex  parte  Turing^  1  Yes.  Plowd.  356. 

&  Bea.  141.  (A)  18  £dw.  1»  st.  4. 

(/)  Stat.  21  Jac.  1,  c.  16, 
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defects  in  the  oognizor^  if  the  Judges  once  admit  be  uo  relief,  at 
him  to  levy  a  fine,  (even  after  he  has  been  found  60^80^^^^.^ 
a  lunatic  by  inquisition  {%),)  such  fine  will  for  ever 
afterwards  be  in  every  Court  valid,  and  at  Law  ef- 
fectual ;  upon  the  principle  that  no  averment  can  be 
admitted  to  contradict  a  record  (£)•  Thus,  in  an 
early  case  (I),  Chief  Justice  Dyer  said,  that,  the 
Judge  who  took  the  fine  was  not  worthy  to  take  - 
another ;  yet  the  fine  stood.  And,  in  the  case  last 
m^itioned,  as  well  as  in  Lewiris  case(m),  when  it 
was  moved  that  a  fine,  so  levied,  should  enure  to 
the  use  of  the  idiot  and  his  heirs ;  upon  the  ground 
that>  although  the  fine,  being  of  record,  bound  the 
idiot,  yet>  that  the  deed  to  lead  the  uses  of  the  fine, 
being  executed  by  a  person  laboring  under  inca- 
pacity, was  null;  it  was  resolved,  that,  forasmuch 
as  the  party  had  been  enabled  to  do  the  principal 
act,  (that  is,  to  levy  the  fine,)  he  should  not  be  dis* 
abled  to  limit  the  uses,  which  were  but  as  acces* 
sory. 

The  rule  with  respect  to  a  common  recovery  is     The  rule,  at 
the  sanie  as  in  the  case  of  a  fine :  a  non  compos  sped  t^  a  recove- 
ought  not  to  be  permitted  to  suffer  a  recovery;  ^^^^^l^^ 
but,  the  act,  if  permitted,  will  be  binding;  in  this  Mnie;/m'ium 

debet f  $ed  jketutn 

case,  the  legal  maxim  is,^ri  non  debet,  sed factum  valet, 
valet.    And  all  acts  of  record,  as,  for  instance,  re*   But,  though  an 
cogniisances  Altered  into,  and  statutes  acknow-  done^by^TuJna- 
ledged,  by  a  non  compos,  bind  himself,  his  heirs,  vaud'"he  aiDoot 

executors, 

(t)  Mary  Portington's  case,  give. 

10  Rep.  42.  (/)  Mansfield's  caM,  12  Rep. 

{k)  Beverley's  case,  4  Rep.  124. 

124:  8eepo5<,  as  to  the  relief  (m)  Cited  in  10th  Rep.  42. 
which  a  Court  of  Equity  can 
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suffer  a  recovery  exccutors^  and  administrators :  however,  as  a  lu- 
nwke  ri^Tto  natic  is  incapable  of  executing  a  valid  deed,  if  he 
^ciT^'theL  attempt  to  suffer  a  recovery  by  his  aUamey,  (to 
arematten  en     whom  he  has  executcd  a  power  for  that  purpose;) 

or  to  make  a  tenant  to  the  pnecipe  by  deed;  such 

instruments,  being  merely  matters  en  pais,  may  be 

avoided ;  and  the  recovery,  suffered  in  pursuance 

Parol  cTideuce  of  ^uch  void  deed,  will  be  void  also  (»).     But,  if  a 

^utni^to"^-  person,  whose  sanity  at  the  time  is  evinced  by  an 

tradict  judicial    inouisition  retumod  under  a  commission  of  lunar- 

actiy  affirmiog  ^ 

the  sanity  of  tiie  cy,  make  a  tenant  to  the  pneeipe  by  fine,  m  order 
^  to  suffer  a  recovery;  although  he  do  not  suffer 

the  recovery  in  person,  but  acknowledge  a  war- 
rant of  attorney   for   that   purpose,   before   a 
Judge;  these  judicial  acts  will  be  held  so  conclu- 
sive, that  parol  evidence  will  not  be  admitted  to 
prove  the  party  to  have  been  nan  compos  at  the 
time  of  the  caption  of  the  fine,  and  acknowledg- 
ment of  the  warrant  of  attorney  (o). 
But,Dotwith-       Whilst,  after  the  adjudications  on  the  subject 
*J^f  vf H^^ty  of  already  cited,  the  validity  of  a  fine  levied,  or  of  a 
a  fine  levied,  or  recovcrv  Suffered,  in  person,  by  a  lunatic,  is  not  to 

ofa  recovery  Buf-  "^  V»  ^ 

fered,  by  a  luna-  be  disputed;  it  must  uot  be  inferred  that  a  Court 
not  to  be'Xput-  of  Equity,  because  it  cannot  reverse  such  fine,  or 
Sbougi?  ifouiDot  recovery,  can  therefore  give  no  relief.  In  the  case 
rever«j  tuch  re-  ^f  Addison  V.  Dawson,  Mascal,  et  al.  (p).  Daw- 

cords,  mav  still  '  kt/' 

give  relief:         g^n  obtained  a  conveyance  of  an  estate,  by  fine  and 

recovery,  at  a  great  undervalue ;  by  connivance  of 
Mascal,  who  was  the  solicitor  of  Addison,  and 

who 

(n)  Roberts's  case,   S  Atk.  P.  G.  16,  204,  554,  5  Cruise's 

S12;    Sir  BtUler  WetUworth's  Dig.  536. 
case,  cited  in  2  Ves.  Senr.  408.         (p)  2  Vern.  678. 

(o)  Hume  v.  Burton,  1  Ridg. 
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who  received  the  purchase  money^  but  made  no 
proof  of  having  paid  it  over^  though  he  pretended 
to  have  stated  an  account.    Addison  was  subse- 
quently found  to  be  a  lunatic,  by  an  inquisition 
overreaching  the  fraudulent  transaction,  and  the 
Court  (as  the  report  states  the  case,)  set  aside  the 
sale.    But,  in  RoberUs  case  {q\  the  note  in  Ver- 
non was  declared  to  be  imperfect,  as  had  been  dis- 
covered by  examination  of  the  register's  book  (r) ; 
and  Lord  Hardwicke  observed,  that,  ^^ist  Addison 
V.  Mascal,  the  lunatic  was  hound,  because  there 
was  a  fine."    In  fkct,  the  conveyances  by  fine  and  allowing  Uieoon- 
recovery  were  not  totally  set  aside;  on  the  con-  Ma^wcwity^r 
trary,  they  were  ordered  to  stand  good  as  a  secu-  JJ^^e  to^the^M- 
rity  for  actual  advances:  they  were  so  far,  only,  ^^  ha\,uML 

^  "     those  domaodfy 

controlled,  as  they  purported  to  evidence  an  abso-  declaring  the 

,    ,  V  1  x-L^    •  •        X  •  X  i!»         -x     fraudulent  par- 

lute  purchase:  and  this  was  m  strict  conformity  tiestobeonw 

with  the  acknowledged  jurisdiction  of  Courts  of  ^^^^^^^i^^ 
Equity;  which,  (admitting  that  fines  and  recove-  ^«y""<»- 
ries  are  binding  in  Equity,  as  well  as  at  Law,) 
when  fraud  is  apparent  on  the  part  of  the  persons 
claiming  under  such  assurances,  will  declare  them 
to  be  only  trustees  for  the  parties  defrauded;  and 
decree  a  reconoeyance  {s).  This  was  the  very 
course  pursued  in  the  case  oi  Addison  v.  Mascal, 
which,  therefore^  is  not  to  be  considered  as  in  op- 
position 

(})  3  Atk.  dlO.  Vern.  507;  Pickett  v.  LoggoHy 

(r)  Fide  Reg.  Lib.  1711,  A.  14  Ves.  ZS4;  Day  ▼.  Hmgat, 

fol.  926;  which  reference  the  1  Roll's  Rep.  115,  116;  Baker 

present  writer  has  verified.  v.    Pritchard,    2    Atk.    S89  ; 

(«)  Parkesv.  White,  11  Ves.  Pincke  v.  Thomeycrqft,  4  Br. 

t$0;  Coleby  v.  SmUh,  1  Vern.  P.  C.  92  (Toml.  Edit.) 

205;   mikinsan  V.  Braf(/ield,  2 
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positiDn  to  the  ctunmit  of  authorities,  with  respect 
to  tiie  force  of  a  fine  levied,  or  a  recovery  sufiferedi 
by  a  lunatic.  Neither  is  it,  by  any  means,  dear, 
that,  the  case  of  Clerk  v.  Clerk  (/),  whidi  the  learn- 
ed editor  of  the  last  edition  of  Y emon  refers  to  in 
his  note  upon  the  principal  case,  is  anomaloua  on 
this  point,  as  that  gentleman  supposes :  the  infer- 
ence which  he  draws,  from  the  direction  of  an  is- 
sue in  Clerk  v.  Clerk,  would,  dodbtless,  be  just,  if 
the  fact  upon  which  he  founds  it  did  not  appear 
to  be  misconceived;  the  issue  directed  by  the 
Court  does  not  seem  to  have  had  any  relation  to 
the  settlement  in  that  case,  which  was  confirmed 
by  fine  and  recovery ;  that  appears,  by  the  report 
itself,  (imperfect  as  it  is>)  to  have  been  acquiesced 
in ;  the  issue,  therefore,  could  only  have  been  di- 
rected with  reference  to  the  subsequent  settlement, 
which  there  is  no  reason  for  believing  to  have  been 
made  by  act  of  record  (u). 
In  what  casci  Lord  Rosslyu  doubted,  whether,  in  cases  where 
LyTJ^Xy/be  M  estatc  passcd  by  a  deed  decreed  to  be  delivered 
wTereT^conve  ^'  *  reconveyance  be  proper ;  unless  when  the 
ance  has  been     (]eed  is  SO  to  be  delivered  up  only  on  payment  of  a 

made  by  deed,  i  mi 

(not  by  act  of  re  certain  sum  of  money :  there,  till  payment,  the  es- 
deed  iBordered    tate  remains  according  to  the  assurance,  and  the 

deed 

(t)t  Vern.  412.  supports  the  opiaion  that  the 

(tf )  There  is,  in  fact,  ground  second  settlement  was  not  made 

for  concluding  the  contrary ;  as,  by  any  judicial  act  of  record ; 

although  the  records  have  been  but  was  merely  an  agreement 

searched  in  vain  for  the   final  en  pais,  executed  between  the 

decision  of  the  case,  still  an  in'>  parties,  hy   deed  dated    1 6th 

terlocutory  order,  to  be  found  October,  1688. 
iu  Reg.  Lib.  1700.  A.  fol.  189, 


naneompoi. 
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deed  cannot  be  looked  upon  as  an  absolute  nullity,  to  be  deiiverad 
His  Lordsbip^  also^  admitted  a  reconveyance  to  be    ^' 
proper  where  the  estate  has  been  conveyed  to  a 
third  person^  not  privy  to  the  fraud;  though  it  be 
conveyed  to  him  only  as  an  instrument  (it). 

A  non  compos  cannot  avoid  his  own  feoffinent;     bv  whom  the 
but, after  Ins  death,  the  heir  may  avoid  it:  md  so  ™;j"^*^ 
may  the  King  upon  ofiSce  found;  that  being  an  ^^^x^^: 
act  of  equal  solenmity  with  the  feoflfment  (x).  If  a    LiTery,  to  com- 
man  of  sane  memory  be  empowered  by  a  letter  of  Kh^t'^Ta^! 
attorney  to  make  livery,  m  order  to  complete  a  [JJrty*'mSiig^t 
feoffment;  although  he  become  non  compos  before,  ^*  **  ^^^  ^""^ 
and  continue  in  that  state  at  the  time  when,  he 
makes  livery,  yet  the  act  will  be  valid;  because  it 
has  relation  to  the  time  when  the  authority  was 
conferred  (y). 

The  next  of  kin  of  a  lunatic,  however  desperate     The  next  of 

V.        ..,  •    j_         A-i-»  J.  1.5  i_   kin  of  a  lunatic 

his  state,  have  no  mterest  m  his  property,  which  cannot  support  a 
can  qualify  them  to  support  a  bill,  even  to  perpe-  JlJlaTte^JKr 
tuate  testimony  (s) :  for  the  Law  always  recoraizes  "y»!^>^h  respect 

J  "<  y  •'  o  to  hu  concerns. 

a  possibility  at  least,  if  not  a  probability,  of  his  re- 
covery ;  upon  which  event,  restitution  of  his  estate 
is  to  be  made,  and  an  account  rendered,  to  himself 
alone  (a). 

We  have  seen  (6),  that,  a  will  of  real  estate  can-     a  Coort  of 
not  be  set  aside  in  a  Court  of  Equity,  without  be-  ^jLroSiSkw 

inff  to  set  aside  a  will: 

(w)  Boies  V.  Gravest  2  Yea.  Harding,  6  Yes.  260. 

Junr.  294.  (a)    Sheldon    v.    Forteseue 

(x)  3  Bac.  Ab.  587;  Co.  Litt.  Aland,   3   P.  Wins.   109;  Ex 

£•  parte  Whithread,  %  Merh.  102. 

(y)  Jennings  V,  Bragg,  Cro.  (6)  In  the  introductory  chap- 

Eliz.  447.  ter. 

{z)  Lord  Dursley  ▼.  FUx"  ' 
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ing  first  tried  at  Law^  upon  an  issue  devisamt  vd' 
nan:  and^  that^  a  contested  will  as  to  personalty  is 
within  the  jurisdiction  of^  and  only  cognizable  by, 
but  may  decree  the  Ecclcslastical  Courts:  however,  if  probate  be 
S^^obtoinedT  obtained  fraudulently,  a  Court  of  Equity  may  de- 
CiJJtoSroV  ^^^  *^^  executors  to  be  trustees  for  the  next  of 
tM  for  the  next  j-jjj.  q^  couipel  them  to  couseut  to  a  repeal  of  the 

of  km:  orocMn-  ^  ^ 

pel  them  to  oon- probate  by  the  Spiritual  Court  (c) :  or,  when  the 
probate.  will  itsclf  was  procurcd  by  fraud,  (more  especially 

by  taking  advantage  of  the  imbecility  of  the  maker,) 
but,  having  been  regularly  proved  in  the  Spiritual 
Court,  cannot  be  controverted  in  Equity ;  still,  if 
the  party  claiming  under  such  will  require  aid 
A  wUL  set  from  Equity,  it  will  be  refused  (d).  A  will  em- 
toroi^esuteire^  bracing  both  real  and  personal  property,  though 

^^xwa^^m  ^®*  *®^^^  **  Ij^^^y  on  the  ground  of  insanity,  as  to 
declared  invalid  the  real  estate,  rcmaihs  in  force,  as  to  the  person- 

by  the  Ecclesiaa-  '^ 

ticai  Court:        alty.  Until  declared  invalid  by  the  Ecclesiastical 
how  far  Equity  Court:  howcvcr,  after  a  decision  against  the  will 
may  id  e  ere.     ^^  Law,"  the  Lord  ChanceHor  may  order  the  per- 
sonal property  to  be  secured,  to  await  the  deter- 
mination of  the  Spiritual  Court  {e). 
Practice  when      If  &  pcrsou  appointed  an  executor  become  wm 
^i^n^^c^'  compos,  the  Spiritual  Court  will  grant  administra- 
P^-  tion  to  another;  usually  to  the  party  whom  the 

Chancellor  appoints  committee:  but  this  grant  of 
administration  to  another  will  not  prejudice  any 
right  of  retainer  which  the  nan  compos  would  have 
had,  provided  he  himself  has  been  capable  of 

taking  the  administration  (/). 

A 

(c)  Partridge's  case,  2  Salk.  (e)  Montgomery  v.  Clark,  2 
559.                                               Atk.  S78. 

(d)  Nehon  v.    Oldfeld.  2         (f)  Franks  v.  Cooper,  4  Ve&. 
Vern.  76.  763. 
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A  conveyance  made  during  lunacy,  but  before     what  convey- 
a  commission  has  issued,  will  be  overreached  by  ry^g'^ttJ^Ji^eX^ 
the  inquisition  (g) :   but  a  voluntary  settlement,  are  overreached 

*  ^o '  ,         ^  ^  by  an  inquisition: 

made  before  the  party  becomes  non  compos,  can 
only  be  impeached  by  a  creditor  who  shews  him- 
self to  have  been  defrauded  by  such  settlement  (h). 
However  where  a  voluntary  conveyance  is  obtain-  and  what  instru- 
ed  from  a  weak  person,  by  fraud,  or  undue  influ-  EJa%^^ o^T* 
ence.  Equity  will  relieve,  although  no  commission  ^^^  ♦'stwld^**' 
has  issued  (9) :  and  it  is  sufficient  to  invalidate  any 
instrument,  executed  by  a  person  of  weak  intellect, 
to  shew,  that,  the  person  in  whose  favor  it  is  fram- 
ed holds  a  situation  of  confidence  with  respect  to 
the  maker  of  such  instrument  (k).     But  a  devisee     a  devisee  is 
is  not  bound  to  shew  the  sanity  of  his  testator:  the  "^^  *^V°^  *^.. 

"^  '  shew  the  sanity 

proof  of  lunacy  (as  we  have  seen  before,)  is  thrown  <*^?w  testator ; 

•  •  •  unless  the  heir 

upon  the  heir  who  contests  the  will  (J) :  if,  indeed,  can  prove  such 

testator  to  have 

the  heir  can  shew  that  the  testator  was,  at  any  been  once  non 
time,  «o»  compos,  the  burthen  of  proof  as  to  his  re-  ^^^P^' 
covery,  or  that  he  enjoyed  a  lucid  interval,  will  be 
shifted  to  the  devisee :  but  if  a  lucid  interval  be    Acts  done  in  a 
established,  the  Law  will  consider  all  acts  done  ^"^'^  »mtervai 

'  are  valid; 

during  such  interval,'  as  done  by  a  person  perfect- 
ly capable  of  contracting,  managing,  and  disposing 
of  his  affairs,  at  that  period  (m) :  for,  the  inquisition,  and  the  inquisi- 

-  tionisnotconclu- 

though  sive. 

(g)   TouTS(m*s  case,  8  Rep*  (k)   Osmond  v.  FUzroy^  S  P. 

338;      Thompson    v.     Leach^  Wms.   130;   Wright  v.  Proud^ 

Show.  P.  C.  150.  13  Ves.  138:    And  see  p.  119, 

(A)     Cohnan  v.    Croker^   I  anX^,  under  the  head  of  "Settle- 

Ves.  Junr.  160 :   And  see,  atUe^  ment  and  Conveyance." 

p.  75,  under  the  proper  head.  (/)      Attorney 'General     v. 

(t)   White  V.  Small,  2  Gha.  Pamther,  3  Br.  443,  6  Cruise's 

Ca.  103;  Hugueniny.  Baseley,  Dig.  17. 

14  Ves.  287,  290.  (m)  Hall  v.  Warren,  9  Ves. 
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All  heir  at  law 
it  entitled  to  an 
iwue  to  try  the 
validity  of  a  will, 
by  which  he  ii 
disinherited;  and 
generally  has  his 
costs. 


Specific  perfor- 
mance may  be 
decreed^astoa 
contract  by 
which  a  party» 
since  become 
turn  eampogf 
bound  himself 
when  he  was 
of  sound  under- 
standing. 


though  strong  presumptive  evidence^  is  not  con- 
dusive  (n).  An  heir  at  law  is  always  entitled  to 
an  issue^  to  ascertain  the  sanity  of  his  ancestor  at 
the  time  of  making  a  will  by  which  the  heir  is  dis* 
inherited.  And  though^  on  the  trial  of  such  issue^ 
the  will  should  be  established^  the  heir  will  still  be 
entitied  to  his  costs^  both  at  Law  and  in  Equity^ 
if  he  had  any  sort  of  reasonable  and  fair  grounds 
for  raising  the  question  '^  but,  where  he  has  wan- 
tonly sd;  up  the  pretext  of  insanity  in  the  testator, 
knowing  it  to.  be  without  foundation ;  or  where, 
subsequently  to  the  trial  of  ihe  issue,  he  vexa- 
tiously  urges  further  proceedingg ;  he  may  be  made 
to  pay  costs  (o).  • 

Equity  will  decree  a  specific  performance  of  an 
agreement  entered  into  by  a  nan  compos  when  he 
wafl  of  sound  understanding  (jt>);  for  there  is  no 
reason  why  his  subsequent  calamity  should  operate 
a  fraud  upon  one  who  fairly  contractedNwHh  him. 
If  the  sanity  of  the  party,  at  the  time  of  the  agree- 
ment^ be  contested.;  the  Court  will  direct  an  issue; 
and  as  to  any  diffioulty  with  respect  to  a  convey- 
ance, in  such  cases,  where  the  k^al  estate  is  in  the 
1UM  compos, — (for  when  it  is  in  trustees  no  diffi- 
culty cBn  exist,)  —  if  the  pkdntifiT  be  satisfied  to  rest 
an  indefinite  period  without  a  legal  title,  holding 
the  enjoyment  only  under  the  decree  of  the  Court, 
heoughttohayealltheCourtcangivehimC^).  And, 

Sir 


610;  FdMer  ▼.  SUk,  3  Camp. 
N^  P,  Ca.  1«6. 

(«)  Sergiifm  v.  Sealey^  2 
Atk.  4l!{. 

(o)  WkUe  V.  WUson,  13  Ves. 


9il;  BeneyY.Eyre,  8Atk.S87. 

( p)  0mm  V.  Davis,  1  Ves. 
Senr.  82. 

{q)  HaU  V.  Warren,  9  Ves. 
612. 
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Sir  William  Grant,  M.  K,,  refused  to  set  aside  a  uuder  pecuu. 
contract  actually  overreached  by  an  inquisition  E'q^lluy  "wl^  n^t 
taken  in  lunacy,  but  which  was  in  no  degree  taint-  J^acrlttuaii^^" 
ed  with  fraud,   or  mala  fides  of  any  kind ;  and  overreached  by 

,  .^  .  .,1     X  •        ^1-      •      •   J*       an  inquisition ; 

where  it  was  impossible  to  exercise  the  jurisdic- 
tion in  &vor  of  the  lunatic,  «o  as  to  do  justice  to 
the  other  party  (r).    So,  in  a  case  where  an  heir  or,  when  twenty 
at  law  sought  to  set  aside  a  conveyance  made  erafterYconve^- 
twenty  years  before  the  suit  commenced,  by  his  ^^quent^^r- 
aneestor,  whom  the  heir  alleged  to  have  been  non  ^^^^^  **»▼«  "»■ 

,  ^  tervened,  exa- 

campos  at  the  time ;  the  Court  deemed  it  not  pro-  mine  the  convey. 
per,  after  such  a  lapse  of  time,  and  when  the  es-  ^"**"'  ^' 
tate  had  been  successively  transferred  to  two  bond 
fide  purchasers,  even  to  examine  the  original  con- 
veyerfs  sanity  («).    But^  a  will  has  been  set  aside^  but  a  will  has 
on  the  ground  of  insanity,  after  forty  years'  posses-  ter7orty  ^n^ 
sioa  under  it»  and,  (it  haa  been  said,)  in  prejudice  of  jj^'^'^"  ^^^J, 
a  purchaser  (/).    The  apparent  discordance,  wfaidi  dice  of  a  purcha- 
Mr.  Fonblanque  has  remarked  (u),  between  the  two    The  supposed 
last  cited  cases^  will  be*  lessened  by  considering,  t  weenie  d^- 
that,  the  competency  of  the  party  to  make  a  can-  iadthewi^' 
veyance  might  have  been  litigated  as  soon  as;the  «^****^"<^y' I" 
instrument  was  executed;  and  if  the  parties  in-  vindicated 
terested  to  contest  it,  chose,  either  through  laehes^ 
or  fraud,  to  lie  by,  till  length  of  time,  and  the  death 
of  the  supposed  nan  compos,  made  the  examination 
of  the  state  of  his  mind,  at  the  period  when  the 
conveyance  was    executed,   exteemely  difficult; 
there  was  no  reason  why,  in  favor  of  parties  so 

negligent 

(r)  Niell  v.  Morley,  9  Ves.  (0     Sfmre  ▼.   PevskaU,   8 

478.  Yin.  Ab.  169. 

(*)    fVmchcamb  v.  HaU,   1  («)  1  Treat,  of  Eq.  883. 
Cha.  Rep.  40. 
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negligent  or  so  designings  the  rule  should  be  re^ 
taxed,  which,  (in  general  cases,  though  not  abso* 
lutely  (tr),)  requires  a  personal  examination  of  the 
party  to  whom  lunacy  is  imputed  (x).  But  this 
rule  cannot  possibly  be  applicable  in  the  case  of 
a  will;  which  is  of  no  force,  and  of  course  cannot 
be  disputed,  till  after  the  testator's  .  death.  It 
might  even  happen,  that,  owing  to  successive  mi- 
norities, or  by  virtue  of  any  other  saving  in  the 
statutes  of  limitations,  the  right  of  entry  was  not 
lost,  (after  a  lapse  of  years  as  long  as  that  above 
stated ;)  and  if  the  heir  of  a  testator  entered,  claim- 
ing by  descent,  and  got  into  possession,  the  devi- 
see, or  any  purchaser  under  him,  might  then  be 
obliged  to  establish  his  title,  not  merely  to  defend 
his  possession:  and,  although  a  Court  of  Equity 
wiU  not  oblige  a  defendant,  who  pleads  a  purchase 
for  valuable  consideration,  without  notice,  to  make 
any  further  answer ;  it  by  no  means  follows,  that, 
it  will  support  such  purchaser  as  plaint^,  in 
opposition  to  the  legal  rights  of  one  who  has  at 
least  equal  equity.  A  purchaser's  only  remedy, 
in  such  case,  would  seem  to  be,  upon  his  covenants, 
against  the  vendor  who  afiPected  to  give  him  a  ti- 
tle under  an  invalid  devise  (y).  The  hypothetical 
case,  above  put,  as  to  the  difficulty  which  even  a 
bond  fide  purchaser  might  have  to  encounter  in 
maintaining  a  title,  derived  through  an  instrument 

purporting 

(w)  Ex  parte  Soutkcote,  2         (y)  Serjeant  Maynard's  case, 

Yes.  Senr.  407.  2  Freem.  2 :  see  the  head  of 

(«)  Beverley*8  case,  4  Rep.      *'  Settlement  and  Conveyance," 

127.  anie,  p.  106. 
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purporting  to  be  the  will  of  one  who  was  proved 
to  be  a  wm  compos,  is  only  adduced,  however,  as  . 
some  answer  to  the  objections  of  Mr.  Fonl)lanque. 
Had  that  gentleman  been  sufficiently  at  leisure  to 
have  searched  for  a  better  report  of  the  case  of 
Squire  v.  PershaU,  instead  of  being  satisfied  wim 
the  very  meagre  notice  in  Yiner,  he  would  have 
seen  less  cause  to  quarrel  with  the  actual  decision. 
The  estate  litigated,  in  that  case,  had  never  been     The  case  of 
in  the  hands  of  a  purchaser  for  valuable  consider-  «^/ staited.^rcm 
ation,  subsequently  to  the  death  of  the  non  compos,  Jhw^thauS^be 
before  the  will  was  set  aside:  the  right  of  the  co-  Jb^J*^^"*"^* 
heiress  was  disputed  by  one  who  was  only  a  cre- 
ditor of  a  party,  who  had  himself  merely  been  in 
possession  as  a  volunteer.    The  will  in  question 
never  was  proved,  either  in  the  Spiritual  Court, 
or  the  Court  of  Chancery;  but,  administration 
was  granted  to  one  of  the  pretended  witnesses  to 
the  will,  who,  up6n  that  occasion,  must  have 
sworn,  that,  he  believed  the  deceased  died  intes- 
tate.    Before  the  cause  was  heard  in  Equity,  the 
creditor  made  no  attempt  to  prove  the  wiU,  or  to 
examine  witnesses  thereto;    and  when  he  again  . 
had  an  opportunity  of  making  proof  thereof  on 
the  trial,  which  .was  directed  to  take  place  at  Law, 
he  omitted  to  do  so,  but  suffered  judgment  to  go 
by  default;  and  did  not  move  for  a  new  trial,  when 
the  cause  was  heard  upon  the  equity  reserved. 
The  co-heiress,  on  the  other  hand,  had,  at  the  tri- 
al, given  convincing  evidence  of  the  testator's  in- 
sanity;  and,   relying  upon  the  verdict  and  de- 
cree in  her  favor,  and  upon  the  creditor's  long  . 
acquiescence  therein,  had  sold  the  estate  for  a 
VOL.  II.  L  L^  valuable 


a  nan 
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VBhiAble  eonsideratioii  {%).  It  tunis  out,  therefiofre, 
on  examinatioii,  not  only  that  the  will,  in  the  case 
of  Squire  v.  PkrshaU,  was  not  set  aside  in  prejudice 
of  a  (purchaser ;  but,  that,  it  would  have  been  in  pre- 
judice of  a  purchaser  for  yaluable  conridersdon, 
who  becatne  such  on  the  faith  of  a  verdict  at  Law, 
and  subsequent  decree  in  Equitjr,  if  the  wiB  of 
the  fwn  compos  had  been  finally  maintained. 
If  a  beqaat  to     From  analogy  to  the  case  oi  an  infant,  in  which 
ouiooibeto^  it  has  been  decided  (a),  that,  if  a  legacy  given  for 
utor  inteod^l^t  ^  Particular  purpose  cannot  be  so  applied,  it  may 
SYdSSS?^^  be  employed  in  Such  other  maimer  as  shall  appear 
"^^^'.^  ^  ^"^  ^^^ foy  the  infimt'ti benefit;  Lord  Alvaidey seems 

natic  •  benefit.  ^ 

to  have  had  no  doiibt  of  the  propriety  of  applying 

the  same  principle  to  the  case  of  a  bequest  to  a 

turn  eongifos  (jk). 

Coune  to  be        Where  partners  are  eilgitged  to  brhig,  not  mere- 

S!rS;o,*I>?    ly  capitals  but,  skill  and  industry  into  the  joint 

^^P^"    concern,  if  one  partner,  by  an  uttfortu^ate  mental 

co«^;  both     visitation,  become  incapable  of  contributing  that 

the  interest  of  the  skill,  the  interest  of  an  parties  may  require  the  iu- 

andVho  1^'    terposition  of  a  Cotirt  of  Equity.    The  Court,  on 

ti^to  hi.  part-   ^  proper  applifeation.  Would  certaittly  see,  that,  the 

property  of  the  party  Who  Was  uhMt  to  take  care 
t)f  himself  should  be  taken  care  of  for  him  («).  But, 
whether  the  insanity  of  one  partner  would,  of  it^ 
self,  authorize  the  other  to  declare  the  partaership 
dissolved ;  or,  whether  such  dissolution  could  only 

be 

(a)  See  the  case  m  S  Br.  P.  {b)  Barton  v.  Cooke,  5  Yes. 

€.  233,  240,  f6L  edit  463. 

(«)  BartoUf'Y.  Grant,  1  Vem.  (c)  Saf^  ▼,  Benmett^  1  Cm, 

255 ;  NeviU  v.  NeniU,  ft  Vera.  109. 
431. 
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be  obtained  by  means  of  a  decree ;  seems  not  to 
be  expressl J  decided :  though  Lord  Eldon  has  de- 
clared^ that,  if  a  case  were  to  arise  in  which  it  was 
aa  clearly  established  as  human  testimony  can  es- 
tablish such  a  &ct,  that,  a  party  was  an  ineurmble 
lunatic,  and,  consequ^itly,  unable  to  perform  the 
eontvaet  by  which  he  was  bound  to  be  always  en- 
gaged in  the  partoership  business;  it  would  be 
difficult,  in  a  Oourt  ctf  Equity,  to  hold  one  man  to 
fab  contract,  when  the  other  party  was  unable  to 
perform  the  engagement  on  his  side  {d). 

If  a  dergyman  become  non  compos,  his  living  is     Proceedinn 
not  vacated ;  but  the  ordinary  grants  a  sequestra-  o);  a  Mqueitra- 
tion  of  the  profits,  in  the  first  place,  to  a  curate  to  Hi?oJj;S' 
perform  the  duties;  after  which,  the  surplus  is  on  account  of  the 
preserved,  fw  the  non  compos  if  he  should  recovn,  cumbent: 
or  fiir  his  representatives  at  his  death.    The  pro- 
ceedings of  sequestrators  are  usually  in  the  Spi- 
ritual Court;  but  if  they  find  it  necessary  to  bring  neceMsry  parties 
a- bin  in  the  Courts  of  Chancery  or  Exchequer  fi>r  l^JdotiL  the  J^ 
tithes,  the  ordinary  most  join  as  a  plaintiff  in  the  ^"^"^^ 
auit  (e):  and  the  bishop  is  also  a  necessary  party 
to  a  ;suit  instituted  against  sequestrators  (/). 

Some  further  notice  of  the  parties  necessary  to     General  rule, 
suits  on  behalf  of,  or  jBgainst,  lunatics,  will  not  be  trHuit In  which 


inapplicaUe  to  our  aubject;  as  the  most  serious  ^^^^^"^  " 
frauds  might  be  practised  if  a  suit  were  to  be  en- 
tertained, in  which  a  non  compos  iVas  concerned, 
but  which  did  not  bring  before  the  Court  all  par- 
ties 

{d)  Waters  v.  7ay&)fS  ft  Yes.      1 92. 
ScBtm,  SOS;  HmiiUiton^saLie,         (/)  Johnson's  Eodei.  Law, 
cited  2  Yes.  Seta.  S5.  122. 

(e)  Jones  y.  BarreUt  Bunh. 

*LL2 
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ties  necessary  to  defend  his  rights  and  interests ; 

and  the  risk  of  fraud,  we  shall  see^  is  not,  in  every 

case,  confined  to  the  side  of  the  lunatic  only. 

Ad  actioD,  or       Though  an  action,  or  suit,  in  behalf  of  a  nan 

Tno^eompls,  ^  compos,must  generally  be  instituted  in  his  name  (^), 

tMntisna™^  Still,  the  coHimittee  is  a  necessary  party  {h).     If 

unien  this  would  the  cfifect  of  introducing  the  lunatic's  name  as 

stultify  hmmM    plaintiff  in  the  suit,  would  be  to  make  him  stultify 

himself,  (for  instance,  if  relief  be  sought  against  an 
act  done  by  the  lunatic  during  the  period  of  his 
incapacity,)  the  general  rule,  requiring  him  to  be 
a  party,  may  be  waved,  in  his  favor  (t).     The  con- 
verse, however,  does  not  hold;  should  he  be  actu- 
ally made  a  party,  the  defendant  cannot  demur  to 
the  suit,'  on  the  ground  that  it  is  against  the  legal 
maxim,  which  forbids  a  person  to  stultify  himself; 
for  the  aUegation  of  the  party's  lunacy  is  consider- 
Ground  of  the  ed  as  made  by  the  committee  (^).    The  general 
which  requires,   propriety,  in  cases  where  property  is  concerned, 
where' a  k^tic's  ^^  making  the  lunatic  a  party,  is  obvious ;  he  might, 
property  is  con-   otherwise,  upou  his  eventual  recovery,  conunence 

cemed,  he  should  ^     sr  ^ 

be  made  a  party,  fresh  proceedings  respecting  the  same  matter; 

and  there  would  be  no  estoppel  against. him:  this 
seems  to  have  been  the  ground  on  which  the  de* 
murrer  in  WoohicKs  case  (i)  was  allowed:  and 
partly  upon  this  principle,  as  well  as  with  a  view 

to 

{g)  Knife  v.  Palmer^  2  Wils.  (i)      Attorney-General     v. 

131;  Cocks  V.  D arson,  Hob.  Parkkurst,  1  Cha.  Ca.  US. 

215;   S.  C.  Noy,  27;  Drury  (j)  Riddlerv.  RiddUr,  ll£.({. 

V.  Finch,  Hutt.  16;  WoolricKs  Ca.  Ab.  279. 

case,  1  Cha.  Ca.  153.  (k)     Attomey-General      v. 

(A)  Fuller  v.  Lance,  1  Cha.  Woolrich,  1  Cha.  Ca.  153. 
'          Ca,  19. 
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to  costs^  an  information,  at  the  relation  of  a  luna- 
tic, who  was  not  made  a  party,  was  ordered  to  stand 
over;  with  liberty  to  amend (/).     The  writ  of  ne  Ane  exeat  may 

,  ,         i_a.«'i»viii»^-i  issue  on  behalf  of 

exeat  regno  may  be  obtained  m  behalf  of  a  luna-  a  lunatic. 
tic,  upon  the  oath  of  his  conmiittee  (m). 

'  A  non  compos  answers  suits  by  his  guardian ;  his  Course  of  pro- 
committee  is  appointed  such  guardian  as  a  matter  ^^n ^^mp^hdt^ 
of  course^w);  unless  he  has  an  adverse  interest;  *''^»^*"^ 
in  which  case,  another  wiU  be  appointed  guardian 
ad'Utem  (o).  If  the  committee  neglect  to  answer, 
the  proper  course  is  for  the  plaintiff  to  apply  to 
the  Great  Seal  for  the '  appointment  of  another 
committee  {p).  So,  if,  after  a  decree  in  the  suit, 
the  committee  die ;  on  motion  with  notice,  a  new 
committee  will  be  substituted  {q).  If  a  rum  com- 
Jt  poSy  not  found  such  by  inquisition,  be.  made  a  de- 
fendant, the  Court,  on  information  of  his  incapa- 
city^ will  direct  a  guardian,  to  be.  appointed  (r); 
but,  if  the  demand-be  considerable,  a  commission  of 
lunacy  would,  probably,  be  issued,  and  a  commit- 
tee appointed  {s).    A  commission  of  lunacy  is  no     lo  what  case  a 

J    /.  .      .  ^.  •      X.  •    .  commiswon of 

defence  agamst  any  action,  or  agamst  a  commis-  bankruptcy  may 
sion  of  bankrupt  (<),  where  the  act  of  bankruptcy  a^^rnsra^'lL 

lll^  compof. 

(/)  Attorney-General  v.  Ti-  287. 

fer,  1  Dick.  878;  the  lunatic         (p)  Lloyd  v. ,  2  Dick. 

should  have  been,  not  only  re-  -  460.' 

lator^'but,  plaintiff;  making  the  (q)  Lyon  v.  Mercer,   1  Sim. 

record  both  an  information  and  &  Stu.  356. 

bill:    see  Attorney-General  v.  (r)  Mitf.    83;    Howlett    r. 

Parnther,  2  Dick.  748.  Wilhraham,  5  Madd.  423. 

(m)  Stewart  v.  Graham,  19  (i)  Anonymous  case,  decided 

Ves.  316.  by  Lord  Talbot,  in  M.T.  1733, 

(n)  Westcomh  v.    JVestcomb,  stated  in  note  to  3  P.  Wms. 

1  Dick.  233.  110. 

(o)  Snell  V.  Hyatt,  1  Dick.  (t)  Anonym.  1 3  Ves.  590. 
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has  been  committed  whibt  the  party  was  sane ;  bot 
a  lunatic^  whibt  under  tiie  influence  of  that  visita- 
tion, cannot  cblnmit  on  act  of  bankruptcy  (n).  And 
Practice,  at  to  a  soUcitor,  who  has  been  employed  by  the  commit- 

the  demaDOs  of  a  i» 

aoiicitor»  in  re-  tee  to  transact  business  on  behalf  of  a  lunatic,  can- 
d^M  in  beinSror  ^^  bring  an  action,  for  the  amount  of  his  bill  in 
R^raofhH^'  respect  of  such  business,  against  the  lunatic.  If 
committee:  j^^  ^i^fll  procecd,  by  personal  action,  it  must  be 
and  extent  of  the  agaiust  the  party  who  employed  him*    A  solicitor, 

aoiicitor*f  Uem,      ,  ,•»_  ,  .*  « 

however,  who  has  prosecuted  a  suit  to  a  decree. 


has  been  declared  by  Lord  Hardwicke  to  have 
a  lien,  (to  the  extent  of  all  advances  made  by  him 
in  the  prosecution  of  such  suit,  at  least,)  upon  the 
estate  thereby  recov^^red,  so  long  as  it  remldns  in 
the  hands  of  the  person  recov^ering  the  same;  but 
if  the  client  should  die,  the  solicitor  has  no  such 
Uen  on  the  estate  in  the  hands  of  the  heir  at  law, 
uidess  he  find  it  necessary  to  revive  the  sm*t;  in 
case  the  Uen  would  revive  also  (tr). 


(tt)JS«  pane  PrkWy,  decided         (»)    Barmley   v.    PcmeU, 
8th  June,  1793.  AnU.  102. 
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AGENCY.  See  Bankruptcy,  86,  95, 96.  Powers,  I. 
1 '  Every  agent,  even  though  he  has  been  acting  gratui- 
tously and  meant  fairly,  is  responsible  for  thecon* 
sequences  ofexceeding  his  commission;  unless  his 
principal,  by  subsequent  approbation,  adopts  the 
act  of  the  agent:  and  when  this  approbation  can 
be  inferred  as  to  part  of  the  transaction,  it  will  be 
understood  to  apply  to  the  whole.       -  -   i.  146 

2  An  agent  who  transacts  business  in  the  usual  man- 

ner, is  not  answerable  for  any  lo^s,  though,  un- 
der the  circumstances,  a  more  advantageous  course 
might  have  been  pursued  ;...unless  a  case  of  fraud 
is  nmde  out  against  him       .  -  •       14IS 

3  A  severe  scrutiny  will  be  exercised,  when  a  fair  sus- 

picion arises  that  an  agent  has  taken  undue  advan* 

tage  of  his  confidential  situation.      -  -        ib. 

4  Subject  to  jealous  examination,  an  open  purchase 

by  an  agent  from  his  principal  may,  in  some  in- 
stances be  supported:  -  *  -        ib. 

5  but  there  must  be  no  'delusion,  by  setting  up  a  no- 

minal vendee,  when  the  agent  is  the  real  pur- 
chaser. -  -  -  -        ibr 

6  An  agent  must  not  himself  be  the  seller  of  articles 

which  he  is  employed  to  purchase;  fornoman 
must  make  himself  a  principal  in  those  transactions 
in  which  he  ostensibly  acts  as  agent.  -       147 

7  Where  an  agent,  employed  to  sell,  has  purchased 

for  himself,  and  is  dead;  his  estato^will  be  lia- 
ble to  account  for  Uie  full  value  of  the  purchased 
property:  for  this  is  not  such  a  tort  as  dies  with 
the  person.  .  -  -  -      148 

8  No  lapse  of  time  will  prevent  a  Court  of  Equity  from 

setting  right  a  steward's  accounts.         -  ib. 

9  An  agent's  accounts  should  always  be  ready:  and 

he  cannot  privilege  the  books  in  which  they  '  are 
entered,  by  inserting  therein  entries  on  other  sub- 
jects. -  -  -  -  -        ib. 

10  Rule,  as  to  the  production  by  an  agent  of  his  books 

of  accounts;        -  -  -  -      149 

1 1  Vouchers  for  payments,  and  accounts  of  receipts, 

must  be  equally  forthcoming  -  -        ib. 
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1 2 .  Rules  as  to  the  payment  of  receivers'  balances ;  -  i.  1 49 
.  .13  and  as  to  the  appointment  of  receivers:  a  trus- 
tee is  very  rarely  appointed  receiver  of  the  trust 
estate;  nor  is  an;  infant's  next  friend  a  proper 
person  for  the  office  of  receiver  of  the  infant's 
estate:  members  of  parliament  are  not  the  most 
eligible  receivers;  nor  are  practising  barristers.  -      150 

14  The  Master  to  whom  a  cause  is  referred  ought  not, 

inordinary  cases,  to  nominate  a  receiver:  but  the 
judgment  of  the  Master,  though  not  absolutely 
conclusive,  is  never  disturbed^  except'  on^  very 
special  grounds.  -  -.  100,151 

15  A  receiver  runs  a  risk  who  lays  out  money  without 

the  previous  sanction  of  the  Court.    -  -      161 

16  Rule,  as  to  the  appointment  of  a  receiver  upon  an 

estate  in  the  East  Indies.  -  -  -       ib. 

17  The  principal  may,  in  all  cases,  file  a  bill  against  an 

agent,  whom  he  has  employed  to  make  a  sale,  for  . 
an  account;  including  not  only  the  price  of  the 
property  sold,  but,  also,  the  interest  or  profit  made 
of  the  money  received.      -  -  *       ib. 

18  An  agent  who  has  obtained  a  grant  from  his  em- 

ployer, improperly,  cannot  retain  it  himself,  nor 
can  a  purchaser  from  him,  who  had  notice  of  the 
facts:  and  no  ratification  procured  by  the  agent, 
whilst  his  fiduciary  situation  continues,  will 
avail;  for  one  firaudulent  deed  cannot  set  up 
another.  «  *  *  .  -      }52 

19  A  conveyance  obtained  by  the  undue  influence  of 

one  holding  a  confidential  relation,  can,  at  most, 

only  stand  as  a  security  for  j  ust  demands.   .       -        ib. 

20  Zyoc^,  in  not  complaining  promptly  of  an  impeach-  . 

able  transaction,  cannot  Be  imputed,  so  long  as 
the  injured  party  has  continued  under  the  same 
distress,  or  undue  influence,  in  which  the  op- 
pression originated.  -  -  162, 153 

21  In  examining  gifts  from  an  employer  to  his  agent. 

Equity  will  inquire,  not  only  whether  they  pro- 
ceefled  from  the  free  and  well  understood  acts  of 
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the  employer'A  misd,  at  tiie  time;  bat^  dso,  liow 

that  inteatioa  vaa  pffodooed.  "•  -  i.  153 

22  Old  age,  aloney  afibrda  no  preamnptioa  that  aach  a 

party  waa  impased  npon;  but  still  ia  of  aoine 
weight  in  ostifliatiBg  the  fiuraeai  of  a  gift.         -        ib. 

23  A  principal  may  follow  property  eniamated  by  him 

to  hit  feetor,  far  any  apecaal  pmrpoae,  notwith- 
atanding  any  chang«  of  fonn  wbi(^  the  property 
any  faa^e  undergone;  prorided  it  oaa  be  clearly 
traced  and  diatingiiidied :  •  163, 154 

24  although  property  has  been  concerted  into  qiecie, 

it  may,  in  some  cases,  be  distmguiahable.  -      154 

25  As  against  an  agent  who  miices  hisenployer'a  pro- 

perty with  his  own,  a  Court  of  Equity  may  hold 

the  whole  to  belong  to  the  employer.       -        154, 156 

26  Inadequacy  of  price,  when  ootao  groas  aa  to  afford 

plain  inference  of  iSraud,  will  n#t  vitiate  a  sale, 
generally;  but,  if  the  purchaser  be  the  agent  of 
the  vendor,  the  Iranaaetion  will  he  alrietly  scru- 
tiuiaed:  in  auefa  a  case,  it  is  not  neoBsasry  that 
fraud,  in  the  broad  sense  of  the  word,  should  be 
pvcnrad.  •  ^  «  «      156 

27  An  agent  who  pays  nmney,  beloiftgM^  to  his  prin- 

oipri,  into  his  own  hankHig  houses  and  4o  his 
own  acoount,  is  responsible  for  its  aafety :  more 
especially  when  he  lias  hean  iraceifring  interest 
upon  the  deposit  so  nmde.  *-  -      156 

28  If  an  agent,  by  misrepresentation,  loduee  hia  em- 

ployer to  grant  a  laaae  «pon  mary  inadequate 
terai%  the  leaae  cannat  stand,  AkheNgli  Ae  leasee 

may  haw  been  (guilty  4if  oo  &and.    «  -       ib. 

29  WlMne  there  has  been  colhsion,  in  fraud  #f  a 

principal,  an  accaunt,  athisiaiiit,i!MHiothie  re- 
sisted. -  -  -  156,157 

30  When  a  Aokor  has  /charged  .BMneantile  fHafits  in- 

stead of  factorage,  he  wiH  he  leompaUed,  in 
Equity^  ta  account.  ....       157 

31  If  an  agent,  known  to  be  aoling  as  aocb,  g»¥e  or- 

ders an  sroeounti<rf^.a  •ooneem  of  adiiiii'he.has  the 
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voMMgeaneBt;  the  priacipal  atone  will  be  respoii- 

giUe  for  paymeDl.  *  -  -   i.  167 

32  A  bill-broker  Id  the  oonntry  may.cbaige  cooimis- 
sion;  i{  the  tmneaelioD  be  &ot  laerely  colorable, 
to  evade  the  etalutes  agakist  orary*  -        ib. 

38  A  mandate  from  a  principal  to  his  agen4  may  be 
tofroked,  at  any  iime  before  the  agent  has  ealeied 
.  into  a  binding  agreement  to  execute  it»  in  fiivor 
of  a  third  person*  «  .  .      158 

34  Seasonable  care,  only,  is  to  be  required  of  agents; 
but  where  their  culpable  negligenoe  has  led  to 
ultimate  loss,  they  must  make  it  good;  although 
the  proximate  cause  of  loss  may  baVe  been  out 
of  tbeir  control*  -  -  -       ib. 

3&  A  factor  who  charges  bis  employe  with  premium 
of  insuranee,  Ibough  none  is  made,  must  himsdf 
answer 4UI  insurer;  -  -  -        ib. 

36  So  must  a  merchaul,  owing  to  whose  mismanage- 

ment no  insunmce  has  been  made,  after  he  bas 
accepted  an  order  to  insure.  -  168»  159 

37  A  person  who  has  effected  an  insurance  as  agents 

cannot  dispute  the  claims  of  his  only  known  prin- 
cipal, on  the  grooAd  fthaftotherpartiesare  jatorest- 
ed  in  tlie  subject  of  iasuranoe.         -  -      159 

38  QiuBref  whether  a  factor  is  entitled  to  any  adwm- 

(age  made  by  evading  payment  of  ferejgn  ou»- 
temsf  he,  clearly,  csin  set  up  no  claim  in  vsflpect 
of  ia  fraud  upeli  'home  duties.  -  -        ib. 

39  Vnder  particular  dreumstanees,  a  ifteudeebas^a  right 

to  difest  himself  of  thfe  cfaaraeter  of  p«R«baser, 

and  may  ad  as  the  agent  only  of  the  Tondor.     159, 160 

40  Delay   in  maldiDg  claims  is  on  objection  of  lew 

weigbt,  when  urged  by  an  agent  te  bar  of  the 
rights  of  his  principal,  than  in  almost  any  other 
eas^.  «  .  .  -      160 

41  An  agent  may  shake  off  Hate  respoBMbility  aKached 

to  his  con6dentiaI  character,  by  pladlig  himself 
ritogetfaer  in  an  adwme  sitttation:  but  it  will 
require  very  distinct  proof 'to  dhew,  that,  this  has 
been  done.         -  -  «  «       ib. 
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42  An.  agent's  settled  acoonnts  will  not  be  opened,  un^ 

less  specific  errors  are  charged  by  the  plaintiff's 
bill:  and  proved,  as  specified;  except  it  appear,    - 
on  the  face  of  tife  accoant,  that  the  agent  has 
not  given  credit  for  what  is  acknowledged  to 
be  dae.  -  .  -  i.  160,  161 

43  Fraud,  of  course,  will  be  a  suflScient  ground  for 

opening  a  settled  account;  and  such  fraud  may 
be  inferred  from  the  mode  in  which  the  account 
was  taken,  although  no  facts  of  positive  fraud.  • 
may  be  distinctly  proved.  .  .  -      161 

44  Transactions  between  principal  and  agent  being 

coupled  with  a  trust,  a  bill  in  Equity  will  hold 
in  many  cases  where  assumpsit  would  also  lie  at 
common  Law:  -  -  161, 162 

45  for,  matters  of  intricate  account,  especially  where 

there  are  reciprocal  demands,  can  be  best  sef>* 

tied  under  the  cognizance  of  a  Court  of  Equity.    •  162 

46  Agents  must  account  for  any  interest  made  on  mo- 

ney belonging  to  their  principals.         -  162,  I6S 

47  It  seems,  that,  a  demand  solely  jdependmg  upon  an 

agreement  as  to  illegal  transactions  cannot  be 
maintained;  but  a  collateral  trust  may  arise,  af-   * 
fecting  the  proceeds  of  such  transactions,  which 
trust  must  be  executed:  -  -       163 

48  for  a  distinction  is  made,  in  cases  of  this  kind,  where 

the  question  is  agitated  between  the  parties  to 
the  illegal  proceedings,  and  where  the  claims  of 
innocent  persons  intervene :  -     .  163, 164 

49  But,  whenever  the  legality  of  a  transaction  comes 

in  question,  (if  that  question  be  at  all  doubtful,) 
it  seems  most  proper  to  take  the  opinion  of  a 
Court  of  Law,  before  decreeing  an  account  in 
Equity.  -  -  -  -       164 

50  Whether  a  transaction  be  malum  in  se,  or  only  ma^ 

turn  prohibitum^  a  contract  relative  thereto  will 
(according  to  what  seems  the  preferable  opinion, 
though  the  authorities  are  not  uniform,)  receive 
no  aid  from  Equity :  -  -  -        ib. 
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STand  a  debt  arising'  in  the  course  of  dealings  con- 
trary to  Law,  cannot  be  proved  under  a  com 
mission  of  bankrupt.        -  -  -      i.  164 

52  A  minor  cannot  be  compelled  to  account  as  fttctor 

or  agent.  -  -  .  .      165 

53  A  personal  tort  dies  with  the  offender;  but  where, 

besides  the  criminal  offence,  propierty  is  acquired 
by  a  torty  and  the  offender  dies,  relief  mfty  be 
had  against  his  executor;  -  165, 166 

54  upon   this  principle,  a-  bill  for  an  account  lies 

against  the  representatives  of  a  deceased  factor: 

though,  if  a  joint-factor  is  surviving,  relief  may 

,  be  sought  against  him  alone:  -  -      166 

55  as,  on  the  other  hand,  the  survivor  alone  can  sue  in 

respect  of  such  joint-factorship ;  but,  on  recove- 
ry, he  must  account  with  the  executor  of  the  de- 
ceased co-iactor  for  a  jnoiety  of  the  sum  reco- 
vered. -  -  .  -       ib. 

56  Wherever  trover  would  lie  at'  common  Law,  the 

case  nmst  also  be  within  the  cognizance  of  Equi- 
ty: and  when  conversion,  in  the  strict  legal 
sense,  cannot  be  established,  relief  can  only  be 
had  in  Equity:  -  -  -  -        ib. 

57  thus,  trover  would  not  lie  against  one  who  has 

agreed  to  sell  goods  as  fiictor,  for,  in  such  ci^, 
he  must  have  been  put  into  possession  by  the 
owner;  but,  if  the  factor  retain  the  goods  in  dis- 
charge* of  a  debt  due  to  himself.  Equity  will  com- 
pel him  to  account.  -  -  -      167 

58  Goods  belonging  to  his  employer,  in  the  possession 
/  of  a  factor  at  the  tinie  of  his  bankruptcy,  cannot 

be  seized  under  his  commission;  for  such  pos- 
session does  not  give  the  reputation  of  owner- 
ship: «  .  .  -       ib. 

59  but,  where,  from  his  long  possession,*  the  goods 

have  been  looked. upon  as  the  bankrupt  factor's 
own,  who  has  obtained  credit  in  consequence; 
there,  it  may  admit  some  question,  whether  the 
case  ought,  or  ought  not,  to  be  taken  out  of  the 
statute?  ...  167,168 
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60  An  aliowBote  of  a  «bare  io  the  profits  does  not  vest 

10  a  broker  aay  property  io  the  subject  of  an 
adventure;  though  it  may,  as  to  third  personst 
fooder  him  liable  as  a  partner:     -  •      i^  168 

61  but,  with  respect  to  himself,  he  has  no  claims  as  a 

partner ;  and  if  any  agent  pay  over  to  him  the 
proceeds,  the  enas  of  jostifying  that  payment 
may  be  thrown  upon  such  agent.  -      169 

62  Rules  as  to  charges,  by  agents- or  factors,  for  eom- 

mission;  and  by  what  means  all  claims  thereto 

may  be  forfeited.  •  -  -       ib. 

63  An  agent  who  is  made  exeoator  to  his  deceased  em- 

ployer, loses  his  right  to  future  cenunission.      -       ib. 

64  An  agent  must  amke  no  advance  on  account  of  his 

employer,  after  notice  of  his  bankruptcy;  nor  can 
he  set  off  payments  which  have  been  applied  in 
discharge  of  creditors^  against  subsequent  re- 
ceipts! such  payments  cannot  even  be  proved  as 
a  debt  under  the  commission.  •  160, 170 

65  There  are  /tent  of  which  Equity  alone  can  take  cog- ' 

nizanoe;  though  Kenj  teohnicrily  speaking,  is  a 
right  which  the  Law  gives:  taken  either  way, 
however,  it  means,  a  right  to  detain  property  till 
a  demand  shall  be  satisfied.  ^  170 

66  A  factor  has  a  general  Km  for  the  whole  baknoe 

due  to  him,  in  that  capacity,  upon  consjgninents 
made  to  him  by  his  employer :  •  -       ib. 

67  and  this  Hen  oaanot  be  overreached  even  by  pre- 

rogative process.  -  •  -      171 

68  Though  the  factor  may  have  sold  the  goods,  he  re-  . 

lains  his  Sen  upon  the  price  therao^  whilst  in 
the  hands  of  the  purchaser;  and  also  upon  any 
securities  given  for  payment:  ^  -       ib. 

69  but,  by  re-delivery  of  the  property  to  his  principal, 

the  lien  is  lost:  nor  can  a  fikcfor  daim  a  tien 
upon  goods  which  never,  even  oonstructively, 
were  in  his  possession;  though  constructive  pos- 
session may  be  enough  to  establish  a  lieu :        -        ib. 

70  notwithstanding  possession  may  have  been  abso- 
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lately  parted  with,  yet^  if  it  be  recpTered^  the 

lien  revives*       •  -  -  -  i.  172 

7 1  A  special  contract  by  a  fiictor  for  a  particular  mode 

of  payment,  excludes  his  claim  of  lien;  which 
is  also  lost  by  his  assent  to  a  particular  dispo- 
sition of  the  proceeds  of  goods  which  he  is  em- 
ployed to  sell.  -  -  *        ib« 

72  A  broker  has  no  lien  upon  a  policy  for  his  general 

balance  against  the  party  at  whose  request  he 
effected  it;  if  he  knew  such  policy  to  be  on  ac- 
count of  a  third  person*     •  «  -        ib. 

73  Extent  to  which  a  ssb«agent  may  make  a  claim  of 

lien  available.    -  -  •  •      173 

74  An  agent  cannot  pledge  his  principal's  property,  for 

his  own  debt,  to  one  who  knows  him  to  be  not 
the  real  owner:  but  if  a  brcd^er  effect  a  policy 
upon  property  which  he  believes  to  belong  to 
his  employers,  he  has  a  general  lien  on  the  po- 
licy for  his  demands  against,  those  who  employed 
him:  «  •*  *  -        ib. 

75  Upon  analogous  principles,  a  purchaser  from  a  fac- 

tor who  sells  in  his  own  name,  may  set  off  a  debt 
due  to  him  from  such  fiictor;  against  whom  alone 
the  principal,  who  trusted  him,  must  seek  relief; 
unless -the  purchaser  knew  the  seller  tx>  be  only 
anagent*  -  -  •  178,  174 

76  Important  distinction,  in  questions  of  this  kind,  be- 

tween the  nature  of  a  factor's,  and  of  a  Inroker's 
employment,     -  -  -  -      174 

77  The  master  of  a  merchant  vessel  is  the  agent  of  the 

owners ;  for  supplies  furnished,  or  repairs  done 
to  the  vessel,  in  diis  country,  the  owners  only 
are  liable,  unless  the  master  has,  by  his  own 
agfeement,  made  himself  so;  -  -      175 

7S  The  ship  cannot  be  pledged,  to  answer  such  de- 
mands, without  a  specid  contract;  biijt  for  neces- 
sary repairs,  abroad,  the  master  may  hypothecate 
both  the  vessel  and  tbeicavgo:  «  -        ib. 

79  if,  instead  of  so  doing,  he  give  his  own  bills  for  the 
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repaiis,  (which  may  possibly  be'  the  only  prac-* 
ticable  mode  of  getting  sach  repairs  effected,) 
whether  he  thereby  gains  a  lien  upon  the  ship, 
is  a  question  upon  which  the  doctrines  of  com- 
mon Law  and  those  of  Equity  seem  to  be  at  va- 
riance: -  -  •  -  i.  176 

80  but  there  appear  to  be  powerful  g^unds  for  sup- 

porting the  claim  to-equitable  lien  in  such  cases.      176 

81  When  not  mixed  up  with  other  circumstances,  this 

question  would  properly,  perhaps,  be  within  the 
admiralty  jurisdiction:  and  if  decided  upon  the 
rules  of  civil  Law,  the  lien  woiild  prevail.  -        ib. 

82  But  the  Court  of  Admiralty  would  not  interpose, 

where  accounts  appeared  necessary  to  be  taken, 
and  cross-demands  settled,  which  could  only  be 
properly  done  in  the  Court  of  Chancery.  -      1 77 

83  By  distinct  acceptance  of  the  master's  personal  se- 

curity, the  claim  to  specific  lien  on  a  vessel,  for 
repairs  done  thereto,  is  waved:  «  -        ib. 

84  But  when  money  .has  been  advanced  for  the  neces- 

sary repairs  of  a  ship,  in  a  foreign  country,  a  mis- 
application of  the  money  by  the  master  will  not 
affect  the  lien  of  the  lender.       -  -        1 77, 1 78 

85  In  cases  of  unyielding  necessity,  the  master  may  sell 

both  his  ship  and  her  cai^.  -  -       178 

86  How  the  right  to  contribution  is  to .  be  enforced, 

when  part  of  the  cargo  has  been  sacrificed  to  the 
security  of  the  remainder.  -      '  -  ib. 

87  An  agent  cannot  delegate  bis  authority  without  the 

assent  of  his  employer.  -  -       178,179 

88  The  general  rule  being,  that,  an  agent  cannot  bind 

his  principal  beyond  the  limits  of  his  authority; 
those  limits  should  be  ascertained  by  all  who 
deal  with  agents;  and,  also,  that  the  authority  hluB 
not  been  revoked.  -  -  -      179 

89  Powers  of  attorney  are,  in  their  nature,  revocable; 

but  when,  they  have  been  executed  for  valuable 
consideration.  Equity  will  not  allow  their  revoca- 
tion. -  -  -  -  -        ib. 
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90  A  power  given  to  a  creditor  to  receive  moDey,  how- 

ever, is  revoked  by  the  debtor's  death ;  if  the  mo- 
ney has  not  been  previously  appropriated*         -  i.  179 

91  Evidence  of  the  custom  of  merchants  may  be  ad- 

mitted to  explain,  or  limit,  the  authority  given 

to  a  factor.  ...  179,180 

92  Private  instructions  given  to  an  agent  in  a  particu- 

lar instance,  will  not  affect  a  purchaser  from  him, 
when  his  employers    have   previously  recog- 
nized his  dealings  in  the  ordinary  course:  -      180 
'  '    .93  And  though  this  rule  applies  only  to  general,  not 

to  special,  agents;  -  -  ib. 

94  yet,  express  limitations  are  necessary  to  exclude  the 

reasonable  discretion  of  even  a  special  agent ; 
who,  if  employed  to  get  a  bill  discounted,  may 
bind  his  principal  by  indorsement,  for  this  is,  or- 
dinarily, an  act  without  which  discount  cannot 
be  procured.  ....      180, 181 

95  Every  general  agent  may  bind  his  principal  within 

the  limits  of  the  authority  ostensibly  given  to 
him;  and  the  employer  cannot  evade  responsibi- 
(     lity  by  giving  secret  instructions.      -  ^  -       181 

96  Brokers,  or  factors,  may  sellj  but,  without  special 

instructions,  cannot  pledge  the  goods  of  their  em- 
ployers.     -  •■     •  -  -  ib. 

97  To  what  extent  a  factor  may  transfer  his  lien  on  his 

employer's  goods.      -  -  -       181,182 

98  In  what  case  an  innocent  pawnee  may  retain  goods, 

against  a  person  who  has  been  induced  to  part 

with  the  absolute  property^  by  fraud.  -      182 

99  A  bill  of  discovery  will  lie,  in  aid  of  the  legal  reme- 

dy, to  recover  goods  pledged  by  a  factor.  -        ib. 

100  Negotiable  securities  are  not  within  the  general  rule, 

as  to  transfers  of  the  property  of  his  principal 

by  a  factor:        .....        ib. 

101  A  bondjide  holder  of  bills,  or  notes,  has  nothing  to 

do  with  the  fairness  ef  the  dealings  between  the 
original  parties;  unless  the  bills  were  given  for 
.  a  gambling  debt:  ...      1^ 

VOL.  IL  If  If 
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102  But,  the  bank  ofEngland  is  justified  in  suspend rng 

the  payment  of  stolen  bank  DOtes,  till  it  is  ascer- 
tained whether  the  party  tendering  them  is  con- 
taminated with  the  guilt.  -  •  i.  183 

103  A  principal  who  accepts  from  his  own  agent  secu- 

rities, which  the  agent  had  no  right  to  transfer, 

cannot  retain  them ;  although  be  was  not  privy . 

to  any  fraud  in  the  transaction :      -  -  ib. 

104  butt  quisre  whether  an  exception  to  this  general 

rule  has  not  been  created,  with  respect  to  India 
bonds,  by  the  statute  51  Geo.  3,  c.  64?    -        183, 184 

105  Generally  speaking,  a  principal  is  taken  to  know 

all  that  is  known  by  his  agent  in  tbe  course  of 
any  transaction  in  which  such  agent  has  been  em- 
ployed by  him ;  but  as  to  any  information  previ- 
ously acquired  by  the  agent,  the  principal  is  a 
mere  stranger:  ...      184 

106  And,  in  most  cases,  the  notice  to  the  agent  must 

have  been  given,  or  acquired,  in  the  very  trans- 
action complained  of,  or  it  will  not  bind  the  prin- 
cipal:        -  -  -  -       184,185 

107  with  respect  to  counsel,  or  solicitors,  employed  to 

examine  titles  to  estates,  this  last  restriction 
seems  indispensable;  •  .  .      185 

108  it  is  not,  however,  even  in  such  cases,  necessary  to 

prove  express  notice  given  at  the  tinie  of  the 
transaction;  if  knowledge  iefactOy  at  that  time, 
can  be  brought  home  to  a  legal  adviser.  -        ib. 

109  Constructive  notice  is  as  binding  as  actual  notice ; 

otherwise  notice  would  always  be  avoided  by  em- 
ploying an  agent:  -  -  185, 186 

110  And  a  person  will  be  deemed  to  have  been  an  agent 

ah  initio^  whose  acts,  though  done  before  he  was 
engaged  in  that  capacity,  are  subsequently  ap- 
proved by  the  party  on  whose  behalf  he,  though 
without  instructions,  negotiated:  -  186 

111  but,  without  such  ratification,  a  principal  is  not      * 

bound  by  any  act  done  by  an  agent  in  excess  of  his 
authority;   or,'a  fortiori^  without  any  authority  -        ib. 


INDEX.  517 

AGESCY— continued. 

lis  Verbal  declarations  of  an  auctioneer  are  not  adinis- 

aible  to  contradict  the  written,  or  printed,  particu« 

lars  of  a  sale;  at  least  not  for  the  purpose  of  en- 

forcing  specific  performance:  -  -  i,  186 

1  IS  Unless,  perhaps,  when  personal  notice  of  a  mistake 

can  be  clearly  brought  home  to  the  purchaser.  186, 187 

1 14  An  agent  for  sale  continues  to  be  agent  only  till 

the  sale  is  completed:        -  -  «      187 

115  but  an  auctioneer's  duties  do  not  terminate,  ne- 

cessarily, when  he  descends  from  the  rostrum.  •        ib. 

1 16  A  factor  is  not  answerable  for  the  freight  of  his  em- 

ployer's goods,  unless  he  executes  a  charter  party, 
making  himself  personally  responsible:  but  the 
cargo,  and  the  principal,  are  liable.  -  •        ib. 

117  A  party  who  gives  credit  to  an  agent  individually, 

may  exclude  himself  from  any  claim  upon  the 
employers  of  such  agent ;  -  187, 188 

118  but  no  private  arrangement  between  the  principal 

and  the  agent  will  have  this  effect:    -  -      188 

119  even  a  receipt  given,  by  anticipation,  to  the  agent, 

will  not  discharge  the  principal,  when  the  money 
has  not  really  been  paid;  unless  credit  has  been 
given  to  the  agent  in  passing  his  accounts,  on 
the  faith  of  such  receipt;  in  wbich  case  the  ere* 
ditor's  remedy  is  against  the  agent  only*  -        ib. 

120  A  principal   cannot  avail  himself  of  advantages 

firBuduiently  concerted,  by  arrangement  with  his 
agent:  but  where  there  is  no  fraud  in  the  princi- 
pal, an  underwriter  of  a  policy  can  only  look  to 
the  broker  who  eflected  it,  for  payment  of  the 
premium.  -  -  -  -      189 

121  Notwithstanding  a  sale  may  have  been  made,  for* 

mally,  to  a  broker  on  his  own  account;  yet,  if 
this  was  merely  contrived  to  liquidate  a  debt 
from  the  agent  to  the  principal,  the  latter  will 
be  responsible  to  the  vendor.  -  -        ib* 

122  London  brokers  are  prohibited  from  dealing  on 

their  own  account:  but  bills  of  sale  made  out  in 
their  names,  when  the  real  purchasers  are  knowa 
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to  all  parties*  neither  alter  the  liabilities  of  the 
principals,  nor  are  a  breach  of  the  broker's 
bond.  .  .  .  i.  189,  190 

123  A  merchant  cannot  take  credit  with  underwriters 

for  premiums  which  they  have  been  prevented    '. 

from  receiving  by  his  own  fraud  upon  the  agent 

he  employed.  -  .  -      190 

124  How  far.  verbal  declarations  of  an  agent  may  be 

evidence  against  his  principal:         «  -        ib. 

125  A  mere  admission  by  an  agent  cannot  be  assimi- 

lated to  an  admission  hy  the  principal.  190, 191 

126  The  evidence  of  a  factor  may  be  used,  both  for  and 

against  his  principal.         -  -  -       191 

127  In  general,  cases,  payment  to  an  agent  is  as  good 

a  discharge  as  payment  to  the  principal:  but  a    . 
mortgage  debt  cannot  be  securely  paid  to  an 
agent,  unless  he  has  possession  of  the  mortgage 
deed,  at  least ;  -  -  -         ib. 

128  and  even  the  redelivery  of  the  deeds  would  be  an 

imperfect  discharge;  the  estate  should  be  recon-    : 
veyed:  -  -'  -  -        ib^ 

129  Where  the  security  is  a  merely  personal  one,  and 

no  reconveyance  is  required,  still  the  principal 
of  debt  must  not  be  paid  to  the  agent  who  has 
been  in  the  habit  of  receiving  the  interest,  unless 
the  security  is  in  his  hands:  -  -'     192 

130  even  where  such  agent  has  received  part  of  the 

debt,  and  handed  it  over  to  his  principal,  his  au- 
thority to  receive  the  remainder  will  not  be  infer- 
red, if  the  security  be  not  entrusted  to  him;  or, 
at  least,  unless  it  be  proved,  that,  he  received  the 
first  payment  as  a  duly  authorized  agent,  and 
that  such  authority  has  not  been  countermanded.        ib. 

131  An  obligor  who  sends  a  bond  to  his  agents  to  be 

delivered  up  in  consequence  of  payment  made  to 
such  agent,  cannot  recal  the  bond,  though  the 
money  may  never  come  to  his  hands,  owing  to 
the  insolvency  of  the  agent :         -  -    192, 193 

132  For,  in  Equity,  from  the  time  a  bond  reaches  an 
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.    agent  under  such  circumstaBces^  it  is  a  trust  for 
''    .  .    .      the  obligee ;  the  money  being  paid.      -  -    i.  193 

133  'The  vendor  is  answerable  for  the  security  of  a  de- 

posit made  in  part-payment  of  a  purchase  by 
auction:  -  «  -  -        ib. 

134  And)  in  other  cases,  where  the  stakeholder  is  equally 

the  nominee  of  both  parties,  one  of  whom  wishes 
him  to  be  changed ;  the  other,  by  refusing  his  as- 
sent to  such  cfiange,  takes  upon  himself  the  risk 
of  the  actual  holder's  solvency.  *  -         ib. 

'135  An  agent  must  not  accept  a  composition  of  his 

principal's  debt;  .  *  -        ib. 

136  but^  though  by  such  composition  he  cannot  bind 

his  principal,  he  may  involve  himself.  -       194 

137  An  attorney  ia  responsible  to  his  client  for  submit- 

ting his  rights  to  an  award,  contrary  to  instruc- 
tions: the  client,  however,  will  be  bound  by  the 
submission  at  Law :  quaere  whether  he  will  be 
so  in  Equity  f  -  *     .  «        ib. 

138.  A'  principal  cannot  retain  a  fraudulent  purchase 
made  on  his  behalf,  though  without  his  privity, 
by  his  agent:  for,  the  mere  transfer  of  an  advan- 
tage obtained  by  fraud  will  not  sanction  its  re- 
tention: *  •  -  *        ib. 

139  a  fortiarif  where  a  principal   has  kept  himself 

personally  aloof,  only  for  the  purpose  of  dis- 
claiming privity,  the  artifice  will  not  avail  him.        196 

140  An  auctioneer  is  the  agent  of  both  buyer  and  sell- 

er, and  his  signature  satisfies  the  statute  of  frauds, 

so  as  to  bind  both  parties:  •  -        ib. 

141  but,  without  special  assent,  he  cannot  delegate  this 

part  of  his  agency  to  a  clerk.  -  -        ib. 

142  By  accepting  a  del  credere  commission,  a  factor,  or 

broker,  undertakes  that  the  goods  he  sells  shall 
be  paid  for:  but  the  principal  should  make  his 
first  application  to  the  vendee,  unless  the  broker, 
by  the  form  of  the  instrument,  is  made  liable 
primarily.         ...  196, 196 

143  An  agent  who  purchases  expressly  as  such,  incurs 

no  personal  r^ponsibitity:  -  -      196 
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144  bot^an  ag^reement  by  an  agent  fer  a  ooapromise  of 

Ilia  principal's  rights,  is  binding  on  himself  alone*   i.  19S 

145  Where  there  is  no  practicable  recourse  to  princi- 

palsi  ptofesaed  agents  may,  in  some  cases,  be 
personally  liable;  as,  for  instance,  where  pwblic 
works  are  directed  by  commissioners :  *        ib* 

146  and  though  such  questions  are  cognizable  at  Law, 

they  may  involve  intricate  accounts,  making  them 

more  fit  for  investigation  in  Equity*  «  ib» 

147  Rules  as  to  commission  allowed  for  management  of 

West  Indian  estates.  .  .  «.      197 

148  Nature  of  the  security  to  be  required  from  the  man- 

ager  of  an  estate  in  the  West  Indies;  and  the 
discretion  permitted  him.  -  •        ib» 

149  Rules  as  to  Hen^  and  claim  to  priority  of  payment, 

in  respect  of  supplies  furnished  for  the  use  of  a 
plantation  in  the  West  Indian  colonies;  or  for  ne- 
cessary expenditure  in  the  management  thereof.  197,198 

AGISTMENT.    See  Tithes,  2 1_27,  30. 

AGREEMENT.  See  Specifio  Perform ancb,  passim/ 
and  the  several  appropriate  Jbeads,  for  Agreements 
marked  by  peculiar  relations,  and  distinctive 
circumstances. 

ALIMONY.  See  Settlement  &  Convetange,  28;  Sfb- 
ciFic  Performance,  168. 

AMENDMENTS.  See  Prosecution  of  Suits,  57,  61—. 
65,  108_112,  132, 133, 138,  139, 140. 

ANNUITY  TRANSACTIONS.  See  Bankruftcy,  116, 
117;  Intestacy,  20;  Lunacy,  20;  Prosecution 
OF  Suits,  20;  Settlement  &  Convbyangb,  57; 
Testamentary  Dispositions,  59, 166, 301. 

1  A  Court  of  Equity  may  order  Toid  deeds  to  be  de- 

livered up;  and  a  defect  in  the  memorial  of  an 
annuity  furnishes  a  ground  for  the  exercise  of 
this  jurisdiction.  -  •*  -  i.  609 

2  Where  acts  of  Parliament  deny  legal  eflect  to  in- 

struments, eqtiitable  interference  is  often  held  not 
to  be,  thereby,  prohibited;  as  it  is  where  an  act 
of  Parliament  declares,  that,  certam  defects  shall 
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render  an  instroment  void  to  M  intents  and  pur- 
poses. -  .  -  -  i.  509,510 

3  tHien  the  grantor  of  an  annuity  does  not  attempt 

to  impeach  the  memorial  till  after  the  death  of 
the  witnesses  thereto,  ex  parte  affidavits  will  be  en- 
titled to  little  attention.      -  -  -      510 

4  The  right  of  Courts  of  Equity  to  impose  terms,  as  a 

Condition  of  i*elief  with  respect  to  annuity  trans- 
actions, seems  to  depend  on  the  specific  relief 
sought; — ^that  is,  whether  the  application  be  ma^le 
on  equitable  grounds;  or,  to  have  the  deed  deli- 
vered up,  on  the  ground  that  it  is  absolutely  void 
^nder  the  statute:  ...  510, 511 

5  T/Aen  the  grantor  is  defendant^  and  the  annuity 

void,  there  appears  to  be  no  gi*ound  for  the  inter- 
ference of  Equity.  -  -  -      51 1 

6  A  Jime  coverte  may  file  a  bill  as  plaintiff^,  to  set 

aside  an  annuity,  without  offering  to  return  the 
price  paid:  «  -  -  -        ib. 

7  in  the  case  of  a  valid  grant.  Equity  would  apply 

her  separate  property  in  payment  of  the  annuity; 
but  could  not,  if  the  grant  were  informal,  compel 
repayment  of  the  consideration  money.  -      512 

8  However,  supposing  that,  not  onily  ^  feme  covertCy 

but,  any  other  plaintifiT,  may  apply  to  have  an  an- 
nuity deed  delivered  up,  without  offering  to  ac- 
count, when  the  objection  taken  is  a  legal  one; 
still,  where  relief  is  sought  on  equitable  grounds, 
it  will  in  no  case  be  granted,  except  upon  a  tender 
of  the  consideration  money  and  interest.  -  512,  5l3 
.    9  Attempt  to  reconcile  the  supposed  discrepancy  of 

the  cases  on  this  subject.     -  *  -      513 

10  When  the  grantor  of  an  annuity,  by  his  bill  for  re- 

lief, ofiTers  to  account,  Equity  will  hold  him  to 
the  terms  of  his  own  proposal;  however  defec- 
tive the  deed,  which  he  seeks  to  have  delivered 
up,  may  be.  -  -  -        -     513, 514 

1 1  Neither  an  assignment  of  an  annuity,  nor  an  agree- 

ment to  grant  an  annuity,  require  enrolment:  nor 
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does  an  annuityi  the  consideratioD  given  for 
which  was  not  a  pecuniary  one.         -  •    i.5l4 

12  Provisions  by  statute  for  relief  of  an  annuitant, 
when  the  grantor  of  the  annuity  becomes  bank* 
rupt.  ....     514,515 

IS  The  statute  49  Geo.  3,  applies  only  to  the  case  of 
a  sole  grantor  of  an  annuity;  its  object  appears 
to  have  been  to  discharge  the  bankrupt,  but  not 
to  prevent  the  annuitant  from  proceeding  against 
sureties,  or  co-grantors:  but  the  general  bank- 
rupt act  specially  points  out  the  counse  of  pro- 
ceeding by,  or  against,  collateral  sureties  in 
such  cases*  ...        515, 516 

14  In  estimating  the  value  of  an  annuity,  the  original 

price  cannot  determine  the  actual  value;  nor 
does  the  fixed  redemption  price  afford  any  evi- 
dence of  value:  rule  on  diis  subject  in  bank- 
ruptcy. -  -  -  -      517 

15  An  annuity  secured  on  a  lease  is  a  charge  upon 

any  renewed  term.  ...      518 

16  Rules  as  to  the  purchase  of  an  annuity  before  a 

Master  in  Chancery.  •  *  -       ib. 

17  Specific  performance  of  an  agreement  for  the  grant 

of  an  annuity,  may,  if  free  from  fraud,  be  enfor- 
ced in  Equity;  and  an  arrangement  will  be  made, 
when  the  annuity  was  to  depend  on  lives  which 
have  not  been  named.       -  -  518, 519 

18  Equity  will  relieve,  where  an  annuity  has  been  ex- 

torted ftt>m  a  distressed  person,  at  a  grossly  in- 
adequate price :  but  subsequent  accidental  ad- 
vantage to  one  party  will  not  authorize  the  other 
to  resist  the  execution  of  an  agreement  for  sale 
of  an  annuity.    -  -  -  -      519 

19  An  annuity  granted  as  the  pr€Bmium  pudieitUBf  is, 

when  the  grant  has  been  compli^ted,  good  against 
the  grantor,  but  not  against  his  creditors:      -  519, 520 
,  20  and  even  against  the  grantor  himself,  if  the  grant 
has  not  been  completed,  his  written  promise  to 
make  it  cannot  be  enforced.  -  -      590 
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21  An  assigmnent  of  a.p^sioD  frpm  Gorernment,  is  a 

very  imperfect  secarity  for  the  payment  of  an  an* 
nuity:  -  .  -  -  i.  620 

22  where,  indeed,  a  liberaie  for  payment  of  the  pen- 

sion has  issued ;  as  against  the  officer  who  .ought 
to  pay  it,  the  assignee  of  the  pensioner  may*  have 
relief,  either  in  Chancery  or  the  Exchequer,    520, 621 

23  A  person  who  has  accepted  an  assignment  of  divi- 

dends settled,  conditionally,  on  another  for  life; 
as  security  for  payment  of  an  annuity;,  is  subject 
to  the  same  equity  to  which  the  assignor  was 
liable.  .  .  .  -      621 

24  If  an  annuity  be  6ecui*ed  by  assignment  of  a  lease, 

and  also  by  a  bond  conditioned  to  be  void  in  case 
the  grantor  should  be  dispossessed  of  the  pre- 
mises, without  ^*  any  collusion,  contrivance,  act  or 
default  of  his  own,"  the  bankruptcy  of  the  grant- 
or will  not  work  such  a  dispossession  as  was 
contemplated  by  the  agreement;  and  the  annui- 
tant's lien  on  the  premises  will  continue.  -      622 

25  An  annuity  may  be  sa  bequeathed  as  to  cease,  if  the 

annuitant  do  any  act  to  authorize  others  to  re- 
ceive the  same ;  but,  his  interest  in  the  annuity 
would  pass  to  his  assignees,  if  he  were  made  a 
bankrupt;  unless  the  testator  had  provided  for 
such  a  case.  -  -  -      622, 628 

{ -  26  The  purchaser  of  an  estate  charged  with  an  annui- 
ty, cannot  defeat  it ;  if  be  had  even  constructive 
notice  of  the  charge.  -  ^      -  -      528 

27  A  person  entitled  to  a  rent  charge,  cannot  split  it 
into  a  number  of  annuities,  as  against  the  terre  te* 
nant;  so  as  to  harass  him  with  a  variety  of 
claims.  -  -  -  -        ib. 

28,  No  apportionment  of  payments  of  an  annuity  is 
made,  in  fiivor  of  representatives,  where  ^an  an- 
nuity is  bequeathed  over,  on  the  death  of  the 
first  taker.  '      -  -  -  528,624 

29  A  bequest  of  an.  annuity  to  a  man  ^  and  his  heirs,'' 

carries  the  power  of  absolute  disposition  -        524 
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ANSWER.    SeePRfviLKOB  op  Parliament^  11 14,  20; 

Prdsbcutioii  op  Suits,  79,  85,  86,  10e_112, 

120,123,  124.  129, 133,  134,  135,  139,142^148; 

Waste,  10_13. 
APPEAL.    See  Charities,  5;  Prosecution  of  Suits, 

156. 
APPOINTMENTS.     See  Charities,  46,  49;   Powers, 

passim. 
APPORTIONMENT  OF  RENT.   See  Specific  Perporm- 

ANCB,  66 69. 

ARBITRATION.    See  Charities,  41 ;  Solicitor  &  Cli- 

BNT,  53, 54. 

1  Ad  arbitrator  should  not  consider  himself  as  agent 

for  the  person  appointing  him :  •  *  ii.  238 

2  nor  must  be  refuse  a  hearing  to  suggestions,  openly 

offered,  as  to  any  material  point;  but,  ^bere  evi- 
dence has  been  admitted  irregularly,  the  award, 
though  it  may  have  done  perfect  justice,  cannot 
be  supported.  ...       238»  239 

3  Combination;  avowed  prejudice;   or  corrupt  par- 

tiality; render  an  arbitrator  liable  to  costs.  239 

4  Equity  will  not  interfere  with  a  question  of faetf 

within  the  province  of  arbitrators,  and  decided  by 
them:  -  -  -  -        ib. 

5  and,  when  a  question  of  Law  is  expressly  referred 

to  arbitrators,  their  decision,  unless  it  be  fraudu- 
lent, is  conclusive:  but,  it  is  not  so  when  the  re- 
ference is,  for  a  decision  according  to  Law.        239, 240 

6  Where  arbitrators  are  imposed  upon ;  or  act  cor- 

ruptly themselves;  Equity  will  interpose.  -      240 

7  An  arbitrator  must  not  buy  Up  the  unascertained 

claims  of  any  of  the  parties  to  a  reference  made  to 

him.  -  *  -  -  ib. 

8  Though  an  award  be  silent  as  to  a  particular  stipu- 

lation, yet,  if  its  insertion  was  omitted  only  in  con- 
sequence of  promises,  made  by  the  party  whom 
the  stipulation  was  to  affect;  should  he  viobte  the 
understood  stipulation,  an  injunction  will  issue.  241 

9  A  mere  agreement  to  a  reference,  does  not  estop  a 

party  from  applying  to  a  Court  of  Equity:  but. 
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where  the  submission  to  reference  has  been  made 
a  rule  of  a  Court  of  Law,  it  is  very  doubtful  whe« 
ther  even  fraud  will  authorize  Equity  to  interfere, 
although  such  fraud  may  not  have  been  discover- 
ed till  it  was  too  late  to  obtain  relief  at  Law.         ii.  2dl 

10  A  submission  to  arbitration  may  be  made  a  rule  of 

Court  ajttr  the  award ;  and  where  this  has  been 
done  before  an  injunction  obtained,  (generally 
speaking,  at  all  events)  the  statute  ousts  the  ju- 
risdiction of  Equity:  -  -  242,243 

1 1  but,  of  course,  if  the  submission  be  made  a  rule  of 

the  Court  of  Chancery,  that  Court  retains  ju- 
risdiction over  the  whole  subject  -  243 

12  Either  patty  may  recede  from  a  parol  agfreement  to 

make  a  reference  a  rule  of  Court;  and  even  when 
the  agreement  is  by  bond,  it  may  be  revoked, 
forfeiting  the  penalty.        -  -  243,244 

13  The  sanction  of  a  Judge's  order  for  a  reference, 

will  not  prevent  either  party  from  revoking  his 
submission,  before  it  is  made  a  rule  of  Court,  un- 
der the  statute;        ...        244,246 

14  for,  nothing  short  of  legislative  power  can  make  a 

submission  irrevocable,  which  is,  in  its  nature  re- 
vocable; but,  where  a  submission  has  been  made 
a  rule  of  the  Court  of  Chancery,  a  party  who  has 
be^n  guilty  of  a  contempt,  by  attempting  to  re- 
voke that  submission,  will,  at  all  events,  apply  in 
vain  to  Equity  for  special  relief  in  the  same 
cause.  ...  244,245 

15  If  one  party  attempt,  ineffectually,  to  revoke  a  sub- 

niission,  the  arbitrators  may  proceed  ex  pdrte^ 
giving  notice.  •  -  •      246 

16  Awards  made  in   causes  actually   depending  in 

Courts  of  Equity,  are  not  awards  to  which  the 
statute  ofWilh  3  relates.  -  246,246 

17  The  reference  must  be  made  a  rule  of  Court,  or 

there  will  be  no  jurisdiction  to  set  the  award  aside.      246 

18  And  an  award  can  be  impeached,  in  Equity,  by  bill 

only.  -  ^  .  -        ib. 
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19  Mode  of  enforcing  performance  of  an  award,  made 

anile  of  a  Court  of  Equity.  •»  *ii«246 

20  Specific  performance  of  an  agreement  to  refer  to 

arbitration,  cannot  be  decreed.  -  246,  247 

21  Time  may  be  made  of  the  essence  of  an  award.       -      247 

22  If  a  vendor  has  agreed  to  sell  at  such  price  as  cer- 

tain, named,  arbitrators  shall  fix ;  should  they 
make  no  award.  Equity  will  not  put  itself  in 
their  place;  and  if,  in  such  case,  an  award  has 
actually  been  made,  but  not  so  as  to  be  legally 
valid,  Equity  will  not  enforce  the  agreement; 
under  ordinary  circumstances.  -  247, 248 

23  To  a  reasonable  intent,  every  award  must  be  cer- 

tain; and  final.  ...      248 

24  Arbitrators  cannot  delegate  their  power;  but  it  is 

not  necessary  they  should  chalk  out  the  precise 
method  in  which  their  award  is  to  be  carried  into 
execution.  ....        ib. 

25  An  award  cannot  be  set  aside  merely  because  it  was 

prepared  by  the  solicitor  for  one  of  the  parties: 
but  if  the  solicitors  collude,  this  vitiates  the  award 
inioio.  -  -  -  248,249 

26  Unless  by  virtue  of  a  special  contract,  an  award 

cannot  be  made  after  the  death  of  one  of  the  par- 
ties to  the  reference:  and  it  seems,  that,  if,  after 
attachment  for  non-payment  of  money,  pursu- 
ant to  an  award,  the  defaulter  die;  the  default  is 
a  contempt  only,  which  dies  with  the  party.  249 

27  Perhaps,  an  exception  might  lie  to  an  award,  made 

under  a  reference,  by  order,  merely  ad  compuiam- 
dtcm,  or. to  do  other  merely  ministerial  acts;  but 
no  exception  would  hold  where  the  reference 
was  of  all  matters  in  difference.  -  '         249,  250 

28  A  plain  mistake  in  computation,  will  not  vitiate  an 

award  tit  toto ;  if  the  principle  upon  which  the 
computation  proceeded  was  correct.  -      250 

29  Where  all  matters  in  debate  are  submitted,  and 

the  submission  is  conditional,  all  matters  (duly 
notified)  must  be  determined,  or  the  award  is 
void:  .  -  -         •      260, 


INDEX.  627 

ARBITRATION—coit^tnwcf. 

30  but,  arbitrators  must  not  decide  upon  matters  not 

within  the  submission ;  or  whicb  are  not  necessa- 
rily incident  thereto.  -  *  -  -  ii.  251 

31  Where  the  submission  does  not  make  it  a  condi- 

tion, that,  the  award  shall  embrace  all  the  points 
submitted;  the  award  may  be  supported,  though 
it  omits  some  matters  not  affecting  the  justice  of 
the  actual  decision:  for,  it  is  not  an  universal  rule, 
that,  an  award,  void,!  or  defective,  as  to  part,  must 
be  void  as  to  the  whole.  -  -  251, 252 

32  An  award  must  not  direct  unreasonable  acts.        -      25*2 

33  A  bill  to  enforce  an  award,  is,  in  fact,  only  a  bill  for 

specific  performance  of  an  agreement:  which 
Equity  will  enforce,  when  the  terms  of  the  im- 
plied agreement  have  been  ascertained  by  a  cotri' 
plete  award:  though, under  certain  circumstances, 
a  bill  may  be  sustained  to  restrain  an  arbitration 
in  actual  progress.  -  -  252, 253 

34  An  attorney  may,  at  Law,  bind  his  client  by  sub- 

mitting, on  his  behalf,  to  an  award :  whether  a 
solicitor  can  bind  his  client  by  a  reference,  for  final 
determination  of  interests  which  have  been  made 
the  subject  of  a  suit  in  Equity,  may  be  questioned.      258 

35  Equity  will  not  act,  without  gpreat  cautioii;  upon 

awards  aftecting  the  interests  of  a  charify.'  253, 254 

36  Whether  an  arbitration  would  be  for  an  infant's  be- 

nefit, may  be  referred  to  the  Master :  byt  a  married 
woman's  interest,  in  real  estate,  must  not  be  made 
the  subject  of  award.  ...      254 

ASSETS.  SeeBANKRTTPTCT,  152,159;  Executors,  11— 15, 
18—21,46,64,66,68,70,72;  Powers,24;  Testa- 
MENTART  DISPOSITIONS,  80,  237,  256— .263; 
Trusts,  1 8. 

ASSIGNEE.  See  Annuities,  1 1, 23, 24, 25 ;  Bankjiupt- 
GT,  passim;  Landlord  &  Tenant,  9,  23,  24,  27* 
29, 45 ;  Mortqaqes,  16, 62;  Settlement  &  Con- 
VBTANCE,  11,  99;  Specific  Performance,  72, 
94,95,107,112. 

ATTACHMENT.  See  BANKRuncv,  99;  Prosecution 
of  Suits,  144. 
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ATTESTATION.  See  Testamentary  Dispositioim, 
13_19, 69,  74,  85, 97, 98. 

ATTORNEY.    See  Solicitor  &  Client. 

AUCTIONEER.  See  Agency,  112, 115, 140, 141 ;  Sbt- 
tleuent  &  Convey AMGE,  134,  185;  Specific 
Performance,  19,58. 

AUCTION  SALE.  See  Biddings  at  an  Auction  ;  Bx- 
pbctant  Heirs,  2;  Prosecution  op  Suits,  38; 
Settlement  &  Conveyance,  1 5S ;  Specific  Per- 
formance, 19—22,  58,  61, 86, 110. 

AVERAGE.     See  Agency,  86. 

AWARD.     See  Arbitration. 

BANKRUPTCY.  See  Agency,  58, 59, 64 ;  Annuities, 
19,  24, 25;  Landlord  &TENikNT,  28,  29;  Luna- 
cy, 97;  Mortgages,  2, 16,59,60,61;  Partmbr- 
ship,  15,32,33;  Powers,  13 ;  Privilege  of  Par« 
LiAMENT,  3 — 8;  Prosecution  of  Suits,  49, 69; 
Sale  of  Goodwill,  13;  Solicitor  &  Client,  14, 
15,  44 — 52, 62;  Specific  Performance,  72, 93, 
94,  95,  107,  118;  Sureties,  7,  13,  14;  Testa- 
mentary Dispositions,  107*  ^ 

1  Tke  severitj  of  the  early  haDkrupt  code  has,  in  mo- 

dern times,  been  softened ;  fraudulent  cenoealment 
of  his  effects,  by  a  bankrupt,  is  still  a  heavy  penal 
offence ;  but,  by  surrendering  them  honestly,  he 
may  entide  himself  to  privileges,  which  a  debtor 
not  subject  to  the  bankrupt  laws  could  not  elaim. 

ii.  829,  890 

2  The  jurisdiction  in  bankruptcy  is  both  legal  and 

equitable,  and  is  without  appeal:  but  this  summa- 
ry power  is  only  exercised  within  discreet  bounds.      390 

3  The  whole  of  the  provisions  of  thebankrupt  code  are 

to  be  taken  together  as  forming  one  system;  and 
are  to  be  construed  in  favor  of  creditors:  this  lat- 
ter principle  holds  with  respect  to  other  statutes 
which  the  dealings  of  bankrupts  may  call  into 
operation:^- thus,  the  13  Eliz.  c.  5, makes  the  ve- 
ry attempt  of  such  parties  to  transfer  their  proper- 
ty, conclusive  evidence,  under  certain  ciscnm- 
stances,  of  a  fraudulent  intent:  m       881, 882 
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4  the  letter  of  the  statute,  indeed,  only  makes  such 

transfer  void  as  against  creditors  who  were  such 
at  the  time  of  the  transition,  unless  the  party  ali- 
enating was  then  subject  to  the  bankrupt  laws; 
but  the  spirit  of  the  act  will  be  extended,  so  as  to 
.meet  a  case  in  which  a  party,  though  not  indebted 
or  in  trade,  yet  in  contemplation  of  those  events, 
attempts  to  put  property  out  of  the  reach  of  future 
creditors.  .  •  -  ii.  832 

5  A  trader  cannot  make  a  contingent  settlement  on  his 

wife,  so  as  to  evade  the  effect  of  the  bankrupt  laws : 
but,  though  his  property  cannot  be  settled  on  such 
a  fraudulent  contingency,  tke  wife  may  allow  him 
the  use  of  her  fortune  whilst  he  is  solvent;  yet, 
provide  that  it  shall  revert  to  her  own  disposal, 
in  case  he  become  bankrupt.       -  -      332, 383 

6  The  inaccuracy  of  the  recitals  of  a  settlement,  or 

even  the  intentional  falsehood  of  such  recitals, 
will  not  invalidate  the  settlement;  if  the  recitals 
were  merely  untrue,  but  did  not  go  to  vary  the 
rights  of  strangers  to  the  instrument  **  .  333, 334 

7  As  a  general  rule,  post-nuptial  settlements,  made  by 

one  who  afterwards  becomes  a  bankrupt,  cannot  be 
supported,  as  against  his  assignees:  but  this  rule  is 
subject  to  severtd  equitable  exceptions.        -      334, 335 

8  Distinction,  as  to  a  wife's  claim  to  a  provision  out 

of  her  equitable  Itfe  intereetf  against  the  assignees 
under  her  husband's  bankruptcy;  or  where  suck 
interest  is  made  orer  by  him  to  a  particular  assig- 
nee, for  value.  .  .  ^  835 

9  The  recelebration,  in  England,  of  a  previous  mar- 

riage in  Scotland,  cannot  support  a  settlement 
made  subsequently  to  the  Scotch  nuptials;  unless 
some  other,  valuable,  consideration  be  shewn.    335, 336 

10  It  is  only  against  creditors,  that,  a  voluntary  settle- 

ment is  void.  «...  336 

1 1  A  bond  given  by  a  trader,  in  pursuance  of  his  mar- 

riage settlement,  in  trnst  for  his  wife  and  children; 
and  payable  in  the  event  of  his  bankruptcy,  or 
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death ;  is  void  as  to  the  former  alteroativey  but  good 
as  to  the  latter;  the  frauduleot  intention  evinced 
by  one  of  the  provisions^  will  not  vitiate  the  other: 
a  charge  upon  real  estate,  on  the  same  alternative, 
comes  within  the  same  principle.  -     ii.  396,  337 

12  If  a  bond,  given  bond  fide  for  performance  of  a  mar- 

riage settlement,  be  forfeited,  so  as  to  constitute  a 
debt,  before  thebankruptcyof  the  settlor,  the  debt 
may  be  proved:  but  not  so  where  the  debt  was 
contingent  at  the  time  of  the  bankruptcy;  or  where 
it  could  not  have  been  enforced  against  the  bank- 
rupt himself.  .  -  -      337,338 

13  Where  a  settlement  requires  notice  to  be  given,  be- 

fore the  demands  thereunder  can  be  enforced; 
such  notice  must  be  given  before  the  bankruptcy 
of  the  settlor;  or  the  claim  cannot  be  proved  un- 
der his  commission.  ...      338 

14  To  make  a  settlement  by  deed  of  separation  good 

against  creditors,  trustees  must  be  interposed.  -  338,339 

15  The  surrender  of  a  voluntary  deed  may  supply  agt>od 

consideration  for  a  substituted  bond.  -      339 

16  Property  may  be  so  settled  on  a  man,  as  that  his  in-    ^ 

terest  shall  totally  cease  on  his  bankruptcy.    -  339, 340 

17  Rules  as  to  superseding  commissions,  when  the  Court 

is  satis6ed,  that,  no  act  of  bankruptcy  has  been 

committed.  -  -  -  -      340 

18  The  statutes  very  rarely  give  any  directions  as  to 

superseding « commissions;  leaving  that  point  to 

the  discretion  of  the  Lord  Chancellor.        -        340, 341 

19  A  bill  of  interpleader,  brought  against  a  bankrupt 

and  his  assignees,  is  an  unusual,  but  not  an  unau- 
thorized, proceeding.  ...      341 

20  Assignment  of  the  petitioning  creditor's  bond  is  en- 

tirely within  the  discretion  of  the  Court:*  the  bond 
may  be  ordered  to^  stand  as  security  for  damages, 
to  be  ascertained  by  an  issue;  or  for  a  specific  sum : 
but  the  statute  does  not  take  away  die  odmmon 
law  remedy/      -  -  -  341,342 

21  A  concerted  commission  will  be  superceded;  and  this 
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may  be  done  even  after  the  bankrupt  has  obtained 
his  certificate:  but,  though  a  commission  cannot 
stand  upon  a  concerted  act  of  bankruptcy;  yet, 
upon  proof  of  other  acts,  even  that  commission  may 
be  supported.  -  -  -       ii.  342,343 

22  The  parties  who  contrived  a  commission  solely  to 

clear  the  bankrupt,  must  pay  the  expenses;  an  ac- 
complice who  gives  evidence  being  exempted  from 
this  penalty.         .  .  -  -      344 

23  A  commission  issued  at  the  instance  of  the  bank- 

rupt himself  cannot,  it  seems,  be  supported,  al- 
though every  presumption  of  fraud  be  clearly  ne- 
gatived :  qy^BTCj  whether  this  rule  admits  any  qua- 
lification? .  .  .  344,346 

24  If  the  objection  be  madebythebankrupt  himself,  there 

may  be  good  reason  for  refusing  to  listen  to  him : 
and,  it  has  been  thought,  that,  if  a  commission  be 
founded  on  a  concerted  act  of  bankruptcy,  but 
the  person  who  took  out  the  commission  (though 
by  the  contrivance  of  the  bankrupt^  did  not  pro- 
ceed in  subservience  to  the  views  of  the  bankrupt, 
the  commission  would  be  valid:  but  Lord  Eldon 
appears  to  have  been  of  a  different  opinion.        345,  346 

25  It  is  no  objection  to  a  commission,  that,  it  was  taken 

out  to  disappoint  an  execution,  or  an  extent:      348, 347 

26  And  a  party's  mere  knowledge  of,  and  inoperative 

assent  to,  the  design  of  making  him  a  bankrupt, 
cannot  invalidate  a  commission :  but  if  he  **  agree 
to  an  act  of  bankruptcy,"  this  seems  to  be  such  a 
concert  as,  however  fairly  meant,  is  inadmissible.      347 

27  The  sole  motive,  however,  for  taking  out  a  commis- 

sion, need  not  be  the  distribution  of  a  bankrupt's 
estate  amongst  his  creditors:  a  bye  motive,  (con- 
sistent with  good  faith,)  will  not  vitiate  the  trans- 
actidh :  for,  the  didum  that,  ^  the  Law  no  further 
authorizes  a  commission  of  bankruptcy,  than  as 
it  is  a  proceeding  for  the  purpose  of  dividing 
the  property  amongst  creditors;"  must  be  under- 
stood with  reference  to  the  circumstances  which 

VOL.  II.  N  N 
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called  forth  that  dictum^  iind  the  generality  of  the 
words  should  be  restricted,  in  their  application,  to 
anaiog^ous  cases*  -  -      ii.  347, 348, 349 

28  £Ten  the  most  unjust  motives  on  the  part  of  the  cre- 

ditor suing  out  a  commission,  will  not,  necessarily, 

be  a  ground  for  superseding  it.  -  -      349 

29  A  commission  taken  out  with  a  view  to  press  the 

bankrupt  and  his  friends,  to  an  arrangement,  will 
be  superseded,  if  not  proceeded  with  in  due  time.  349, 350 
SO  Parties  may  be  prosecuted  for  a  conspiracy,  who  have 
taken  out  a  commission  upon  fabricated  bills;  or 
solely  to  give  the  insolvent  a  certificate:  and  all 
parties  to  a  fraudulently  contrived  commission 
may  be  brought  before  the  Court  by  petition:      -      350 

31  A  commission  cannot  stand  where  all  the  parties 

who  would  have  to  work  it  are  in  connection*    ^         ib. 

32  l^en  the  Court  is  satisfied  a  commission  is  iuvalid, 

it  will  be  superseded  at  once;  notwithstanding  an 
issue  is  applied  for:  but,  where  a  commission 
has  been  opened,  it  cannot  he  superseded  before 
the  bankrupt  has  surrendered;  nnless  the  peti- 
tioning creditor  give  his  consent:  nor,  where  cre- 
ditors have  proved,  can  it  be  superseded  before  the 
second  meeting.  «-  «  350, 351^  352 

38  Course  which  a  party  aggrieved  by  a  commission, 
taken  out  in  breach  of  a  valid  deed  of  trust,  may 
pursue.  •  *  .  .      352 

34  A  commission  will  not  be  allowed  to  proceed,  when 
the  creditors  can,  certainly,  be  satisfied  by  other 
means;  and  without  delay.        •  ^  352,353 

85  A  commission  under  which  porchases  have  been 
made,  cannot  be  superseded,  unless  every  credi- 
tor consent.         -  -  -  353 

36  The  General  Order,  declaring  a  commission  to  be 
•upersedeable,  if  not  prosecated  within  a  given 
time,  is  not  an  inflejcible  rule,  when  the  delay  can 
be  accounted  for;  more  particularly  when  it  was 
created  by  the  artifices  of  an  interested  person.  353,354 

87  The.  expense  nf  supporting  effeptualltf  a  commis- 
sion is  to  be  defray^  but  of  the  g;pneral  fund.    -      854 
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88  Seftsohs  "why  a  ^olfcitorr  ^bo  presetitg  a  petition  in 
bankruptcy  fdr  ^  dient,  nnist  sign  it :  and  the  liihitg 
of  hisi*esponsibiiity:  -  -  -  ti.  S56 

S9  it  is  no.  objection  to  receiving  a  plstifioiiy  that  the  so- 
licitor, who  attested  it,  was  at  the  tiine,  or  actually 
retnahid,  in  prison.  -  -  -        ib. 

40  A  lunatic  cannot  commit  an  act  ofbankruptcy;  but 

upon  an  act  commitCed  by  him  Whilst  sane  a  com- 
mission may  issue.  -  -  355,356 

41  All  infant  cannot  be  mftde  aMrfkrnpt;  butp'fhe 

have  held  himfeelf  out  as  an  adult,  he  wiH  be  left 
'to  his  logperl  i^emedy  to  set  arsiife  a  commissioh  is- 
sued against  him;  and  will  receive  ^nosttnima* 
ry  assistance  from  iBqnity.  -  -      856 

42  Ifi  Eqtiily,  a  second  commission  against  an  uncer- 

tificated bankrupt,  (thobgh  such  cotumissioh  be 

void  at  Law)  is  not,  necessarily,  superseded.        -       ib. 

43  A  bankrupt's  non-surrender,  how  punished :  the 

Lord  Chancellor  may  enlarge  the  time  for  the 
ban kruptV surrender;  whtrt  protection  is  thereby 
afforded  to  the  bankrupt.  -  -        357»  358 

44  A  creditor  who  has  countenanced  an  assignkn^nt  of 

all  his  debtor's  effects,  cannot  sue  out  a  commis- 
sion upon  that  act  of  bankruptcy:  knrd,  if  any  cre- 
ditor who  has  signed,  or  acted  upon,  an  agre^eut 
for  a  composition,  'take  out  a  commission;  it  will 
be  supeiBeded,  instantly,  and  '^ith  costs.  -      359 

45  Any  grant  or  transfer  of  property  by  a  trader,  With 

intent  to  delay  creditors,  is  an  act  ofbankruptcy; 
to  shew  which  parol  evidend^  b  hdteitted:  and  it 
doe6  not  sdem  necessai^  to  shew,  that,  such  trans- 
fer was  made  with  ft  vieW  'to  give  an  undue 
preference;  or  thiit  ft  coinprifiied  the  whole  of  the 
trader's  efiectcr:        ...  9S9, 360 

46  btit,   tliotigh  gtich  an    assignment  cannot  stand 

«gtiin^t^editot9,it  may  bebmdirig  on  the  parties. 

360,361 

47  OdA^qUeUee^  ^f  a'tr^liii^  absenting  himself  from 
'Hhb  kinjfdotti,  w»fli  'intent  to  delay  his  <frediters: 

J7N2 
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imder  what  circumstances  that  intent  may  be  infer- 
red; and  when  the  inference  cannot  fairly  arise,  ii.  961, 36Z 

48  What  acts  constitute  such  a  beginning  to  *^keep 

house*'  with  intent  to  delay  creditors,  as  to  bring 

the  case  within  the  statute.  -  362»  363 

49  A  petitioning  creditor,  by  trafficking  with  a  docket, 

to  obtain  a  composition  of  his  claims,  subjects  him- 
self to  heavy  penalties;  and  the  debtor  so  com- 
pounding commits  an  act  of  bankruptcy.        -  363,364 

50  A  commission  of  bankruptcy  must  not  be  made  an 

instrument  of  partial  payment :  to  prove  a  fraud 
of  (bis  kind)  the  evidence  ofaparticepscriminis 
is  admitted:  ...  364, 36& 

51  A  preference  cannot  be  retained,  because  it  was 

given  with  the  knowledge  of  a  few  of  the  other 
creditors:  it  might  be  different  if  they  all  knew, 
and  had  not  dissented  from,  such  preference ;  and 
securities  given  to  a  creditor  to  induce  him  to  ac- 
cede to  a  composition  deed,  (though  the  prefer- 
ence would  be  fraudulent  against  others  who 
came  in  under  that  deed,)  may,  if  the  composition 
go  off,  and  the  debtor  become  a  bankrupt,  be  re- 
tained: for,  a  proposal  of  composition  is  no  posi- 
tive proof  that  bankruptcy  was  then  contempla- 
ted. ....  365,  366 

52  A  creditor  who  has  persuaded  others  to  join  in  a 
letter  of  licence  to  their  creditor,  cannot  retain  se- 
curities which  he  has  privately  received  for  his  ^ 
own  debt.  -  -  -  .      366 

56  Dividends  actuMy  received  by  a  creditor,  under 
the  provisions  of  a  letter  of  licence  may  be  retain- 
ed; and  the  remainder  of  the  party's  debt  proved 
under  a  subsequent  commission.  -        366, 367 

54  A  voluntary  delivery  of  effects  to  a  particular  credi- 
tor, by  the  debtor  on  the  eve  of  his  bankruptcy, 
is  fraudulent;  but  all  conveyances  and  payments 
by,  and  all  contracts  or  transactions  with,  a  bank- 
rupt, two  months  before  a  commission  issued 
against  him,  are  valid;  if  made  or  entered  into 
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&o»d/ide, and  withoat notice:  and  a  creditor  is  not 
bound  to  refund  any  money>  fairly  receiFed,  at 
any  time  before  a  commission  issued  against  his 
debtor,  and  of  whose  committal  of  an  act  of  bank- 
rupt he  had  no  notice:  -  -  ii.  368, 860 
35  The  material  question  with  respect  to  such  payment 
wilKbe,  whether  it  was  made  voluntarily,  with  a 
view  to  give  a  preference;  or  whether  it  was  made 
by  the  debtor  on  the  pressing  demand  of  his  credi- 
tor.     -                -                -                -  -      860 

56  A  commission  may  be  taken  out  against  an  individ- 

ual partner,  or  against  two  or  more  partners  of  a 
firm,  omitting  the  rest  who  are  equally  creditors: 
but  two  separate  commissions  should  not  be  sued 
out  against  two  partners,  of  whom  alone  a  firm 
consists.  ...  9g9^  97O 

57  Rules,  as  to  enforcing  evidence  in  support  of  a  com- 

mission. .  •  *  370,871 

58  The  exclusion  of  a  separate  creditor  from  the  choice 

of  assignees,  is  not  a  sufiicient  objection  to  su- 
perseding a  separate  commission,  in  order  to  make 
way  for  a  joint  one.  ....      371 

59  In  what  case  joint  creditors  may  vote  in  choice  of 

assignees,  though  the  commission  does  not  include 

the  whole  of  the  joint  creditors.  -  371 ,  872 

60  Where  there  is  no  joint  estate,  a  joint  debt  may  be 

proved  under  a  separate  commission:  but  the 
general  rule,  though  subject  to  exceptions,  is, 
that,  separate  creditors  cannot  prove  under  a  joint 
commission;  nor  vice  versd.  -  -    872,873 

€1  Rules,  as  to  the  eligibility  of  assignees:  and  the 
checks  imposed  upon  them,  when  they  have  any 
personal  interest  adverse  to  that  of  the  other  cre- 
ditors. -  -  -  -     373,874 

62  An  inspector  may  be  appointed,  to  guard  the  inter- 

ests of  creditors  not  represented  under  a  commis- 
sion.       -  ...  -      374 

63  In  what  cases  rejection  of  proof  of  a  debt  may  afford 

a  ground  for  directing  a  new  choice  of  assignees.      37( 
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64  A  bankrupt  ea^ecutor,  or  tnist^o,  caniM^^.ui.hili  cbar- 

acter  of  trustee,  prove  a  d^bt  i^gaiMt  bia  o>wii,es- 

late,  without  an  order.         «  -  -  ii.  376 

65  A  creditor  niui^t  not  act  as  commiasioBier ;.  aor.  a  com- 

missioner as  assignee.  ...       ib. 

66  The  time  for  making  a  dividend  iiu^y  be  6alar^ced> 

upon  proper  gprounds  sbewn.         -  -    376, 377 

67  Assignees  have  no  discretioa  aato  withholding  a  divi- 

dend^ on  debts  once  proved  and  not  expunged.      377 

68  Penalty  on  assignees  who  retain  assets.  -      377, 378 

69  The  produce  of  the  bankrupt  estate  must  not  be 

lodged  in  any  banking  house  of  nfhiobanassignee 

is  a  partner.        ....      378 

70  1/  the  bankers^  with  whom  the  lodgment  is.  made, 

tbeipselvea  1>ecome  bankrupt,  neither,  they  nor 
their  assignees  can  daim  any  dividend  a^  creditors 
under  the  first  commission,  until  the  whole  of  th^ 
money  received  by  them  as  bankers  to  thai  es^te 
has  been,  acoouoted  for.  -.  -         378^  379 

71  In  what  <;ase  an  assignee  may  be  reipaved:  v^acating 

the  bargain  and  sale.does  uot  afiect  the  title  of  any 
purchaser  thereunder;  or  revive  aiiy  title  previous- 
ly barred.       -  -  -  -  87*  380 
<    72  An  assignee  cannot  charge  foi:  business  done  by  him 

in  another  capacity,  relative  to  the  bankri^ptestate.      380 

73  Duties  of  the  sdbcitor  to  a  cominissioa;  ^ndoftbe 

assignees  in  taxing  his  bUU  -  «       ib. 

74  The  assignees  aret  enjfcitled  tQ.  tim  custody  of  tJbe  pvo« 

ceedings.  -  -  -  880,381 

75  An  assignee  must  not  eo^^lt  fajs^  owi^  exclusive  in- 

terests, but  act  for  Uiabewfitof  the  general  body 
of  creditors*         -  ^  -r  381 

^76  The  liabilities  of  assignees  to  the  ooitenaots  of  leaaes, 
by  which  the  bankrupt  was  bound,  continue  only 
so  long  as  they  i^etjain  possession,         -  38),  382 

77  An  ass^ignee  mu^  not  pjircbcvsci  Uie  bankriipl  estate, 
without  permission  of  the  Court  first  obtaioi^d:  a 
^lilar  rule  prevails  with  reaped  ta  a  oonmMsioii- 
er,  or  the  solicitor  employed  to  ¥for]i;  th^  conuvus- 
sion ;  and  to  a  mor^fagee  of  the  estate.  -      382 
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78  Costs  of  a  p^tiAio^  foe  sale  o(w  et^tale  si4l)|e«>l  (oan 

equitable  DpK)rt^age,  must  be  paid  by  the  mort- 
gagee; ^nd  ^be  cQDsideraiioii  of  a^iuch  c^seti  the 
Court  reseirve^  to  itself;  when  the  mortgage  is  a 
legal  oiie»  the  coniinissioners  way  sell  the  esjtatcf.  ii.  883 

79  An^ortgagee  who  hag  ouce  provecl  under  a  commis- 

sion against  the  mortgagor,  oaiMiot  revert  to  his 
mortgage:  nor  can  a  utolicitor  wha  lia»  so  proved 
tRs^st  oa  retaining  his  lien  on  the  bankrupt's  pa- 
pers  which  aro  in  bis  bands.  •  383, 884 

80  A  judgmeia  not  executed  before  the  boakruptcy  of 

tb^  debtor,  gives  the  creditor  no  right  to  preference; 
unless  the  judgment  crediH^'  was  previously  a 
n^oittgagees  iu.  which  case  the  judgment  may  be 
tacked  to  the  mortgage.      *  -  384,  885 

81  All  assignee  who  undertakes  to  buy  in  the  property 
.  of  a  bankrupt,  without  the  consent  of  the  creditcMrs, 

does  so  at  his  pieril :  he  is,  also,  answerable  for  any 
loss  which  he  may  have  paused  by  delaying  the 
sale:  iusuch  cases,  if  one  assignee  pay  the  money, 
fair  which  the  whole  are  reapousible,  he  may  en- 
force contribution  from  the  co-assignees,  uuJiess  * 
(hejf  caa  establish  a  case  of  firaudf  practised  upon 
them  by  the  party  who  maizes  the  demand.     «    385,  386 

82  An  assignee,  before  he  accepts  that  office,  should  be 

aatisfted  the  commission  is  valid.         -  -      386 

83  By  whom  the  costs  of  working  a  commission  are  to 

be  paid.  -  -  -  S8^  387 

84  Though  a  ^der  piuiat  not  give  a  preference  to  any   ' 

creditor,  yet,  a  party  may  re^eiie  back,  by  con. 
seat  of  the  bolder^  what  has  been  obtained  frdm 
bi«i  by  fraud ;  aud  the  intervening  bankruptcy  of 
tbe  fraudulent  party  will  U9t  defeat  such  recovery, 
consented  to  by  him;         *  •  387, 888 

85  fur,  (generally  speaking,  at  all  events,)  nothing  vests 

in  assignees  except  properly  in  wbicb  the  bank- 
rupjt  had  the  equitable, as  well ps the  iegal,  interest: 
ijt  being  held,  that,  the  enactment^  wJiich  iqakes 
all  goodU  left  in  the  pflsneoirinn  o6  a  bankrupt, 
wit4  ^  ^as^nt  ^  tbe  tma  a(irBer»  Uftbb  to  sndi 
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bankrupt's  debts^  does  not  apply  to  effects  wbicb 
be  held  as  executor;  or  merely  as  trustee;  but 
the  case  of  one  wbo  is  only  a  conMirucHve  trus- 
tee»  as  baFing  obtained  possession  of  a  chattel  in- 
*  terest  witbout  paying  for  it,  is  different.  ii.  388-^390 

86  Trust  property  in  the  hands  of  a  factor,  or  broker, 

who  fails,  will  not  pass  to  his  assignees ;  nor  will  ef- 
fects of  which  a  man  merely  holds  the  temporary 
custody,  in  the  regular  way  of  business ;  after  a 
change  of  the  property  so  notorious,  that,  third 
persons  cannot  be  deceiFed:  -  990, 801 

87  for,  the  statute  is  only  levelled  against  the  fraud 

which  might  be  practised,  if  the  real  owners  of 
property,  after  leaving  it  in  the  possession  of 
others  so  as  to  procure  them  fictitious  credit, 
could,  upon  the  bankruptcy  of  those  persons,  re- 
sume the  property.  .  .  -      891 

88  If  the  possession  be  withdrawn,  bondjide^  at  any 

time  before  the  Imnkruptcy,  the  statute  does  not 
apply:  and  a  bankrupt  may  have  been  in  posses- 
sion under  a  qualified  right,  excluding  all  pre- 
sumption of  fraud.         •  .  -     391,892 

89  Every  vendor  of  real  estate  retains  a  lien  thereon  for 

the  purciiase  money,  (unless  he  have  waved  it  by 
accepting  a  distinct  security,)  and  if  the  yeudee, 
though  let  into  possession,  become  bankrupt,  the 
estate  is  specifically  answerable:  -  -      392 

90  but,  all  chattels,  df bts,  securities,  and  similar  choies 

en  action^  are  within  the  statute ;  with  a  distinction 
as  to  securities  by  mortgage  on  lands;  an  assign- 
ment of  which  does  not  require  notice  to  be  given 
to  the  mortgagor;  though  notice  must  be  given  to 
an  obligor  of  the  assignment  of  his  bond,  in  order 
to  take  it  out  of  the  statute:      -  -        392, 398 

91  reason  for  the  above  stated  distinction,  and  its  appli- 

cation to  the  doctrine  of  set-offl  -  393, 894 

92  The  removal  of  property  in  contemplation  of  bank- 

ruptcy, though  previous  thereto,  will  not,  under 
fraudulent  circumstances,  alter  the  possession.  394 

93  The  statute  only  applies  to  property  which  has  been 
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left  in  the  possession  of  a  bankrupt  with  the  con^ 
sent  of  the  person  who  has  the  legal  power  of 
dealing  with  the  property.         -  -        ii*  394, 396 

94  Distinction,  as  to  the  inference  of  fraud,  between  the 

visible  possession  of  lands,  and  that  of  personal 
chattels,  by  another  than  the  real  owner:  but,th# 
apparent  possession,  even  of  chattels,  may  be  con- 
sistent with  the  actual  possession  of  another,  so 
as  not  to  come  within  the  statute.  -  396, 396 

95  To  what  extent  persons  intrusted  to  sell  goods,  or 

in  whose  names  goods  shall  be  shipped,  may  give 

a  lien  thereon,  by  consignment.  •  -      396 

96  Effects  intrusted  to  a  factor  for  a  special  purpose, 

belong  to  the  principal  so  long  as  the  property 
can  be  clearly  distinguished;  the  same  rule  ap- 
plies to  specific  securities  left  with  an  agent  for  a 
special  purpose :  but  money,  paid  by  an  agent  into 
his  own  banking  house,  to  his  own  geueral  ac- 
count, may  not  be  distinguishable:  still,  though 
once  confounded,  yet  if  again  separated,  and  dis« 
tinguishable  at  the  time  of  the  agent's  bankrupt- 
cy, the  property  will  belong  to  the  principal :  and, 
with  respect  to  money  not  actually  paid  to  the 
factor,  or,  if  received  by  him,  reinvested  in  speci- 
fic goods,  the  principal  may  claim  what  can  be  so 
clearly  distinguished.        -  -         396, 397, 398 

97  Under  what  circumstances  a  vendor  may  stop  the 

goods  sold,  in  tranHtu:  this  mode  of  recovery, 
though  not  discountenanced  by  Courts  of  £quity, 
will  receive  no  aid  from  such  Courts.     -  398, 399 

98  The  real  estates  of  persons  who,  at  their  decease,  were 

in  trade,  (or  who  only  quitted  it,  when  attacked 
by  mortal  disease,  merely  that  those  estates  might 
descend,)  are  now  liable  to.  their  simple  contract 
debts.  ...  399,400 

99  In  what  cases  attachment  of  a  trader's  effects  abroad, 

or  by  recovery  in  the  Lord  Mayor's  Court,  will 
be  overreached  by  a  commission :  with  respect  to 
attachment  of  property  abroad,  the  question., 
where  such  property  had  its  domicile  may  be  im- 
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pxftUuft  in  detem^niog  tk^  effectof  tlt^  al^cbiii^nc. 

ii.  400,401 
(00  The  assignees  may  make  ^ouFeyances  of  a  bankrupt's 

real  estate;  and  execute  all  ppwec&  vested  in  hiau  4^^402 

101  The  ru]^9  that,  no  one  must  prove  ly»  own  ^ase^  by 

his  own  testimony,  seems  ^oadmii  opefOLcepUoUiin 
cajsea  o(  lt>ankruptcyi!  ...      402 

102  ^p  one  is  bound  ta  answer  wba^t  haf^  a  tendency  to 

criminate  himself:  \^}it^  if  a  person  who  has.  re- 
ceived effects  beloQging  to  a  bankrupt,  will  giv? 
^oaccount of^l^irapplicalionylie  w>U  l^chsttged 
with  the  value  of  those  effects.  -  402,  403 

103  A^  debt  barred  by  the  statute  of  limikatipn^  cannot 

be  npjticed  ia  bankruptcy.  -  ^.      403,  404 

104  I^  case  of  a  surpli^,.  interest  i^  allowed  on  all  debts ; 

and,  iu  every  c^se,  interest  if^  pi;^v^able  oo  bills 
of  exchange,  or  proinis^ory  ufite^  9\verdue  before 
the  bankruptcy  of  the  pjaurties  liable*,  although  in- 
terest was  not  reserved  upon  the  ^ce  of  such  notes.      404 

105  Purchasers  of  a  trader's  notes  aftei^  hi«  bankruptcy, 

capnot  ppove  in  respect  thereof,  unless  the  ^otes 
were  at  the  tinie  9f  the  bankruptcy  held  by  per- 
sons entitle^  to.  prove  tbepi^^nder  the  conunissioii.  404, 405 

106  A,  transfeif  of  bills,  after  the.  bs(nki:uptcy  of  the  ac- 

ceptor,, cannot  alter  the  state  of  nuitaal  cr^di^  be* 
tween  the  original  holder  and  the  bankrupt;  or  af- 
fect the  ];ight  to  set  off;  but  ai^.  iK^dorsemeajl;  pf 
bills^  ^fVer  ^le  bankruptcy  of  tb/e  party  who  \^as 
^an^ferred  t'^iQ^  ^  v^lid,  ^.here  the  antecedent 
right  was  clear ;  i|nd  where  the  ba.ukrupt  ia  devest- 
ed of  all  bt^neficial  interest  iu  su^h  bills,  he,  or  bis 
^siguect  musi;  iq^orse  thm^  -  t  405, 406 

107  interest  on  the  balance  of  a  sti^tedt  account  cannot 

be  proved  under  a  commission.  -  -      406 

103  Rules,  as  to  securities  given  by  a  bankrupt;  and 
prof^f  ill  respect  thereof.  A  bnnkrup^t's  accept- 
ance, should  be  prod.uce<]^  or,  at  ^easf;,^  their  exist- 
eqce  stat^,  before  the  debt,  as  qoVatei;^!  security 
fpr  wh,ich  they,  ^eite  g^^^Pf.  i?  i|tteiupted  to  be 
prov^  t  -.  -^  -      407 
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109  A  bolder  of   biUs  of  ex^haipga    may  proFe  tfie 

lyhole  sum  due  on  such  hUfSf  against  the  estate  of 
eyery  one  who  is  a  debtoff  in.  respect  thereof:  l^u^ 
if  a  single  bill  has  been  pfv4  in  par^  or  if  one  billy 
9ut  of  several,  has  be^n  paidt  the  pipoof  can  only 
be  for  the  remainder  of  the  debt.        •*  iL  407, 408 

1 10  A  creditor  who  holds  goods  of  his  debtor  under  an 

execution;  or  who  holds  a  security;  cannot,  until 
tfie  goods  are  sold,  or  the  security  is  made  avail* 
able  9s  far  as  possible^  prave  under  a  conuyiission 
against  his>  debtor;  ualess  be  will,  m  the  latter 
4^ase,  consent  to  take  thesecuritbes  at  their  full  no- 
minal value:  •  ..  .  •  408 
\\\  ^  distinction,  however,  must  be  made,  where  an  exe- 
cution haa  bden  taken  out  in  respect  of  a  joint 
debt;  and  the  debt  desired  to  be  proved  is  a  se- 
parate one.          ^               •               .p  •      409 

112  A  creditor  who  has  proved,  a  d^bl,  part  of^ which  he 

was  not  entitled  to  prove,  will  uot  be  allowed  to 

take  any  divi<kBdL  -  -  *        ib. 

113  Rule,  as  to  the  eleetioaof  a  creditor,  holding  a  joint 

and  separate  security,  toga  against  the  joint,  or 

the  separate,  eslate.    '         «  -  -        ib. 

1 14  No  proof  will  be>  allowed  ef  a  debt  connected  with 

dealings  prohibited  by  Law:  or, (aa agamst  other 
creditors,)  in  respect  of  a  bond  giveu  as  the  prcS' 
miumpudoris*     f.  -.  «i  409,410 

115  Rules  with  respect  to  usurious  securities,  at  com- 

mon liaw }  and  in  Chancery  t  And  the  relaxation 
of  the  r-ules  of  evidence,  which  is  admi^d,  as  to 
this  matter,  in  bankruptcy.  ^  410, 411 

116  Rules  as  to,  the  valuation  pf  an  annuity^  and  proof 

in  respect  thereof,  under  a  couNnission  against  the 
grantoi?:  and  tbe  rigkte,  as  weUas  the  responsi- 
bilities, of  oo-grantoKS  and  sureties,  i^  such  cases. 

411—413 

117  An  annuity  secured  on  a  lease,  bul  conditioned  to 

be  void  if  the  grantpr  should  be  compelled  to  quit 
the  premises,  without  any  act  or  default  of  his 
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owiiy  18  not  avoided  by  his  bankraptcy,  and  con- 
sequent dispossession.         -  -  ii.  413,414 

118  A  contract,  between  a  customer  and  a  banking  firm 

consisting  of  four  partners,  that,  bills  paid  in  by 
the  customer  shall  vest  in  the  bankers,  for  the 
purpose  of  being  discounted;  and,  that,  the  cus- 
tomer shall  take  in  return  tAetr  promissory  notes; 
terminates  upon  the  bankruptcy  of  any  one,  or 
more  of  the  firm :  biHs  paid  in  subsequently,  are 
not  purchased,  according*  to  the  contract,  by  the 
delivery  of  promissory  notes  of  the  remaining  part- 
ners; unless  the  customer  has  agreed  that  the 
contract  with  the  original  firm  should  be  con- 
tinued. ...  414,416 

1 19  Responsibility  of  the  retiring  partner  of  a  banking 

house.  -  «  «  -      41fr 

120  Bills  undue,  deposited  with  bankers  in  trust,  may, 

upon  their  bankruptcy,  be  reclaimed,  subject  to  a 
lien  for  any  sums  advanced  on  the  faith  thereof: 
if  on  the  credit  of  such  bills  the  depositor  was  en- 
titled to  draw,  as  if  they  were  cash,  he  has  no  spe* 
cific  claim  on  the  bills,  and  can  only  prove  for  a 
debt:  but  the  mode  of  entering  the  bills  in  the 
banker's  books,  of  itself,  proves  nothing  as  to 
change  of  property  in  the  bills;  nor  does  a  pro- 
mise of  the  bankers  to  answer  drafts,  if  required, 
to  the  amount  of  such  bills,  neceMsarily  infer  any 
such  change.       ...  416, 416 

121  But,  on  whatever  terms  bills  are  remitted  to  bank- 

ers, they  may,   if  indorsed,  be  transferred ;  and 
when  this  has  been  done  before  the  bankruptcy 
of  the  bankers,  the  depositor  can  only  come  in  as    ' 
a  greneral  creditor.  *  «  416,417 

122  So  long,  however,  as  a  bill,  received  with  instruc- 

tions to  apply  it  to  a  particular  purpose,  is  in  the 
hands  of  the  bankers  themselves,  they  hold  it  sub- 
ject to  the  instructions :  even  a  permission  to  dis- 
count the  bill  for  general  purposes,  if  not  acted 
upon,  will  not  affect  the  depositor's  lien.  417 
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123  A  depositor  of  money,  which  he  directs  to  be  trans- 

ferred to  another  person,  conditionally,  is  answer- 
able to  that  person  for  the  security  of  the  money, 
till  the  transfer  be  actually  made.  -  ii.  417,  418 

124  An  appropriation  of  securities,  insisted  on  in  favor 

of  a  bankrupt,  must  be  very  clearly  made  out.  418 

125  A  debtor  who,  by  subsequent  dealings,  has  recog- 

nized a  transfer  of  a  former  account  to  other  cre- 
ditors, cannot  afterwards  split  the  demands.         *        ib. 

126  A  banker  directed  to  apply  bills  to  a  particular  pur- 

pose, must  so  apply  them,  or  express  his  dissent.        ib. 

127  Rules  as  to  the  application  of  indefinite,  or  general, 

payments :  it  seems,  that,  when  no  appropriation 
has  been  made  at  the  time  of  payment,  the  credi- 
tor must  apply  such  payments  to  the  oldest,  or  to 
the  most  burthensome  debt :  -  -      419 

128  Certainly,  in  the  case  of  a  banking  account,  it  is, 

primd  faciei  the  first  item  on  the  debit  side,  which 

is  reduced  by  the  first  itetn  on  the  credit  side.     -      420 

129  The  appropriatidh  of  general  payments,  is  a  question 

more  proper  for  a  decision  in  Chancery  than  at 
common  Law :«  but,  in  all  Courts,  such  payments 
are  applied  to  the  liquidation  of  legal  demands, 
not  referred  to  impeachable  transactions.  420, 421 

ISO  Effect  of  a  bill  of  sale,  and  receipt,  for  a  share  of  a 
ship,  payment  for  which  share  is  subsequently  re- 
fused :  relief,  in  such  case,  may  be  had  in  Equity; 
since,  even  if  the  registry  acts  were  held  to  make 
the  registry  conclusive  as  to  the  ownership^  in  all 
cases,  still,  the  purchase  money  must  be  paid: 
but,  the  ship  register  acts  are  qualified,  in  cases  of 
bankruptcy,  by  the  statntes  which  transfer  pro- 
perty left  in  the  possession  and  disposition  of  one 
who  becomes  bankrupt,  to  his  assignees:  a  con- 
trary decision  would  strike  at  the  root  of  all  trusts, 
arising  even  by  operation  of  Law :  -        421,   428 

191  Ship  owners  cannot  exempt  such  property  from  the 
operation  of  a  commission  against  themselves, 
merely  by  registering  the  vessels  in  the  names*  of 
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others :  nof)  on  Ihe  otter  hadd^  claim  the  Mpn  A 
their  own,  so  ns  to  defeat  the  creditors  of  parties 
with  whom  they  have  left  tlie  apparent  possession, 
up  to  the  time  of  the  bankruptcy  of  budi  persons: 

ii.  423,  424 
182  but,  mortgafes  of  shifto  are'tiot  within  the  purview 
of  the  acts  which  guard  against  fictitious  credit, 
acquii^d  by  visible  possession  of  property.         -      424 

133  In  general  cases,  there  can  be  no  merely  equitable 

title  to  a  ship;  bbt  where,  on  the  sale  of  n  ship  at 
tea,  ail  the  fbrmaKties  of  the  register  acts  are  com- 
plied with,  as  finr  as  possible ;  the  vendor  will,  oh 
a  hiH  filed  for  that  purpolse,  be  compelled  to  com- 
plete the  transfer,  by  indorsing  the  certificate 
when  the  ship  rcfturr^  to  port:  ^ch  an  order, 
however,  cannot  be  made  on  petition^  unless  by 
consent.  •  *  .  424^iJl26 

134  An  assignment  of  freight,  restricYed  to  h  particular 

charter-party,  is  ttot  within  the  register  acts.       -      426 

135  Part  owners  of  a  ship  are  tenaints  in  common,  iiot 

partners.     -  -  -  -        426, 427 

136  A  bankrupt^  the  goodwill  of  whose  business  has 

been  sold  under  his  commission,  may  enter  again 
into  the  like  line  of  trade;  but  must  not  profess 
to  carry  on  the  same  business  under  the  same 
establishment.      .  -  *  .      427 

137  In  proceedings  iti  ban^cruptcy,  a  creditor  is  not 

bound  to  notice  a  dormant  partner  of  the  ostensible 
debtor  with  trfaom  he  -htA  bten  dealing;  he  may^ 
however,  go  againM  such  partner.        -  -      428 

138  The  application  of  the  rule,  that,  a  man  may  be  a 

partner  as  to  third  persons,  but  not  as  between 
himself  and  the  other  memilers  of  a  firm,  may  turn 
upon  nice  distinctions:  feind  there  is  difficulty,  in 
point  of  principle,  in  holding,  that,  a  joint  com- 
mission should  lisue  against  persons  who  have  no 
joint  property ;  but  a  man  may,  certainly,  involve 
himself  in  all  the  rfopdnsibilities  of  a  partner,  by 
hoMhig  himself  ottt^bnch.  -  -      429 
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139  A  nominal  partner  need  not  be  a  Joint  plaintiff^  in  an 

action  to  recover  a  debt  due  to  the  partnership.     -  ii.  430 

^40  A  person  induced  to  enter  into  a  partnership  by 
fraud,  may  have  relief  against  the  fraudulent  par« 
ty,  if  he  be  solvent;  but,  if  a  commission  be  taken 
out  against  the  firm,  the  party  defrauded  is,  as 
against  third  persons,  a  partner;  for,  one  partner 
may  have  a  good  lien  upon  the  partnership  pro- 
perty as  flgaint  another  partner,  but  not  against 
that  partner's  creditors.  «  -        430, 431 

141  flffect  of  a  dissolution  of  partnership,  and  transfer  of 

the  effects  to  one  partner,  with  respect  to  the 
claims  of  joint  creditors.      -  ^  •      431 

142  Instalments  of  a  premium,  agreed  upon  as  the  price 

of  admission  into  a  partnership,  must  be  paid,  al- 
though, before  they  are  dile,  the  firm  should  be- 
come bankrupt;  unless  the  bargaifi  Was,  ab  initio^ 
a  mere  ffaud:  what  relief  the  injured  party  may, 
poisu^ibly,  ob't^iA  in  such  case.  -  481, 432 

143  A  party  cannot  retain  a  pteniffrifi,  received  for  the 

admission  of  another  into  a  partnership  for  a  spe- 
cified time,  before  the  expiration  of  which  he  him- 
self has  caused  a  dissolution.  -  .      433 

144  Proof  may  be  made  by  one  partner  agieiinsC  the 

joint  estate,  in  respect  of  his  separate  property 
which  has  been  fraudulently  converted  to  the  use 
of  the  partnership :  and,  vice  versd^  the  other  part- 
ners may  prove  against  the  separate  estate  of  one 
partner  who  hais  fraudulently  converted  to  his 
Own  use  joint  property:  and  solvent  partners  may, 
in  all  cases,  prove  against  the  estate  of  a  bankrupt 
partner,  if  they  pay  the  joint  creditors.  43d,  434 

145  To  what  extent  proof  between  distinct  firms,  carried 

on  by  some  of  the  partners  as  to  one  busine^,  is 
iidmitted.  -  .  •  .      434 

146  The  equity  of  joint  creditors  t6  proV0  against  i^pardte 

estate,  arises  only  when  }oint  effects  have  beeii  db- 
%tracted  by  one  parttier,  tinder  cfrcuAsfarfces  of 
trand.         -  .  .    '^  ^        484  435 
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147  One  partner  cannot,  by  assignment  of  joint  jj^roper- 

ty^  as  security  for  his  private  debt,  withdraw  it 

from  liability  to  the  joint  debts.  -  -  iu  435 

148  In  construing  a  deed  of  trust,  whereby  a  partner  in 

a  bank  provides  for  payment  of  a  debt  due  to  the 
6rm,  from  himself  in  his  separate  capacity;  and, 
also,  for  payment  of  his  just  proportion  of  all 
debts  due  to  the  creditors  of  the  bank,  a  Court  of 
Equity  will  lean  in  favor  of  equal  payment  of  each 
of  the  demands.        -  -  -» '        435, 436 

149  In  Equity,  all  partnership  contracts  are  considered 

several,  as  well  as  joint:  therefore,  although  a 
customer  may  have  allowed  money,  due  to  him, 
to  remain  in  a  bank  after  the  death  of  one  of  the 
firm,  should  the  surviving  partners  fail,  he  may 
go  against  the  assets  of  the  deceased  partner: 
non-claim  for  many  months,  and  part  payment  by 
the  surviving  partners,  will  not  bar  this  equity.  436,  437 

150  Conversion,  by  a  single  partner,  of  a  customer's  depo- 

sit, to  partnership  uses,  creates  a  partnership  debt : 
and  payments  made  to  the  customer,  whilst  he 
was  ignorant  of  the  conversion,  must  be  imputed 
to  cash  balances,  if  such  existed;  and  will  not  af- 
fect his  specific  lien.  -  -  437, 438 

151  A'  draft  upon  a  bank,  after  the  decease  of  one  of  the 

firm,  and  when  the  drawer  had  no  other  fund 
there,  except  the  balance  due  to  him  at  the  death 
of  that  partner,  must  go  in  diminution  of  that  ba- 
lance ;  and  so  must  subsequent  drafts  (though  he 
may,  in  the  intermediate  time,  pay  in  other  mo- 
nies,) unless  he  expressly  give  contrary  directions :      438 

152  and  the  assets  of  a  deceased  partner  are  not  answer- 
'  able  for  any  fraudulent  conversion  made  by  the  sur- 
vivors after  his  death ;  but  mere  ignorance  of  any 
fraudulent  conversion  of  a  customer's  trust  depo- 
sit to  partnership  purposes,  will  not  exempt  the 
assets  of  an  innocent  partner,  when  such  conver- 
sion 'took  place  in  his  lifetime :  -  438—  440 

153  if  part  of  the  property  so  converted  be  replaced,  even 
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^apposing  it  to  be  stock,  this  will  be  deeined  to 
have  a  sort  of  *^  ear*mark  "  ia  the  customer's  favor ; 
who  may  claim  such  rein  vestment  specifically,  and 
prove  under  a  commission  for  the  deficit:  -  ii.  440 

154  and,  it  seems,  that,  in  iavor  of  a  party  so  defrauded, 

the  doctrine  of  set-off  will  be  extended.  -        ib. 

155  General  rules,  as  to  the  application  of  the  doctrine 

of  set-off  in  cases  of  bankruptcy.        -  *-      440,441 

156  The  holder  of  bills  drawn  by  one  firm,  upon  another 

firm  composed  of  some  of  the  partners  in  the  first, 
may,  if  both  firms  fail,  prove  against  both  estates: 
even  though  he  knew,  when  he  took  the  bills, 
that  theparties  thereto  were  united  as  toone  firm:  441, 442 

157  but,  a  bolder  of  bills,  drawn  by  a  person  upon  a  firm 

of  which  he  is  known  to  be  a  member,  cannot 
prove  against  both  the  joint  estate  of  the  partner- 
ship, and  also  the  separate  estate  of  the  drawer; 
where  there  has  been  no  subdivision  of  the  parties 
to  the  bill  into  distinct  trading  establishments.  443 

158  A  fraudulent  contract  between  co-partners,  enabling 

one  of  them  to  withdraw  money  out  of  the  reach 
of  joint  creditors,  cannot  be  maintained:  but,  a 
contract  that  one  partner  shall  receive  a  considera- 
tion for  giving  up  the  whole  business  to  another, 
is  not  necessarily  fraudulent,  although,  at  the  time, 
the  joint  effects  were  insufficient  to  satisfy  the 
joint  debts.  «  .  .        442,443 

159  The  portion  of  a  testator's  assets  which  are  liable 

to  debts  incurred  by  carrying  on  his  trade  nftev 
his  death,  may  depend  upon  the  directions  given 
by  his  will :  if  the  executors  embark  a  greater 
share  of  bis  capital  in  such  business  than  they  were 
authorized  to  do,  they  are  guilty  of  a  breach  of 
trust:  and  if  they  employ  the  Ainds  in  trade  on 
the  joint  account  of  themselves  and  partners,  and  ' 
become  bankrupts,  the  cestui  que  trust  may  prove 
against  either  the  joint  or  separate  estate.  443,  444 

160  Performance  of  a  parol  agreement  to  gmni  a  lease 
VOL.  II.  OO 
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to  one  who  afterwards  becomes  a  bankruply  cannot 

be  eoforced  by  his  assignees.  -  ii.  444»  445 

161  Regulations  and  enactments,  as  to  distinct  commis* 

sious  against  several  members  of  one  firm.  445 

162  A  joint  commission  may  be  superseded  as  to  one, 

yet  remain  good  as  to  another  partner.  445,  446 

163  But,  it  seems,  a  joint  commission,  including  a  part* 

ner  against  whom  a  separate  commission  has  been 
before  issued,  can  be  concurrently  sustained  only 
by  amicable  arrangement,  or  the  equitable  regu- 
lations of  the  Court.  ...      446 

164  Generally   speaking,    the   creditors  under  a   first 

commission,  which  remains  in  force,  are  entitled  to 
the  bankrupt's  whole  estate:  the  circumstances 
must  be  very  special  which  can  give  an  uncerti- 
ficated bankrupt  any  property  upon  which  a  se- 
cond commission  could  operate.  446—448 

165  By  what  acts  of  gambling;  stock-jobbing;  falsifi« 

cation  of  his  books ;  or  concealment  of  his  pro- 
perty;  a  bankrupt  forfeits  his  claim  to  a  certificate, 
and  to  any  allowance.  -  -  448, 449 

166  The  judicial  construction  put  on  the  enactment  im- 

posing penalties  upon  concealment  of  property, 
refers  it  to  concealment  undetected  at  the  time  of 
signing  the  certificate:        ... 

167  Rule,  as  to  the  costs  of  a  petition  to  stay  a  certificate 

under  such  circumstances. 

168  The  certificate  of  the  commissioners  (though  its  eU 

feet  is  by  no  means  conclusive)  must  be  before  the 
Court,  sitting  in  bankruptcy,  previously  to  any 
discussion  of  the  propriety  of  granting  the  bank- 
rupt a  certificate :  and  great  delicacy  will  be  felt 
as  to  controlling  the  discretion  of  the  commission- 
ers with  respect  to  their  certificate  of  conformity.       460 

169  The  bankrupt's  right  to  his  certificate  cannot  be 

made  dependent  upon  bis  conduct  antecedent  to 
bankruptcy.         .  .  «  «      451 

170  What  inspection  of  his  books  and  papers  is  allowed 

to  a  bankrupt.  -  -  451, 452 
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)7I  One  piirchni»ed  dgnntare  will  avdid  a  certificate: 
aiid  %vb^n  a  ceHificat^  hais  been  obtained  by  fraud, 
it  may  he  recalled  after  its  allowancie;  provided 
such  revocation  will  not  affect  innocent  perdons, 
who  have  dealt  tirith  the  party  oh  the  faith  of  hi6 
certificate;  -  ^  -         ii.  452, 453 

172  In  ord^r  to  set  aside  A  ceriificatb  on  grounds  of 

fraud,  tbe  dbjecHons  tiiasi  l[>e  very  dearly  ^stab- 
li6hed.N  -  .  .  -      453 

173  A  certificate  will  be  stayed;  whenever  a  pHind facie 

case  ij(  <;6lla6ion  on  tbe  bankrdpt's  part,  by  his 
admitf  ihg  d  debt  to  be  iihproperly  proved,  appears.        ib. 

174  A  petition  to  stay  a  certificate  unist  be  served  on 

the  bankiriipt,  tti  due  time  to  hive  it  heard  on  the 

next  following  peiittdti  day.  -  453,  454 

175  Role,  as  to' the  rights  6f  sureties,  undefr  a  c^inmis- 

dioa  a^afinst  the  principal  d(5btor.        -  -      454 

176  What  signature  of  a  certificate  binds  every  creditbr, 

who  may,  or  may  not,  have  signed;  -  -         ib. 

177  A  p^trtion  to  stay  a  certificate,  presented  by  a  cre- 

dfit6r  who  holds  the  bankru|:]^  in  krr^^t,  cannot  be 
listened  to';  miless  the  creditor  will  come  in  iov 
i^eiief  sofely  under  the  conmitssion:  -         ib. 

178  atidT,  iVhelr^  the  creditor  ha^S  lain  by,  but  ultimately 

presents  a  petition  to  stay  a  bankriTpt'i^  petition, 
and  does  so  under  circumstances  denoting  oppreis- 
siou,  the  petition  will  be  di'smissed :  bu't,  Where 
the  delay  is  accounted  for»  tbe  certificate  ^ilf  be 
stiay^dr  ^  ^  -  -      456 

179  Costs  of  such  petitions.  -  -  -        ib. 

180  Proof,  or  claim,  of  a  debt  under  a  commission,  is  an 

election  by  the  creditor  to  come  in  under  th6  coai- 
mission  with  respect  to  the  debt  so  proved  byhini:  455',  456 

181  Qucste^  whether  proof  of  one  debt  under  a  commis- 

sion, bars  an  action  at  Law  in  respect  of  another 
distinct  debt?  probable  distinction  to  be  made  in 
such  cases:  •  •  •  456,457 

182  atid^  i\ile  on  tflis'  subject  AVhere  a  surety  pays  a  debt, 

#hich  the  creditor  has  proved  lindei'  a  comhili^on 
against  the  principal  debtor:  -  457f  458 
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183  as,  alsoy  in  cases  of  joint  debts  due  from  two  partners :  ii.  468 

184  or,  where  a  bankrupt,  after  proof  against  him  under 

a  commission,  is  made  a  merely  formal  co-defend- 
ant to  an  action.  -  -  -        ib. 

BARON  &  FEME.    See  Bankruptcy,  5—14;  Charities, 

48;  Executors,  60;   Intestacy,  2 8,15,22; 

Prosecution  OF  SuiTs,164;  Settlement  &  Con- 
veyance, 6 15,  19 34,  94;  Specific  Per- 
formance, 18;  Testamentary  Dispositions, 
34_41,  66,  249,  250,  269. 

BEQUESTS.    See  Wills  and  Executors,  passim. 

BIDDINGS  AT  AN  AUCTION.  See  Specific  Per- 
formance,  20 22. 

BIDDINGS  BEFORE  THE  MASTER.  See  Settle- 
MENT  &  Conveyance,  154 159. 

BILL  OF  EXCHANGE.  See  Agency,  101, 102;  Bank- 
RUPTCY,  104,  105,  106,  109,  118—122, 156,  157; 
Prosecution  of  Suits,  13 ;  Settlement  &  Con- 
vey ance,  112. 

BOND.  See  Agbncy,  131,132;  Arbitration,  12;  Bank- 
RUPTCY,  11,  12,  15,20,94;  Executors,  15,37; 
Expectant  Hbirs,  8;  Mortgages,  45, 70;  Pro. 
SEcuTioN  OF  Suits,  21, 22;  Settlement  &  Con- 
veyance, &c.  35,  43y  45,  48_54, 99, 108;  Sure- 
ties, 13,  17 21;  Testamentary  Dispositions, 

39,  40,  269,  309. 

BOROUGH,  ENGLISH.    See  Intestacy,  21. 

BOUNDARIES.    See  Confusion  of  Boundaries. 

BROKER.  See  Agbncy,  2,32,60,  61,62,74,76,96, 120, 
121,  122, 142. 

CHARITIES.     See  Arbitration,  35 ;  Trusts,  35. 

1  The  protection  of  property  legally  given  to  charita^ 
ble  uses,  was  formerly  consigned  to  the  Lord 
Chancellor,  not  as  such,  but,  as  the  officer  by 
whom  that  branch  of  the  royal  prerogative  could 
be  best  administered:  that  duty,  however,  is  now 
peculiarly  within  the  province  of  Courts  of  Equi- 
ty* by  virtue  of  several  acts  of  parliament.      ii.  288,  289 
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2  Provisions  of  the  statute  43  Eliz.c.  4.  After  the  judg- 

ment of  cominissionerSy  under  the  statute,  has  once 
been  affirmed,  no  bill  of  review  lies:  questions  of 
this  nature  come  before  the  Lord  Chancellor  per' 
stmalfy^  and  solely  by  virtue  of  the  statute,      ii.  289, 290 

3  Summary  relief  against  breaches  of  trusts  for  chari- 

ty, may  be  had  on  petition ;  under  the  statute  52 
Geo.  3,  c.  101.  Checks  provided  against  impro- 
per petitions;  they  must  be  presented  by  persons 
directly  iuterested.  -  -  -  291, 292 

4  Additional   facilities  afforded  to  applications  with 

respect  to  charities  for  the  education  of  the  poor, 

by  statute  59  Geo.  8,  c.  91  r  -  -  292,  293 

5  an  appeal  to  the  House  of  Lords,  from  orders  made 

under  this  statute,  is  allowed.  -  -.      294 

6  Where  a  petition  under  this  act  has  once  been  pre- 

sented, subsequent  applications,  touchingthesame 
matter,  may  be  made  by  motion.  -  -        ib. 

7  Equity  may  regulate  a  charity,  though  no  complaint, 

or  a  mistaken  one,  be  preferred.  -  -        ib. 

8  Exchanges  of  lands  held  in  trust  for  charitable  uses, 

allowed  by  the  statute  of  1  &  2  Geo.  4,  c.  92.  295 

9  To  constructive  trusts,  or  claims  by  adverse  title, 

the  summary  reliefof  the  statute  52  Geo.  8,  c  101, 
cannot  properly  be  applied:  though  it  affords  a 
convenient  mode  of  deciding  as  to  the  application 
of  charity  revenues.  -  -  295, 296 

10  Rule,  as  to*  the  election  of  ministerial  officers  of  a 

charity:  and  as  to  the  election  of  governors, or 

their  removal  when  they  form  a  body  corporate.  296,297 

1 1  Corporations  may  be  devested  of  a  trust  which  they 

abuse.  -  -  -  -      297 

12  No  Court  can  interfere  with  questions  properly  rest- 

ing with  the  visitor  of  a  charity :  -  297, 298 

13  Relief  will  not  be  given,  partly  upon  petition,  and 

partly  under  an  information.  -  -      298 

14  Though  a' Court  of  Equity  will  be  desirous  to  regu- 

late a  charity  beneficially,  the  exercise  of  clear 
rights  will  not.be  controlled;  the  jurisdiction  of 
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a  risitov  will  not  be  oufl^,  or  special  powers  of 
iixternal  negulation  interfered  with,  iftl^yai?e  ade- 
quate to  do  complete  justice:  but»  as  to  the  appli- 
catiou  of  tru8t  funds,  Equity  lias,  in  all  caaesy  un- 
doubted jurisdiction.  -  -  11^298,299 

15  When  the  management  of  the  revenues  of  a  charity> 

and  the  visitatorial  power)  are  in  the  same  person, 

he  must  be  amenable  to  tbe  Court  of  Chancery.  299, 90O 

16  To  whom  complaints,  respecting  charities  of  royal 

foundation,  should  be  made,  -  -      900 

17  The  Court  of  Chancery,  in  regulatinga  charity,  takes 

care  that  the  general  object  of  the  founder  shall 
not  be  sacrificed  to  a  literal  adherence  to  his  di* 
rections.        -  *  *  -  *   800^901 

18  Where  the  whole  of  a  fund  wjeis,atthe  creation  of 

the  charity,  exhausted;  should  subsequent  im- 
provements create  a  surplus,  the  Court  will  direct 
its  application;  and  wherever  the  founder  has 
she^yn  a  plain  ioteutiou,  thati  the  whole  fund 
should  be  distributed  ia  chc^'ity,  effect  will  be 
given  to  that  intention;  though  the  dispositiou 
may  not  have  been  fully  pointed  out.  -  901,902 

19  Nomination  of  alms^^people,  where  no  special  direc* 

tions  have  been  given,  belongs  to  the  founder's 
heirs;  but  must  not.  be  exercised  corruptly.        -      902 

20  Land  chaiged  for  the  support  of  a  certain,  descrip- 

tion of  alms-people,  is  not  discharged  during  any 
period  when  prescribed  objects  of  the  charity  ure. 
wanting;  the  Court  will  direct  the  application  of 
the  fund.  -  •  -  -      908 

21  Even  when  some  of  the  purposes,  intended  by  the 

founder  of  a  charity,  become  impracticable;  or 
are  contrary  to  the  policy  of  the  Law;  yet,  when, 
the  endowment  was  made  by  will,  the  Court  will 
direct  the  application  of  tbe  funds,  according  to. 
the  doctrine  of  cy  pres;  if  the  intention  appear, 
clearly,  to  have  been  to  devciite  the  whole. to  cliari- 
ty ;  hut  not  otherwise.         -  -  908, 904 

22  Hie  doctfineof  cy;>r0ff  is  never  applied  to.  charities. 
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except  where  the  founder's  intentions  can  be  ex^ 
cuted'in  substance,  though  nof  literally.  ii.  304»  306 

23  Where  a  cbarrtHble  bequest,  v^hich  wonld  be  good 

ifit  stood  alone,  cannot  be  separated  from  ano» 
Iher  dispushioii  of  properly  which  is  contrary  to 
the  policy  of  the  Law*  the  whole  must  fail.        906, 306 

24  Equity  will  not  supply  a  general  intent  for  charrtable 

purposes,  of  which  a  testator  has  given  no  indication :    806 

25  and  a' bequest  for  **  private"  cha(rity,  is;  in  its  nature, 

one  which  a  Court  cannot  execute.     -  •        ib. 

26  But;  the  doctrine*  of  cypres,  though  now  restrained, 

ib  not  abrog^ated:  it  will  be  acted  upon  where  a^ 
testator' has  clearly  expressed  a  genera!  intention 
todevote  his' whole  bequest  tochtirity ;  even  though 
he  may  have  pointed  out  no  specific  charity  what- 
ever': for  a  charge  of  this  nature  ihay  be  estdb- 
Itehed,  by  words  Which  could  nbt  receive  the 
same  construction  in  favor  of  individuals.  307, 308 

27  Provisions  of  the  statute  Of  Mortmain.  -  308,309 

28  A  bequest  of  money  for  the  [Purpose  of  improving,  or 

building  u^n,  laiid  already  in>  Mortmain,  is  legal: 
as  it  is  where  an  entire  option  as  to  the  application 
of  the  bequost  is  given'  to  execufons.    «  «      309 

29  A  bequest  of  personalty,  to  be  employed  in  '*  erecting 

and'  endowing"  a  school  6t  hospital,  without 
more,  denotes  an  intention  that  land  should  be  pur- 
chased :  but  if  the  testator  expressly  negative  this 
intention,  the  statute  does  not  apply:  nor  where 
the  direc^tions  of  the  will' can  be  satisfied  by  hiring 
tenements;«-jsuch  hiring,  however,  must'not  be  on 
lease    ^  .  -  -  -      310 

SO  Whfere  part  of  a  bequest  for  charity  is  clearfy  ille^l, 
the  objection  caftmot  be  cared  by  an  ofi^  aliunde 
to  supply  means  to  that  extent.  -  -        ib. 

31  All  charitable  legacies 'partaking,  in  ahy  degree,  of 
the!  naturei  of  real  estate,  ai-e  withittth^Mortrh&in 
act:  it  follows;  that;  assetir  canndtb^'iiiarishalied 
in  order  to  secure  full  payment  of  ^uieble^kciesl  310, 311 

33  Charities  for  support  of  dissisntii^^  meetitf^-houses, 

may  be  executed  by"  the  Court*  dfChalnfc^.       311,  31^ 
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3d  How  fiir  the  M ortmaio  act  may  affect  charities  in  the 

West  Indies,  or  in  Scotland.  -  -  ii.  312 

34  Effect  of  the  heir's  confirmation  of  bis  ancestor's  de- 

vise to  a  charity.  -  «  -        ib. 

35  Stock  in  trade  cannot  be  appropriated,  specifically, 

to  the  support  of  a  permanent  charity;  it  must  be 
sold.        -  -  -  .  .818 

36  Reason  for  naming  a  relator,  when  an  information  is 

filed  respecting  a  charity:  if  the  relator  allege, 
that,  he  has  .an  interest  in  the  matter  in  dnpute, 
and  if  he  sustain  the  character  of  plaintiff^  as  well 
as  of  relator;  it  does  not  seem  to  follow,  that,  be- 
cause his  claims,  yud  plaintiff,  are  disallowed,  the 
information  must  also  be  dismissed:     -  -      314 

37  But,  the  Court  cannot,  under  an  information  filed 

diverso  intuitu^  give  directions  as  to  the  adminis- 
tration of  a  conflicting  charity,  in  which  the  title 
appears  really  to  be.  -  -  -        ib* 

88  A  relator  to  an  information  on  behalf  of  a  charity, 

may  be  allowed  extra  costs*  -  -      816 

39  To  an  information  under  the  statute  69  Geo.  3,  c.  91, 

no  relator  is  necessary.        -  •  -        ib« 

40  It  would  be  too  expensive  if  a  Court  were,  from  time 

to  time,  to  execute  all  the  details  of  a  charity ;  ge- 
neral directions,  therefore,  are  given:  and  atrial  at 
Law,  (upon  the  same  principle  of  sparing  the 
funds,)  will  not  be  directed  in  a  charity  cause,  un- 
less it  be  absolutely  indispensable.         -  316, 316 

41  A  Court  will  not  act  upon  an  award  made  in  a  cha- 

rity cause,  without  the  consent  of  the  Attorney- 
General,  or  a  reference  to  the  Master :  particular 
points  are,  indeed,  often  referred  to  an  individual, 
for  inquiry,  reserving  the  determination  to  the 
Court.  -  -  •  -      316 

42  Want  of  form,  and  mistakes  in  pleading,  will,  in 

charity  causes,  be  relieved  against;  and  a  defec- 
tive decree  cured  on  further  directions,  without 
requiring  a  rehearing.         -  •  -      317 

43  The  Court  will  execute  a  power,  if  coupled  with 

a  trust,  in  fiivor  of  a  charity.  .  .  •        ib. 
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44  Bequest  in  ^vor  of  the  testittor's  **  relatioDs"    at 

large,  at  the  discretion  of  his  executors,  how  to  be 
ndministered:       -  ..      x         .  -ii«318 

45  How  a  bequest  to  the  testator's  **  poor"  relations, 

will  be  executed  by  the  Court;  if  the  intent  was 

to  found  a  permanent  endowment  -  318,  319 

46  All  charitable  gifts  will  be  aided  by  construction : 

thus,  although  a  devise  of  lands  to  a  corporation 
will  not  carry  the  legal  estate,  yet  it  will  be  con- 
strued as  a  valid  limitation  of  the  trust :  and  an 
appointment  of  lands  by  a  tenant  in  tail,  to  the 
uses  of  a  charity,  if  such  appointment  be  made  arid 
enrolled  according  to  the  statute,  will,  it  seems, 
bar  the  issue,  and  those  in  remainder,  although  no 
fine  was  levied,  or  recovery  suffered.  319, 320 

47  The  very  same  instrument  has  been  held  to  operate 

as  a  revocation  of  a  previous  settlement,  so  jfar  as 
such  revocation  was  for  the  benefit  of  a  charity ; 
but  not  to  be  a  revocation  for  the  purpose  of  dis* 
charging  the  duties  of  consanguinity :  320, 321 

48  And,  it  should  even  seem,  that,  a  wife's  fraud  upon 

her  husband's  rights  may  be  allowed ;  if  the  fruits 

of  such  fraud  be  consecrated  to  charity.  321, 322 

49  The  inclination,  however,  to  support  appointments 

in.favor  of  charities,  has  not  gone  such  lengths  as 
to  set  at  nought  the  statute  of  frauds;  or  to  let  in 
parol  evidence  to  shew,  that,  a  devise  to  an  indi- 
vidual was  on  trust  for  a  charity  :...u>f  course,  such 
evidence  is  equally  inadmissible  on  the  part  of 
the  heir;  unless  the  will,  or  at  least  some  written 
declaration  of  the  testator't^  corroborate  the  sug- 
gestion of  a  secret  trust  for  charity.  -        322-J)24 

50  A  bequest  for  *' objects  of  benevolence  and  liberali- 

ty,'' to  be  selected  by  the  executor,  is  too  vague  to 
be  executed  as  a  charity;  but  raises  a  resulting 
trust  for  the  testator's  representatives.  «      324 

5 1  The  stipend  of  a  parochial  curate  is  in  the  nature  of 

a  charity;  but  an  account  cannot  be  decreed 
against  so  fluctuating  a  body  as  a  parish:  relief 
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must  be  sought  agaiust  tbt  iodiFidual  parisb  offi- 
cers bj  whom  a  breach  of  trust  has  beeo  commit- 
ted.       .  *  .  -        11.324,325 

52  Any  trustees,  of  a  charity  way  be  removed  for  misbe- 
haviour: •  ^  .  -      326 

5^  Acceptance,  or  refusal,  of  a  charity  trust  may  be  sus- 
pended for  a  reasonable  time;  but,  after  express, 
or  ii»plied,  acceptance,  it  must  be  performed,  how- 
ever burthensome;  and  its  objects  must  not  be 
changed  by  the  trustees.  -    .  -  325, 326 

54  Inadequficy  of  rent  reserved  on  a»  charily  estate,  is 

less  a  badge  of  fraud  than  in* most  cases;  but  any 
collusi<Hi  will  avoid  a  lease  of  such  estates;  as 
§^:eat  undervalue  also  will,  if  not  reasonably  ac- 
counted for.         •  «  .  •      326 

55  The  onus  of  shewing  a  good  consideration  for  a  very 

long  lease^.or  a  lease  with  a  covenant  for  perpetual 
renewal^  rests  with  the  tenant.  -  326, 327 

56  No  governor  of  a>  charity  must  become  the  lessee  of 

the  charity  lands*  ...      327 

57  To  what  exteot  relief  may  be  given  to^  an  undef- 

lessesi  who  has  laid  out  money  on  charity  lands, 
in  honest  reliance  upon  the  validity  of  the  primary 
lease,  .which  Uim»  out  to  be  irregular.        -        327,  328 

CLERK  IN  COURT.    See  Soucitor  &  Clibnt,  28. 

CODICIL.  See  TesTAMENTAftY  Disposinoifs,  20^  2S,  24, 
97,  no,  111,1  Id,  127, 151.wl54, 1^8. 

COMPENSATION.  See  Exbcutor»,  61 ;  Landlord  & 
Tenant,.!,  2;   Sbtti^ment  &  Conveyanob,  84, 

88 ;  SpEOiPio  Pbrvohmanck,  6,  44, 53 56|  60, 

63-.*66;  TDbstamentary  Dispositions,  46,  2d6. 

COMPOSITION.    See  AoBNOY,  135,  136^  144;  Specific 

PBRFOB]lfA«iCB,27,8i;  TlTMBSiSSy'SQ}  TRl7ST8,2di 

CONDITION.    See  Annuities^  4^10^  23,  24;  Arbitra- 
tion, 29,- 31;.  SfiTTf^EiiBNT  &  Conveyance,  83, 
.  84,  85;  Testasmbntary'  Dispositions,  45^  204, 
243, 275_296. 
CONFUSION  OF  BOUNDARIES: 

1  Tbe  junsfUction  of  Chancery  iff  adjiislitig'  oontto- 
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CONFUSION  OF  BOUNDARIES^eoiiltiiiMd: 

Tertisd  boiiAdaries  d«es  totafise,  uidesaivune  e^i« 
ty  18  superindaced  by  the  act  of  tbe  partiea:  c^n- 
fusioB  of  boundaries  fiirDishe9,.«f  iteelf,  no  grouad 
for  the  inlerpesitun  of  Equity  t  *  -  i.  239 

2  It  IB  otherwise  when  the  confnsion  arises  froni  the 

neglect  of  the  tenant^  whose  doty  hb  was.  to  keep 

np  the  boundaries:  -  -  «      240 

3  Or  whe»  there  has  been  an  agreement  to  have' the 

hinds  distinguished ;  or  the  miininients  are  in  the 
defendant's  hands^  -  *  -      240 

4  Gonrtsof  Equity  are  caolioas  in  granting  a  comniis- 

sion,  or  issue, oMrely  to  ascertain  boundaries;  but 
will  give  this  relief  in  aid  of  a  distress;  or  where, 
fvom^the  nature  of  property,  as  io-Uie  case  of  tithes, 
there  can  be  no  distress.       -.  .  -      241 

5  Equity- will  decree  the  fiill  esiimaied  value  to  the 

proprietor,  to  be paidbythe  tenant, owingte whose 
deftultit  has  become  impossible  to  diatinguishi 
the  exact  boundaries.  «  -  34L,31d 

6  A  commission  will  not  be  issued  to  distinguish  tboi 

boundaries,  of  a  parish,  or  of  a- manor.  «      242 

7  When  it  does  not  appear  how  the  confusion  of  beun- 

daries^has  arisen^  the^xpense  of  a  commission  must 
be  borne,  equally  by  both  parties,.though«theiv  re- 
spect! ve^interestsi  be  unequal^  -  •      242 

8  A\  oommiteioii  to  ascertain  boundaries  cannot  be  had, 

iil  one  party,  to  w.bom  no.  blame,  attaches,  resist  it.      243 

9  Piractice,  as  to  confirming  the  commiseionero'  oeitifi* 

cate,  in^Chancery,^and.  in  the-Ezchequer.  *      243 

CONSENT.    See  Sbttlbmbnt  &  Convby ancb,  156 ;  St^fii^ 
oivic  Perforatancb,  44?-;  Tbstambiitary  Dis- 
positions, 36$  Trusts,  52^  53. 
CONSTfH^CTION.      See.  Bai^kruptoys   3^  4,  148^  149; 

Charities,.!?,  2t 26,  29^  46;   Monro A/G68^.57; 

Partnership,  23^^  Sbttubmbnt  A:  GoNVEYARcr:, 
67, 79, 80;  89— 97, 14  U  142;  TfesvAMEirrARY  Di». 
PosiTiONfis  5,.10,S8,  64— 66^  81,  102,.  108,.  134, 
136,  ISB;  ISSi  J5&-.185,  19f— 201^  212i  213, 
2261.286,  288^  239,  241,  247;  249,  2SQ;  251,  2M, 
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CONSTRUCTION_co9i/i»«0rf. 

272^^75,  280,  28S,  284, 294,300,  SOS,  S04, 314; 
Tithes,  18, 20. 

CONTEMPT.  See  Arbitration,  14;  Prosecution  of 
Suits,  82,  86,89, 90, 126,  14S„  145,  165. 

CONTRACTS.  (SubjecU  which  might,  properly  enough, 
have  been  referred  to  under  this  general  title,  will 
be  found  under  almost  every  head  of  the  Index, 
^o  have  repeated  such  subjects  here^  would  have 
swelled  the  Index  to  an  unwieldly  bulk:  the  dis« 
tinguishing  accessorial  circumstances  of  any  par- 
ticular contract  will  direct  the  reader  to  the  ap- 
propriate  title  under  which  it  ought  to  be...aDd, 
it  is  hoped,  will  be found  treated  of  in  this  work.) 

1  Lord  Hard  wicke's  classification  of  frauds,  as  relating 

to  matters  of  contract;         ...    i.  17 

2  Defence  of  that  classification.         «  -  18L.26 
CONTRIBUTION.    See  Agency,  86;  Sureties,  12. 
CONVEYANCE.    See  Sbttlbment  &  Convbtancb. 
COPARCENERS.    See  Partition,  7 ;  Vastb,  S. 
COPYHOLDS.      See  Intestacy,  10;    Lunacy,  6^10; 

Manor;    Testamentary  J)ispositions,  8 10, 

lOS;  Trusts,  28. 
COSTS.    See  Bankruptcy,  22, 167»  175;  Confusion  of 

BouNDARiBs,  7;  Executors, 2,  77;  Lunac¥,40, 

52,  5S;    Mortgages,   IS 16;   Partition,  17; 

Powers,  S;  Prosecution  of  Suits,  3,  2S,  3S,  S7» 
S9_50,  55,  57,58,71,90,  102,  114, 123, 142, 143, 
154, 165, 166;  Settlement  &  Convbtancb,  74; 
Solicitor  &  Client,  passim;  Titubs,  66. 

COVENANT.    See  Executors,  3 1 ;  Intestacy,  4—8,  1 1, 

12;   Landlord  &  Tenant,  1 15,  23,  24,  27,  30, 

34,36,43,46;  Mortgages,  5;  Partnership's,  7; 

Sale  of  a  Goodwill,  2 4,  10, 11,  14;  Settle- 

.  ment  &  Conveyance,  24,  28,  66^  67, 76,  89 92, 

150;  Solicitor  &  Client,  33. 

CREDITOR,  HIS  RIGHTS.  See  Agency,  9a  1 17—1 19, 
121,142^145,149;  Annuities,  19;  Bankrupt- 
cy, passim;  Executors,  27, 30, 32, 66, 67 ;  In- 
testacy, 5;    Landlord  &  Tenant,  29,  38,  39; 
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LiBN,  pasrim;   Lunacy,  32,47 49;  Partnbr* 

SHIP,  4,  16—23,  25,31;  Powers,  12,24;  Prosr- 

CVTION  OF  Suits,  2 6, 157 174;  Settlbment 

&  Conveyance,  &c.,  4—10,  19,  44,  55 57, 90, 

99,  155;    Specific  Performance,  111 116; 

Sureties,  3;  Testamentary  Dispositions,  23, 
48, 64,  67, 77--84,  134, 185, 137—140, 142—144, 
222,  255—257,  262,  269,  272 ;  Trusts,  33. 

CROSS^UITS.  See  Partnership,  28;  Prosbcution  of 
Suits,  80,  97,  98,  128,  132;  Privilege  of  Par- 
UAMENT»  10, 18;  Specific  Performance,  9. 

CURTESY,  TENANT  BY  THE.    See  Waste,  33. 

CUSTOM,  AS  TO  COPYHOLDS.    See  Lunacy,  8. 

CUSTOM,  WITH  RESPECT  TO  ECCLESIASTICAL 
RIGHTS.    See  Tithbs,  31,  88,  40,  41,  51, 61. 

CUSTOM  OF  MERCHANTS.    See  Agency,  91. 

CUSTOM-HOUSE  DUTIES.    See  Agency,  38. 

CUSTOM  OF  LONDON.    See  Intestacy,  22. 

•» 

DECREE.    See  Charities,  42 ;  Executors,  38 ;  Land- 
lord &  Tenant,  44;  Mortgages,  11,  12, 46,  47i      ^ 
64;  Privilege  OF  Parliament, 8;  Prosecution 
of  Suits,  2, 3,  5,  7,  18,  25, 26,  27,  121,  122, 156; 

Settlement  &  Convey ancb,    98,  109 111;. 

SuRBTiBs,  18;  Testamentary  Dispositions,  82, 
84;  Trusts,  46. 

DEED.    See  Annuities,  1 10;  Bankruptcy,  15,  148; 

Mortgages,  54— .58,  63;  Powers,  15;  Prose- 
cution OF  Suits,  92;  Shttlbmbnt,  Convey- 
ance, &C.,  poMim;  Solicitor  &  Client,  35. 

DEMURRER.  See  Partition,  8;  Privilege  of  Par- 
liament, 18 — 20;  Prosecution  of  Suits,  60, 
86,  120, 145—147,  152. 

DEPOSIT.   See  Agency,  27, 133, 134;  Bankruptcy,  120, 

123,150;  Mortgages,  54 58;  Prosecution  of 

Suits, 28;  Sbttlbmbnt  & Convbyancb,  133, 135, 
136. 

DEPOSITIONS.  See  Prosbcution  of  Suits,  87,  88,  93, 
94,97,98,101. 

DEVISE.    See  Tbstamxntary  Dispositions, pa«ANi. 
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DISCOVERY,  BILL  OF.    See  PBOSBCutiON  of  SuiiM,  67* 

DISMISSAL  OF  BILL.  See  Mortgao«,  69;  PRoiB- 
cuTioir  OF  Suits,  45, 48^50, 54|  59-^63«66u-71 ; 
Specific  PERFORtfAHclk,  41. 

DISSENTERS.    See  Charities,  32. 

DISTRESS  FOR  RENT«  See  Lanimlord!  k  Tbnamt,  40, 
41,56,61,62. 

DISTRESS  OF  CIRCUMSTANCES.  S«6  ANKtririEs, 
18;  Exprctart  HfiiR««  1,^;  Solicitor  &  Cli- 
ent, 61 ;  Specific  Pbrformancs,  87 90,^  Sbt^ 

TLBMBNT  &  CONVBTAKCB,  100.^1  OS. 

DISTRIBUTION.  See  Domicil,  1,  2;  Exbcutors^  &o., 
2,34,50;  Iktbhtacy,  pM$iim;  PoWBRd,  9;  Tbs«« 

TAMBNTARY  Di»PosiTioNft,  37^61^63,  209 212, 

248,  315,  3IG;  Trustts,  35. 

DOMICIL.  SeeBAM&Ri]rrcY^99;  PRosBctxioM  of  Stixs, 
172;  IRTB8TACY,  p«»rim. 

1  The  succesiiofi  to  tile  personal  profierty  of  iuHi^ 

tates,  is  regulated  by  the  Law  of  tbaf  couatry  of 
which  they  were  domiciled  inhabitants  at  the  time 
of  their  deceaeie:  the  lex  iM  rei  sUm  prerails  ooly 
whi^n  aa  intestate  bad  no  domiciU        *  •  i.  426 

2  The  questiott  of  domicil  does  not  often*  come  before 

oar  Courts-;  inort  of  the  cases  have  ariaeA  with 
fespetl  lo  natives  of  Scotland:  the  Law  of  finrg*- 
land  and  thai  of  Scodaod  difleriifrg,  ia  sonsis  re- 
spects, with  regard  to  the  distribution  of  aa  mies- 
tate's  peraoaalty:  partkularfiy  as  to  eollation  of 
peat  estate  by  the  heir  at  taw*  -  427, 428 

3  The  place,  not  of  a  party '»  birth  ^  but,  of  bis  actual 

and  fixed  abode,  is,  pfimdfadef  to  be  conardered 

aa  his  domtciL     «  -  •  *      4iSB 

4  If  a  native  of  Scotland  gfO  to  the^  East  Indies,  in  Ihe 

king's  service,  no  lengdv  of  residence  there,  in 
that  capacity,  will  effect  a  change  of  his  domicil: 
the  case  might  be  diflerent  if  he  went  out  in  the 
company's  service.  •  -  428,429 

5  A  domicil  is  not  lost  by  mere  abandonment*      "     -      429 

6  19ioi^  ft  Briton  may  ahift  bia  original  domicile  for 

another  which  is  also  British ;  the  difidolty  irdUld 
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1)0  eKtveme,  of  allowing  bim  to  adopt  a  foreigD  do- 

micilyto  the  total  r^nniicialioo  of  bis/brum  originU. 

i.439»48e 
7  The  domicil  of  infanta  ia  determiDed  by  that  of  their 
father;  or,  after  bia  death,  by  that  of  the  mother; 
unless  a  ohapge  of  residence  has  been  made  mere- 
ly witba  view  to  alter  the  rule  of  auccession.      •      480 

DONATIO  MORTIS  CAUSA.  See  Testamentary  Dispo- 
sitions, 324.^^26. 

DOWER.  See  Pahtition,  7;  Sbttlbvent  &  Convey- 
ANCK,  26;  Testamentary  Dispositions,  53*^0; 
Waste,  33, 

EAST  INDIES.  See  Agency,  16, 104;  Domicil,  4;  Ex- 
ecutors, 62,  73. 

ECCLESIASTICAL  COURT.    See  Spiritual  Court. 

ELECTION.  See  Bankruptcy,  113;  Lunacy,  23;  Pro- 
sbcution  of  Suits,  74,75,779  79;  Settlement 
&  Conveyance,  33— .88, 160—162;  Testament- 
ary Dispositions,  44—^9, 68. 

EQUITABLE  MORTGAGE.  See  Mortgagbs,  1«,  24, 
25,  54_58. 

ESCHEAT.     See  Intestacy,  10. 

ESTATE,  pur  (autre  vie.  See  Intestacy,  1.;  Tenant,  pur 
autre  vie;  Testamentary  DisPoaiTioNa,  U,  12* 

SVIDENCB.  See  Agency,  124.126;  Arbitration,  2; 
AvrasTATioN ;  Bankruficy,  101, 102,  1 15 ;  Cha- 
rities, 43  ;  Depositions;  Examination;  Exe- 
cirroRs»41;  Exhibits;  Lunacy,  43,  69,  70»75; 
Mortgages,  33,  55,  78; 'Powers,  24;  Produc- 
tion OF  Deeds  &  Papers  ;  Prosecution  of  Suits, 
103)  104;  Publication;  Sbttu»mbnt  &  Con- 
veyance, 33,  38,69,  139;  Specific  Perform- 
ance, 11,  12,  84—86,  108,  120;  Tbstamwt- 
ary  Dispositions,  69»  74,  97,  1 14,.  1 16,  138,  148, 
1 50, 187—192, 204.^307;  Tithes^  10^  58, 62—65; 
Trusts,  2_7, 37- 

EXAMINATION.  See  PROsBccrnoN  op  Svits^  54, 87»  88, 
94,  99, 100,  102,  105,  106,  107;  SEiTMiiMMr  & 
Contxyance,  32. 
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EXCEPTIONS.  See  Arbitration,  27;  Privilbgb  or 
Parliambnt,  13 ;  Prosbcution  of  Suits,  79>  89, 
94, 112,  113,  133,  134,  135,  139. 

EXECUTION  OF  WILLS,  OR  DEEDS.  See  Powers, 
2_9, 1 1_18, 21_23 ;  SErTLEM ent  &  Convey- 
ance, S5_37,  42—45,  65,76,96,103;  Testa- 
mentary Dispositions,  13, 1 7 19,47, 86, 99, 1 68. 

EXECUTORS,     ADMINISTRATORS,    GUARDIANS. 

See  Agency,  53i 55;  Bankruptcy,  85;   Char- 

iTiss,  28,  44,  50;  Lunacy,  /6,  78;  Mortgages, 
49;  Prosecution  of  Suits,  4,  2if;  Testament- 
ary Dispositions,  220,  226, 272. 

1  Executors,  administrators,  and  guardians,  must  al- 

ways be  ready  with  their  accounts:     -  -   i.  431 

2  If  their  neglect  cause  delay  in  the  distribution  of  pro- 

perty intrusted  to  their  charge,  they  must  pay  in- 
terest; as  well  as  the  costs  of  any  proceedings 
which  their  misconduct  has  rendered  necessary; 
though,  as  a  general  rule,  an  executor  is  entitled 
to  receiYe  costs.    -  •  •  431, 432 

3  An  executor  who  neglects  to  lay  out  money,  direct- 

ed to  be  accumulated,  must  pay  interest:  ajarti' 
ori^  he  must  do  so,  when  he  has  withdrawn  sums 
irom  a  situation  in  which  they  were  actually  pro- 
ductive:     -  -  .  •  •      432 

4  and,  in  extreme  cases,  he  will  be  charged  with  com- 

pound, or  even  double  compound  interest.  -      433 

5  But  interest  will  not  be  charged  upon  sums  which 

an  executor  has  omitted  to  pay  in,  solely  upon  an 
honest  and  reasonable  (though  mistaken)  belief 
of  his  own  legal  right.  -  -  433, 434 

6  An  executor  can  be  allowed  interest  for  sums  ad- 

vanced on  account  of  his  testator^s  estate,  only 
from  the  time  of  a  balance  being  struck  on  the  ge- 
neral report.        ....      434 

7  The  usual  rate  of  interest  with  which  executors  are 

charged  is  £4  per  cent.;  but  £5  per  cefU.  may  be 
charged;  or,  if  a  further  profit  has  been  made  by 
them  upon  sums  retained,  the  whole  must  be  ac^ 
counted  4br:        -  -  -  -        ib. 
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8  and,  where  the  property  of  iDfimts  has  been  embark- 

ed iu  trade  by  an  executor,  the  infants,  whea  of 
age,  may  elect,  either  to  take  the  profits,  or  to  re- 
claim their  money  with  interest.         -  i.  434,  435 

9  Courts  of  Equity  never  throw  difficulties  in  the 

way  of  executors;  but,  persons  accepting  a  trust 
of  that  kind  must  use  reasonable  diligence  in  the 
performance  of  it:  if*  by  their  default,  any  loss 
arise,  they  must  make  it  good  to  the  estate:  -      436 

It)  A  difference,  however,  as  to  thejtite  of  interest  with 
which  executors  will  be  charged,  may  be  made 
.  betweea  cases  of  simple  negligence,  and  cases  of 
positive  misfeasance*  -  -  -      496 

1 1  To  what  extent  assets  may  be  employed  by  execu* 

tors  in  <»rrying  on  their  testator's  trade.  -        ib. 

12  Equity  will  interfere  where  executors  act  maldjhk; 

though  an  entire  discretion  may  have  been  given 

to  them  by  their  testator's  will:  -  -        ib. 

13  and  all  discretion  given  to  an  executor,  as  to  the  in- 

vestment of  his  testator's  assets,  will  .be  suspend- 
ed, if  it  become  necessary  to  administer,  the  estate 
under  the  direction  of  a. Court  of  Equity:    ^      436, 437 

14  After  a  decree,  an  executor  cannot  deal  with  the  as- 

sets, for  the  purpose  of  investment,  without  the 
leave  of  the  Court.  ...  .      437 

15  An  execv^tor  should  in  no  case  lend  the  assets  on  se- 

curity of  a  trader's  bond:  nor,  on  the  other  hand, 
should  he  take  upon  himself  to  call  in  a  real  secu- 
rity.       -  -   -  -    -  -    .        487,438 

1^6  An  executor  who  purchases  an  estate  devised  to  an 

infant,  does  so  at  his  peril:  -     ,  -      438 

17  And  if  he  take  in  his  own. name  a  renewal  of  a  lease 

devised  by  his  testator,  it  will  be  a  graft  upon  the 

old  lease.  ....  438,  439 

18  Every  party  to  a  breach  of  trust  by  an  executor,  is 

responsibl^e  to  those  who  are  injured;  but  the  dis- 
posal of  personal  assets  is,  primdfade^  consistent 
with  the.  duty  of  an  executor:  •  -      439 

19  any  fraudulent  concert,  however,  with  the  executor, 
VOL.  II.  p  p 
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will  ioirol  ve  a  purchaser,  or  pawuee,  of  the  assets : 

i.  439,  440 

20  One  material  coDsideratioD,  in  such  cases,  may  be, 

whether  the  assets  were  transferred  by  the  execu- 
tor in  discharge  of  a  previous  debt  of  his  own:    -      440 

21  But,  although  the  primd  facie  presumption  will  be, 

that,  money  advanced  at  the  time  of  the  delivery 
of  the  assets,  was  advanced  for  the  purpose  of  pay- 
ing the  testator's  debts;  still,  this  presumption 
may  be  rebutted.  ....      440,  441 

22  The  balance  claimed  by  a  guardian  from  bis  ward, 

can  never  be  ascertained,  satisfactorily,  in  a  Court 

of  Law.  -  .  -  -  -      441 

23  Where  the  guardian  has  continued  in  the  manage- 

ment of  the  property  after  the  ward  has  attained 
his  full  age:  or  even  when  the  connexion  has 
ceased,  and  the  accounts  have  been  settled;  they 
may  be  overhauled,  -  -  441,442 

24  A  guardian  must  not  change  the  nature  of  his  ward's 

property.  -  -  •  .      442 

25  Whatever  part  of  a  testator's  property  an  executor 

has  got  possession  of,  he  must  be  considered  as 
having  received  merely  qtid  executor.  -        ib. 

26  An  executor  who  has  paid  /^^j^artef,  cannot  resist  an 

application  to  have  the  funds  brought  into  Court, 
by  alleging  that  cfeM^  are  unpaid:  nor,  after  the 
time  when  the  debts  aught  to  have  been  paid,  whe- 
ther legacies  have  been  paid  out  of  due  course,  or 
not.  -  -  -  -   442,443 

27  Laches  on  the  part  of  any  creditor  of  a  testator  may 

oust,  or  at  any  rate  postpone  still  farther,  the 
claims  of  such  creditor.  «  -      443 

28  An  executor  who,  instead  of  keeping  distinct  ac- 

counts of  his  testator's  property,  has  mixed  up 
those  accounts  with  his  private  concerns;  must 
-    submit  to  the  disclosure  of  the  latter :  «-  443, 444 

29  and,  if  the  partners  of  an  executor  have  allowed  him 
•   to  place  his  accounts  as  executor  in  the  partner- 
ship books;  they  cannot  withhold  an  inspection  of 

the  books.  -  -  .  .      444 
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30  An  executor,  by  paymenta  to  simple  eootract  credi- 

torsof  his  testator,  makes bimself answerable,  gene- 
.  rally  at  least,  for  payment  of  debts  of  a  h^er 
nature.  -  •  -  *•  i.  444 

31  Qun^ef  whether  an  executor  is  bound  to  discharge 

legacies,  whilst  there  is  a  covenant  of  his  testator's 
outstanding;  but  which  has  not  been,  and  possibly 
never  may  be,  broken?  cases  on  this  subject  ex- 
amined ;  and  the  distinction  taken  by  Lwd  Coke 
stated:         -  -  -  -     444    446 

32  that  distinction,  liowever,.  was  held  by  Lord  Hard- 

wicke  to  apply  only  to  payment  of  simple  con- 
tract debts;  not  to  payment  of  legacies;  «      447 

33  the  present  doctrine  of  our  Courts,  upon  this  isub- 

ject,  seems  to  be,  that,  a  legatee  shall  receive  his 
testator's  bounty,  upon  giving  security  to  refund, 
should  a  better  claim  be  established:  -        ib. 

34  this  principle  is  incorporated  into  the  statute  of  dis- 

tributions; and  an  express  decree  madeupon  the 
subject  by  Sir  William  Grant,  could  hardly  be  in- 
tended to  be  impugned  by  an  incidental  observa- 
tion, which  shortly  afterwards  fell  from  the.  same 
distinguished  Judge.        ...  447, 448 

35  An  executor  cannot  protect  himself  from  paying  as- 

sets into  Court,  by  alleging  that  he  has  lent  them 

on  persona]  security.  -  -  -      448 

36  On  a  bill  filed  against  an  executor,  and  supported 

by  affidavit,  shewing  an  urgent  case,  a  legatee 
may  have  a  receiver  of  the  assets  appointed,  be- 
fore answer,        -  -  *  -      449 

37  Use  of  the  ordinary  administration  bond.  n       ib. 

38  An  executor  is  not  responsible  for  acts  done  under* 

the  direction  of  the  Court:  but,  he  may  beobiig-    « 
ed  to  refund  a  sum  of  money  recovered  by  decree, 
should  that  decree  be  reversed ;  although  he  may 
have  p)sid  away  the  whole  in  discharge  of  his 
testator's  debts.  -  -       ^        -  449,450 

99  Co-executora,  by  joining,  unnecessarily,  in  receipts 
for  payments  made  to  one  of  (heir  number,  may 

PP2 
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incur  joJDt  responsibility:  but  when  an.  executor 
has  not  acted  in  the  trust,  he  does  not  become  re- 
sponsible by  mere/jf  joining  in  a  receipt.  -    i.  450 

40  J f  one  executor  place  the  funds  at  the  sole  disposal 

of  his  co-executor,  who  misapplies  them,  both  will 

be  responsible.  -  -  -      451 

41  Whilst  probate  is  under  litigation,  circumstances 

may  require  the  interference  of  a  Court  of  Equity, 

to  secure  the  property.  -  -       461,  452 

42  In  what  cases  parol  evidence  is  admitted,  to  sup- 

pott,  or  repel,  an  executor's  claim  to  a  beneficial 
interest  in  bis  testator's  assets,  -  -       452 

45  An  executor  cannot  take,  beneficially,  what  the  tes- 

tator meant  to  dispose  of;  though  the  intended 
disposition  may  fail.        .  .  -   452, 453 

44  An  unfinished  clause  in  a  will  may  exclude  the  ex- 

■  ecutors;  -  -  -  -      453 

46  but  not  a  legacy  to  one  of  several  executors,  or  un7 

equal  legacies  to  more  than  one.  -  -        ib. 

46  Generally,  where  one  executor  is  a  trustee  as  to  his 
•  testator's  assets,  the  other  executors  are  also  trus- 
tees. -  -  -  -      454 

47  Qiuere,  whether  a  reversionary  interest  will  exclude 

an  executor.         -  -  -  -       ib. 

48  L^;acies  to  the  next  of  kin  do  not  exclude  them  from 

the  residue.         -  -  -  -        ib. 

49  Under  a  direction,  that,  an  estate  devised  to  infants 

shall  be  sold,  without  saying  by  whom,  the  exe- 
cutors have  no  power  to  sell ;  such  a  power  must 
be  expressly  given,  or  necessarily  implied:  -      455 

50  if,  in  such  case,  the  legal  ^tate  has  descended  upon 

the  heir  at  law,  be  may  be  directed  to  eflTect  the 

sale,  and  distribute  the  produce.    *      -  -       ib. 

5 1  Interest  is  due  upon  legacies  only  from  the  end  of 

the  first  year  after  the  testator's  death;  when  he 

has  given  no  special  directions  on  that  bead:      455,  456 

52  but,  a  specific  legacy  of  a  corpus  is  an  immeidiate  gift, 

passing  both  the  fund  and  its  produce:  -      456 

58  and  .n^here  a  legacy  is  given  to  the  infant  child  of 
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the  testator;  interest  may  be  immediately  payable; 

if  tbe  child  be  otherwise  unprovided  for.         i.  456,  467 

54  In  a  doubtful  case,  Equity  will  lean  to  tbe  inference, 

that  a  parent  could  not  have  intended  bis  child  to 

be  without  support.  .  «  -      457 

55  Interest  on  a  legacy  is  never  allowed  to  an  adult,  or 

to  an  illegitimate  child,  before  the  time  of  pay* 
ment  arrives:  or  to  an  infant  grandchild,  unless  the 
testator  has  put  himself  in  loco  parentis.  -      458 

56  No  maintenance  must  be  advanced  by  an  executor 

out  of  alegacy  which,  in  certain  events,  is  given  over:         ib« 

57  The  Court  itself,  even  in  favor  of  children,  if  the 

words  of  tbe  will  do  not  authorize  the  application 
of  interest  for  maintenance,  will  (in  general)  not 
make  the  order,  unless  all  the  individuals  who 
may  become  entitled  are  before  it:       -  •      450 

58  Exception  to  the  above  rule.  -  -       ib. 

59  In  what  cases  the  principal  of  an  infant's  fortune 

may  be  applied  for  his  immediate  occasions.  460 

60  No.  interest  is  due  on  a  legacy  bequeathed  to  the 

testator's  wife,  before  such  legacy  is  payiEible.  ib. 

61  An  executor  in  trust  is  not  usually  allowed  any  com- 

pensation for  his  trouble:  -  -       ib. 

62  but  an  executor  who  has  acted  as  such  in  India  is, 

according  to  the  practice  there,  allowed  commis- 
sion.   -'  -  -»  -  -      461 

63  A  factpr,  or  a  surviving  partner,  made  executor,  can- 

not claim  commission.         -  -  -         ib. 

64  If  the  heir,  or  devisee,  induce  tbe  executor  to  em- 

ploy the  personal  assets  in  payment  of  legacies, 
neither  of  these  parties  can  afterwards  assert  a 
claim  conflicting  with  that  distribution;  or  call  on 
the  executor  to  exonerate  the  real  estate  out  of 
the  testator'^  personalty.  -  -     461,462 

65  In  what  cases  an  executor  must  ae^  as  such  to  en- 

title bim  to  a  legacy :  and  in  what  cases  he  may 
be  entitled  to  the  legacy  before  he  has  acted,  if  he 
have  not  refused  to  accept  the  trust  of  the  will.  462, 463 

66  Rule,  as  to  debts  due  from  an  executor  to  bis  testa- 

tor's estate:  and  vice  versd*  *  «       468 
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67  Id  whiit  cases  a  creditor,  instead  of  the  executor, 

may  be  allowed  to  prosecute  a  suit  against  a  tes- 
tator's debtors.     -  .  -  -   i.  463 

68  Admission  of  assets  is  generally,  but  not  always, 

conclusive  against  an  executor.  -  -      404 

69  Practice,  where  legacies  are  giyen  to  infants.  -       ib. 

70  Relief  given  against  executors,  in  respect  of  frauds 

committed  by  their  testator,  to  the  extent  of  the 
assets:  ...  -        ib* 

71  in  special  cases,  proceedingis  against  executors  may 

be  allowed  to  go  on,  at  the  same  time,  both  at 

Law,  and  in  Equity.  -  -  -        ib* 

72  A  legacy,  due  from  an  executor  who  admits  assets, 

18  a  debt;  to  which  the  '^octni^^  of  set-off  is  ap- 
plicable. -  *  -  -      46& 

73  Effect  of  administration  granted  by  the  Couils  of  a 

foreign  country;  or  by  a  colonial  jurisdiction.  ib. 

74  Acts  done  under  powers  of  administration  irregularly 

obtained  are  valid,  until  those  powers  are  repeal- 
ed ;  bow  such  repeal  is  to  be  obtained :  -  465, 466 

75  The  Ecclesiastical  Courts  cannot  repeal  administra- 

tion, when  they  have  once  regularly  granted  it, 
even  though  the  power  be  abused:  what  remedy 
may  be  had  in  such  case.     -  -  »      466 

76  Bond  fide  payments  to  a  person  who  is  clothed  with 

powers  of  administration,  wiH  be  protected.  ib. 

77  A  plaintiff  who  sues  as  executor  under  a  probate 

fraudulently  obtained,  is  liable  to  costs.  •  466,  467 

EXHIBITS.    See  Prosecution  of  Suits,  91. 

EXPECTANT  HEIRS,  INFANTS,  IttARRIED  WO- 
MEN, OR  PARTIES  LABORING  UNDER  P£- 
CUNURY  EMBARRASSMENTS,  OR  PER. 
SONAL  DISABILITIES.  SeeAoBNCT,44,IS2; 
Lunacy,  79;  Testamentary  Dispositions, 
27—41,  68,  84,  85,  99. 
1  Generally  speaking,  a  contract  cannot  be  avoided  on 
the  ground  that  advantage  has  been  taken  of  dis- 
tress, when  the  advantage,  if  any,  depended  on 
subsequent  contingencies;  but,  the  case  of  an  ei% 
pedant  heir  forms  an  exception :         -  -  i.  497 
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2  his  sale,  however,  by  public  aoctiou,  of  a  reversioD, 

may  be  supported,  under  certain  circumstances; 
though  such  a  sale  may,  on  the  other  hand,  af- 
ford no  evidence  that  the  fair  market  price  was  giv- 
en.      -  -  .  -  .  i.498 

3  Where  the  dealing  is,  substantially,  for  the  expecta- 

tions of  an  heir,  a  colorable  disguise  of  the  real 
nature  of  the  bargain  will  not  avail  the  purchaser. 

498,499 

4  If  the  future  interests  of  a  needy  person  are  purchased 

by  an  attorney,  Courts  of  Equity  will  be  strongly 
disposed  to  set  aside  the  conveyance:  as  they  al« 
so  will,  where  the  only  professional  man  employ- 
ed in  transacting  a  bargain  with  the  distressed 
vendor,  was  the  attorney  of  the  vendee.  -.     499 

5  The  onus  of  proving,  that,  a  fair  price  was  paid  for  a 

reversionary  interest,  rests  with  the  purchaser;  a 
foTitorij  this  is  the  case,  where  the  subject  of 
purchase  is  the  expectancy  of  an  heir:  but,  if  the 
contract  be  set  aside,  the  consideration  must  be 
returned:  -  -  -*  499,500 

6  And,  a  fair  agreement  as  to  reversionary  interest 

must  be  performed,  although  the  lives  on  which 

the  reversion  depended  may  have  fallen  in.         600, 501 

7  Equity  will  strictly  scrutinize  the  conduct  of  per- 

sons in  whose  favor  a  gift,  apparently  unreasona- 
ble, has  been  made,  by  a  weak  man:    -  •      501 

8  And  a  bond  given  pro  turpi  causd  cannot  be  en- 

forcdh.  -  .  -     .  -        ib« 

9  The  Court  of  Chancery  may  impose  the  restraint  of 

infiittcy  upon  a  person  of  full  age,  whose  weak- 
ness of  intellect  calls  for  that  protection.      -      501, 502 

1 0  The  acts  of  an  infant,  or  of  Vifeme  coverte^  are,  in  most 

instances,  inopefative  as  against  themselves;  but 
neither  infancy  nor  coverture  can  authorize  fraud; 
in  the  consequences  of  which  they  may  be  impli- 
cated, not  only  by  taking  an  active  port  therein, 
but,  by  mere  privity.  -  -  602, 603 

11  An  infiint  who  has  held  himself  out  asan  adult;  and 
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a  feme  co^erte  who  bas  professed  to  be.  Hflsme 
soky  will  bave  no  summary  aid^  either  in  Equity, 

•  or  at  common  Law,      .        «  «  i.  603 
12  Au  infant  cannot  be  decreed  to  account,  or  be  sued 

•  in  respect  of  contracts.  -  -       .         *     ib. 
18  Notice  of  incumbrances,  affecting  estates  purchased 

on  behalf  of  infants,  is  binding  upon  the  infants*  503, 504 

14  Infants,  or  femes  covertes^  may  take  under  a  will,  as 

trustees  only;  their  incompetence  to  perform  the 
duties  of  trustees  will  not  be  a  sufficient  argument 
to  shew,  that,  a  beneficial  interest  was  intended 
for  them.  -  -  -  »  -      504 

15  Though  fraud  cannot  be  authorized  by  coverture,  yet, 

there  may  be  cases  in  which  fraud  committed  by 
a  married  woman  cannot  be  redressed:  for  the 
question  may  not  have  reference  to  her  own  inter- 
ests solely.  -  -  -  504, 50& 

16  How  the  property  of  minors,  whose  marriage  has 

'    been  fraudulently  procured,  may  be  secured*       -      505 

17  The  Court  of  Chancery  is  not  disposed  to  visit  se^ 

verely  the  offence  of  marrying  a  ward  of  Court, 
after  a  great  lapse  of  time:  but,  where  the  case 
calls  for  it,  all  the  parties  concerned  may  be  com- 
mitted: -  -  .  .      506 

18  A  complaint  is  not  necessary  to  ground  the  jurisdic* 

tion,  in  such  cases.  *  -  —      507 

19  TheCourtof  ChaQcery  willaid  testamentary  guardians 

in  restraining  their  wards  from  marrying  impro- 
perly.    .  -  -  -  -  -        ib. 

20  Courts  of  Equity  are  not  disposed  to  view  proper 

family  arrangements  in  the  light  of  reversionary 
bargains.  -  «  -  -        ib. 

21  A  party's  intoxication  may  invalidate  a  bargain,     i-      506 

22  A  trustee  for  a  married  woman  will  not  be  allowed 

to  obtain  payment,  out  of  her  property,  of  a  debt 

due  to  him  from  her  husband.  «        .        -        ib. 

EXPOSITION  OF  WORDS.    See  Construction. 

FACTOR.  See  Agency,  .23, 30, 35,  52, 54,  55,  57,  58, 59, 
62,  66—71,  75,  76,  96,  97,  99, 100, 1 16, 126, 142. 
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FEE-FARM  RENTS.  See  Specific  Performance, 
ff5,  66. 

FEMES  COVERTES.  See  Annuities,  6,  7;  Arbitra. 
TioN,d6;  Expectant  Heirs,  &c.  11, 14, 15;  Pro- 
secution OF  Suits,  163, 164, 171 ;  Settlement 
&  Conveyance,  6—34,39—41,  103;  Specific 
Performance,  17,18;  Testamentary  Dispo- 
sitions, 9,  27,30—41,  50_52,  249—254,  316; 
Trusts,  32, 33, 36. 

FINE.    See  Charities,  46 ;   Lunacy,  67 70;   Settle- 

MBNT  &  Conveyance,  106,  107;  Trusts,  18, 19. 

FOREIGN  COURT.    See  Domicil,  1,6;  Intestacy,  23. 

FORFEITURE.  See  Landlord  &  Tenant,  1_12,  17, 18; 
Lunacy,  10. 

GAMING.    See  Bankruptcy,  165. 
GOODWILL  OF  A  BUSINESS,  SALE  OF  A 

1  Equity  will  not  execute  rd  agreement  for  sale  of  a 

mere  goodwill ;  unless  such  goodwill  be  only  an 
accessory  to  the  principal  subject  of  agreement.      ii.  65 

2  A  stipulation  that  the  name  of  the  vendor  of  a  good- 

will shall  be  continued,  after  bis  interest  has  ceas- 
ed, is  not  illegal :  yet,  it  is  not  a  covenant  which 
Equity  would  countenance.  -  -       65,  66 

3  A  contract  in  general  restraint  of  trade  is  void ;  but 

when  such  restraint  extends  only  to  a  particular 
place,  the  agreement,  if  made  upon  consideration, 
may  be  supported :  .  •  •        06 

4  And  a  trader  may  sell  a  secret  of  business,  and  re- 

strain himself  altogether  from  using  it :  -        ib. 

5  Upon  abstract  principle,  information,  which  would 

not  have  been  imparted  except  on  condition  of  se- 
crecy, ought  not  to  be  disclosed,  although  the 
public  would  derive  ad  vantage  from  the  discovery :        ib. 

6  A  Court  of  Equity,  however,  will  not  be  anxious  to 

protect  secrets  in  medicine:  but,  an  order,  pro- 
tecting a  secret  from  disclosure,  has  been  made, 
where  the  question  turned  upon  breach  of  confi- 
dence, not  of  contract :  coojectured  grounds  of 
.    this  distinction.  .  «  .   •        67 
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7  The  aDQual  profit  made  by  the  sale  of  auy  secret 

preparation,  is  admitted  at  the  criterion  of  the  va- 
lue of  auch  secret.      «  -  •        ii«  67, 68 

8  Equity  will  restrain  any  fraud  upon  the  sale  of  a 

goodwill,  when  such  sale  has  been  completed; 
and,  express  covenants,  to  do  no  act  whereby  the 
goodwill  can  be  lessened  in  value,  are  not  neces- 
sary to  justify  the  interference  of  Equity:  68 

9  but,  an  injunction  cannot  be  obtained,  before  an- 

swer, or  defeult  of  appearance,  for  breach  of  a  co- 
venant not  actually  contained  in  the  written  agree- 
ment for  sale  of  a  goodwill :  -  «         ib. 

10  and,  where  there  is  no  fraud  in  the  case,  but  the 

party  complaining  relies  upon  covenant,  his  only 
remedy  is  at  Law.  •  •  -        69 

1 1  Effect  of  a  covenant  by  the  vendor  of  a  goodwill,  to 

make  it  as  profitable  as  lies  in  his  power*  «        ib. 

12  If  a  business  be  sold  with  a  condition  that  the  ven- 

dor shall  not  enter  into  any  similar  concern,  to  the 
prejudice  of  the  vendee;  the  contract  must  not 
be  evaded  by  setting  up  what  is  colorably  a  dif- 
ferent business:  -  -  -        ib. 

13  but,  when   the  goodwill  of  a  bankrupt's  trade  has 

been  sold  under  a  commission,  the  purchasers  can- 
not prevent  him  from  engaging  anew  in  the  Kke 
trade.  -  -  -  -        ib. 

14  The  vendor  of  a  goodwill  is  bound  to  observe,  in 

fiivor  of  the  purchasers,  any  restrictions,  not  con- 
trary to  general  policy,  by  which  he  has  bound 
himself;  but  must  not  convert  those  restrictions 
into  an  intrument  of  fraud  against  third  persons.  70 
15'  No  one  must  invade  a  valuable  interest,  in  the  na- 
ture of  goodwill,  belonging  to  another,  and  con- 
sisting in  the  reputation  of  his  trade  or  production.  70, 71 

16  The  occupier  of  a  house  in  which  a  particular  busi- 

ness is  carried  on,  cannot,  unless  by  express  cove- 
nant, be  compelled  to  continue  it.        -  -        71 

17  A  partner,  who  obtains,  in  his  own  name,  a  lease  of 

the  premises  in  which  the  partnership  trade  is  c9ir- 


INDEX.  57:^ 

GOODn^ILL,  kc..^jeontmued. 

ried  on,  must  hold,  such  lease  io  trust,  not  for  his 
own  exclusive  benefit.         »  -  -    ii.  71 

18  Quicref  whether  the  goodwill  of  a  partnerdiip  bu- 
siness is  subject  to  snrvivonhipf  «  71,  72 

GRANT.    See  Scttiememt,  &c. 

GUARDIAN.  See  Executors,  &c.  1,22^24;  Expect- 
ant Heies,  19;  Settlement  &  CoMTBYANCE, 
25;  Test AMBKTART  Dispositions, 85;  Waste, 83. 

HABEAS  CORPUS.  See  Lunacy,  55 ;  Prosecution  of 
Suits,  118, 127. 

HEIR.  See  CiiARrriES,  19, 34,  49;  Domigil,  2;  Exbou- 
TORS,  50,64;  Expectant  Heirs,  1.^,5;  In- 
testacy, 14, 16^22 ;  Lunacy,  21, 28, 53;  Mort- 
gages, 39,73;  Powers,  11;  Sbttlxmbnt  &  Con- 
veyance, 56,  62,  97 ;  Specific  Performance, 
33;  Testamentary  Dispositions,  39, 60,  79,  83, 
84,  163,  164,  215.^17,  236,  237»  292,  293, 319; 
Waste,  9.  ' 

HEIR-LOOMS.  See  Privilege  of  Parliament,  17; 
Testamentary  Dispositions,  239,  240. 

HOTCH-POT.  See  DomciL,  2;  Intestacy,  6,  16—22; 
Testamentary  Dispositions,  323. 

ILLEGITIMACY.  See  Executors,  65 ;  Testamentary 
Dispositions,  147,  3 11..^  14. 

IMPERTINENCE.  See  Prosecution  of  Sum,  I  lOi^l  12, 
.  135. 

IMPLICATION.  See  Testamentary  Dispositions,  5 1 , 
56, 87f  258. 

INCUMBRANCES,  BY  WHOM,  AND  OUT  OF  WHAT 
FUND  THEY  ARE  TO  BE  PAID.  See  Ex- 
pectant  Heirs,  13;  Mortgages,  pasHm/  Set- 
tlement &  Conveyance,  15 1 ;  Testamentary 
Dispositions,  260,261,266—270. 

INDEMNITY.  See  Specific  Performance,  45,67,70; 
Sureties,  17. 

INDORSEMENT.  See  Agency,  94;  Bankruptcy,  106, 
121;  Solicitor  &  Client,  72. 
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INFANT.  See  Agency,  13, 52;  Arbitration,  36;  Bank** 
RaPTCY,4l;  Expectant  Heirs,  9 19;  Execut- 
ors, &c.  8, 22^  49, 53,  59,69;  Guardians;  Mort- 
gages, 39, 48,  71,  72 ;  Powers,  5, 7, 8;  Prose- 
cution OF  Suits,  32 ^47;  Settlement  &  Con- 
veyance, 13,25,47,52,  86,93,  103;  Solicitor 
&  Client,  39;  Testamentary  Dispositions, 
27—29;  Trusts,  U,  13,  24;  Waste,  15. 

INJUNCTION.  See  Arbitration,  8,  10,  33;  Landlord 
&Tenant,  1_6, 41 ;  Mortgages,  19, 22, 51_5S; 
Partnership,  8;  Patents;  Piracy  op  Liter- 
ary Property;  Prifilege  of  Parliament,  12; 
Prosecution  of  Suits,  74— 76, 81, 100, 133—139, 
145, 148 — 153;  Sale  of  a  Goodwill,  9;  Skf- 
Ti^MBNT  &  Convbyancb,  62, 64, 104, 136 ;  Sure- 
ties, 20;  Waste,  3_10, 14_16,  18—34. 

INQUISITION.    See  Lunacy. 

INSPECTION  OF  DEEDS.    See  Production  of  Deeds. 

INSUFFICIENCY  OF  ANSWER.  See  Exceptions, 
aod  Prosecution  of  Suits. 

INSURANCE.  See  Agency,  35_37,  72,  74,120,123; 
Landlord  &  Tenant,  9. 

INTENTION.  See  Charities,  J  7,  18,  2I_26,  29,45; 
Executors,  41;  Mortgages,  40 44;  Settle- 
ment &  Conveyance,  34 88,  54,  62 65,  67, 

71,  79 81,  92 97,  141 ;  Testamentary  Dispo- 
sitions, 5,  58,  98,  116^118, 136—138,  159,  160, 
163—165, 167—176, 190,197, 198,207,208,223, 
232—236,  251,  252,  258,  275,  294,303,310,312. 

INTEREST.    See  Agency,  17,  129;  Bankruptcy,  104, 

107;  Executors,  2 10,51 60;   Mortgages, 

27,  56,  70,  76:   Prosecution  of  Suits,  7 — 10, 

14 ^23,  28;    Settlement  &  Conveyance,  108, 

115, 119, 120,130, 131,135;  Testamentary  Dis- 
positions, 203. 

INTERPLEADER.    See  Bankruptcy,  19;  Land4.ord  & 
Tenant,  41 ;   Prosecution  of  Suits,  116. 

INTERROGATORIES.    See  Privilege  of  Parli ambnt^ 
11;   Prosecution  of  Suits,  88. 
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INTESTACY;  and  quari  INTESTACY.  See  Domicil, 
passim;  Lunacy,  17,21—23;  Testamentary 
Dispositions,  223,  225. 

1  Id  cases  of  intestacy  estates  pur  autre  vie  are  dis- 

tributable as  personalty.     -  -  -  >•  258 

2  Where,  by  contract,  a  wife  has  rel  inquished  all  claims 

upon  her  husband's  personalty;  there,  if  he  die 
intestate,  his  next  of  kin  take  the  whole:  -      282 

S  but,  where  the  case  does  not  turn  upon  contract, 
and  the  particular  objects  of  the  husband's  bounty, 
designated  by  his  will,  cannot  take,  thus  causing  a 
lapse;  the  widow's  claim  under  the  statute  of  dis- 
tributions is  not  barred  by  a  provision  intended 
to  be  a  satisfaction  to  her  only  as  against  those  in- 
dividuals. -  -  -  -      282 

4  A  widow's  distributive  share  under  her  husband's 

a 

intestacy,  will  be  held  a  performance  of  his  cove- 
nant, that  his  executors  should  pay  her  a  smaller 
sum:  .     -        '       -  •  .      283 

5  but,  where  a  covenant  for  the  bene6t  of  the  wife, 

requiring  performance  in  the  husband's  lifetime, 
has  been  broken,  a  debt  is  thus  constituted,  which 
will  not  be  satisfied  by  a  distributive  share  under 
his  .intestacy :  for,  the  rules  as  to  satisfaction  of 
a  debt  fare  more  rigid  than  the  rules  as  to  perform- 
ance of  a  duty;  in  which  latter  cases  sUght  differ- 
ences, in  point  of  circumstances,  are  not  regarded.      284 

6  Where  the  question  is  one  of  performance,  not  of 

satisfaction,  a  distributive  share  accruing  under 
the  covenantor's  intestacy,  though  less  in  amount 
than  the  sum  covenanted  for,  is  a  performance jciro 
fanto.  «  -  -  -      285 

7  The  general  rule,  that,  nothing  is  to  be  considered 

a  satisfaction  which  is  not  ejusdern  generis^  ap- 
plies to  cases  of  intestacy  as  well  as  testacy;  but 
in  both  is  subject  to  some  qualifications.      -      284,285 

8  The  proviso  in  the  statute  of  distributions,  requiring 
•  all  advances  to  children  to  be  brought  into  hotch- 
pot, applies  only  to  cases  of  actual  intestacy: 
but  this  has  nothing*  apparently,  to  do  with  the 
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doctrine  that  the  diare  taken  by  a  widow,  usder 
the  quasi  iatestacy  of  herhusband^ahall  be  a  per- 
formanceii  in  whole  or  in  part,  of  his  coveiiaDt  that 
she  •should  receive  a  fixed  snin  at  his  death.  i«  285 — ^287 
9  If  a  legacy  lapaei  or  be  void,  quatenui  the  subject  of 

Inich  legacy  there  is  no  will.  -  -      290 

10  If  the  lord  of  a  manor  die  intestate,  any  copyholds 

purchased  by  him,  or  which  have  come  to  him  by 
escheat,  follow  the  same  course  of  descent  as  the 
maoor  itself,  being  esteemed  parcel  thereof.        -       313 

1 1  Property  taken  by  a  child  under  the  intestacj  of  his 

parent,  is  no  satisfaction  of  a  portion  proFided  by 
settlement.  «  ^  •  .      327 

12  biterest  of  the  several  classes  of  representatives, 

where  an  intestate's  estate  is,  at  the  time  of  his 
death,  subject  to  a  conditional  covenant  to  con- 
vey the  same.  *  •  ••  -  361 
18  Enactments  of  the  statute  of  distributions,  as  to 
bringing  into  hotchi^pot  advances  made  to  his 
children  by  an  intestate,  in  his  lifetime:             ,  -      418 

14  Favor  shewn  to  the  heir  at  law,  in  this  respect.       418,  419 

15  The  husband  of  a  woman  who  dies  intestate  is  enti- 

tled to  administration  of  her  personal  estate;  and, 
if  he  die,  hiU  representatives  are  beneficially  enti- 
tled. -  -  -  -      419 

16  A  child  may  claim  under  the  quasi  intestacy  of  his 

parent,  without  bringing  into  hotchpot  advances 
received  in  the  parent's  lifetime:        -  -        ib. 

17  and  a  child  is  also  entitled  to  a  share  in  any  residue 

undisposed  of,  without  bringing  into  hotch-pot 
what  he  took  under  the  will  of  his  parent ;  ibr, 
what  is  taken  under  a  will  can  never  be  deemed 
an  advancement  in  the  testator's  lifetime,  and  it  is 
to  such  advancement  only  that  the  provinon  of 
the  act,  as  to  hotch-pc^,  applies*  •        419,  420 

18  A  grandchild  must  bring  advances  into  hotch-pot: 

and  so  must  the  intestate's  heir,  as  far  as  such  ad- 
vances consisted  of  personalty  •-  -  -      420 
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19  but,  this  distinction  is  to  be  inade,__if  an  intestate, 

hefme  he  gave  real  estate  to  bis  heir,  had  expend- 
ed money  oil  its  improTementy  the  sums  so  ex- 
pended would  be  deemed  no  advancement,  within 
the  statute:  but,  if  the  expense  was  incurred  by 
the  intestate  after  he  bad  irrevocably  parted  with 
the^' premises,  that  would  be  an  advancement.      -  i,  420 

20  An  advancement  may  be  made  by  procuring  any 

preferment  for  a  child;  or  an  annuity;  or  rever- 
sion ;  or  even  by  a  contingent  provision.  -      421 

21  A  younger  son  who  takes  lands  in  borough-english 

by  descent,  need  not  bring  them  into  hotch-pot.         ib. 

22  Advances  4o  a  child  are  never  brought  into  hotch- 

pot except  to  increase  the  shares  of  the  others: 
not  for  the  benefit  of  the  intestate's  widow;  or^ 
in  cases  upon  the  custom  of  London,  to  increase 
what  is  sometimes  termed  ^  the  dead  man's  share." 

421, 422 

23  Effect  of  administration  granted  by  the  Court  of  a 

foreign  country ;  or  by  a  colonial  jurisdiction*    -      465 
IRELAND.    See  Privilege  of  Paruament,  16 ;  Mort- 

OAOB8,  46. 

ISSUE  DIRECTED  TO  A  COURT  OF  LAW.  See 
Bankruptcy,  20;  Cbaritiss,  40;  Lunacy,  37, 
38, 82; -Mortgages,  21;  Prosecution  of  Suits, 
95;  Tithes,  4 6,  59,  60;  Tbstambntary  Dis- 
positions, 186. 

JOINT-TENANTS.  See  Partition,  7 ;  Testamentary 
Dispositions,  320. 

JOINTURE  &  JOINTRESS.  See  Sbttlembnt  &  Con- 
wtancb,  26 ;  Testambntary  Dispositions,  254 ; 
Waste,  33. 

JUDGMENT.    See  Prosecution  of  Sum,  75,  76,  1 55; 
SouciTOR  &  Clibnt,  70. 

JURISDICTION.  See  Agency,  56,  81, 82,  140;  Annui- 
ties, lw.10,  22;  Arbftration,  4,  5,  9.— 11,  14, 
17;  Bankruptcy,  2, 18;  Charitibs,  1,  2, 12, 14, 
16 1  Confusion  of  Boundaries,  l-^;  Domicil, 
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1,  2;  Executors,  41;  73 ;  Iotbstaoy,  23;  Lc- 
NACY,  l_13,  15;  Mortgages,  11,  12,  17—22; 
•  Partnership,  5,  6;  Partition^  1, 3;  Prosecu- 
tion OF  Suits,  1 27,  .168,  172;  Settlement  & 
convetauce,  53;  solicitor  &  cuent,  59,  64; 
Specific  Performance,  1,  2;  Sureties,  1; 
Testamentary  Dispositions,  1 — 4^  25 ;  Titbbs, 
1,  6;  Waste,  1 3, 

1  Orig'in,  and  progress,  ofthe  jurisdictioD  of  Cbaocel- 

lors  traced ;  -  -  uieC  seq. 

2  Approximation  to  tbe  date  at  which  the  equitable 

jurisdiction  of  Cbancery  was  first,  imperfectly,  es- 
tablisbed;  -  -  -  -  8 

3  Present  extent  of  that  jurisdiction,  and  the  rules  by 

which  the  exercise  thereof  is  guided,  -      9  et  seq* 

4  Authority  of  established  principles  of  decision,  even 

when  their  original  propriety  is  questionable ;  11 

5  The  remedial  powers  peculiar  to  Courts  of  Equity 

are  interposed  only  where  positive  Law  is  silent, 
or  defective:  and  not  in  every  case  of  injustice, 
for  which  no  legal  remedy  is  provided,  unless  the 
plaintiff* can  shew  such  an  equitable  right  as  brings 
his  case  within  the  principles  upon  which  tbepe-^ 
culiar  jurisdiction  is  founded;  -  -  12,13 

6  The  general  rule,  wfaichinclinesCourtsbf  Equity  to 

tread  in  beaten  paths,  and  not  to  assume  any  no- 
vel jurisdiction,  is  qualified  with  respect  to  caises 
of  fraud:  if  a  new  device  of  fraud  be  invented,  to 
which  no  previously  esjtablished  principle  of  cor- 
rection applies,  a  new  remedial  principle  will  be 
struck  out.       -  -  -  *        1$ 

7  Concurrent  equitable  jurisdiction  of  the  Court  of 

Exchequer,  and  its  probable  date.      -  -        14 

8  The  principles  upon  which  the  Court  of  Exchequer 

decides  equitable  causes,  are  the  same  as  those  • 
established  in  the  Court  of  Chancery;  but  with 
some  differences  in  point  of  form,  and  in  practice ;        ib. 

9  Frauds,  accidents,  or  trusts,  are.  the  grounds  to 

which  aliQOst  every  exercise  of  the  ordinary  juris- 
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diction  of  Chaucery  may  be  referred ;  not  only  in 
cases  of  which  it  has  priniiary  cognizance,  but, 
where  it  is  ancillary  to,  or  acts  in*  restraint  of, 
other  courts;        -  •*  -  '  -     i.  16 

10  In  the  correction  4)if4niiMi,  Equity  goes  beyond,  and 

-  even,  sometimes,  contrary  to  the  rules  of  Law ;     -        IQ 

1 1  And  where  Courts  of  common  Law  have  a  concur- 

rent jurisdiction  to  suppress,  or  relieve  against, 
fraud;  still,  the  interposition  of  a  Court  of  Equity 
may  often  be  necessary,  for  the  better  investiga- 
tion of  truth,  and  to  give  more  complete  redress;         17 

12  With  the  single  exception  of  fraud  in  obtaining  the 

execution  of,  or  setting  up,  a  will;  the!  Court  of 
Chancery  has  undoubted  jurisdiction  to  relieve 
against  all  frauds: by  what  tribunals  this  ex- 
cepted case  must  be  determined.  -  -         ib. 

LANDLORD  &  TENANT.  See  Confusion  op  Bounda- 
ries, 2, 5;  Lunacy,  58;  Sbttlembnt&  Convey- 
ance, 116;  Waste,  19—22. 

1  Equity  will  not  relieve  a  tenant  against  forfeiture  of 

a  lease,  incurred  by  breach  of  covenant,  unless 
compensation  can  be  made  to  the  landlord:        -   i.  199 

2  The  doctrine  of  compensation,  between  such  parties, 

will  not  be  extended  beyond  the  case  of  a  money 
payment,  as  rent:  and  to  this,  only  on  the  very 
doubtful  principle,  that  the  usual  clause  of  re-en- 
try is  merely  intended  to  secure  the  payment  of 
rent:  -  -  -  -         199,200 

3  to  this  extent,  however,  the  rule  is  established;  and 

even  seems  recognized  by  statute.       -  -      200 

4  If  a  metne  landlord' get  relief  against  a  forfeiture,  he 

may  enforce  the  covenants  of  his  sub-tenants*      -        ib. 

5  Proceedings  at  Law   for  breaches  against  which 

Equity  does  not  relieve,  will  not  be  injoined:  but 
execution  upon  a  verdict  for  non-payment  of  rent 
will  be  stayed.  -  -  -        200,201 

6  Where  a  lease  rests  in  agreement,  proceedings  at 

Law  to  recover  possession  will  not  be  restrained^ 

VOL.  II.  Q  Q 
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if  tbe  lease,  supposing  it  perfected,  would  eontais 
a  covenant,  alresMiy  broken,  and  of  a  nature  against 
which  Equity  does  not  relieve:  as,  for  instance, 
parting  with  the  premises  without  licence.        -     i.  201 

7  But,  though  Equity  will  not  execute  ail  agreement 

for  a  lease  which  might  immediately  be  set  aside; 
yet,  when  acts  amounting  to  a  waver  of  tbe  for* 
feiture  are  made  out,  specific  performance  of  the 
agreement,  and  protection  against  the  forfeiture 
at  Law,  may  be  obtained :  receipt  of  rent,  howerer, 
will  not,  by  itself,  and  without  notice,  amount  to 
a  waver  of  forfeiture,  in  such  case.  -  901, 202 

8  Alienation  once  made  with  licence  determines  the 

condition,  so  that  no  subsequent  alienation  ean 
give  right  of  entry  to  the  lessor:  but,  connivance 
at  the  carrying  on  a  particular  trade,  does  not 
amount  to  a  general  licence  for  a7ij/  trade;  where 
the  lease  contains  a  covemint  against  using  tbe 
premises  as  a  shop  or  warehouse.        *•  -      202 

9  A  covenant  against  under-lettiug  precludes  an  as- 

signment; but  the  converse  does  not  hold.  £qui« 
ty  will  not  relieve  against  forfeiture  by  breach  of 
covenant  to  insure;  or  to  repair:  upon  this  prin- 
ciple, that,  the  tentint  cannot  be  compelled  by  a 
Court  of  Equity  to  repair;  therefore^  there  would 
be  no  mutuality  in  relieving  the  tenant:  -      203 

10  No  requkition,  on  the  part  of  the  landlord,  to  have 
the  repairs  completed  according  to  covemmt, 
seems  necessary :  for,  where  a  contract  contains 
no  express  stipulation  for  a  previous  demand  of 
fulfilment,  befoce  a  forfeiture  shall  be  incurred; 
there,  no  demand  is  necessary:      ^    *  •      204 

11  since  no  ignorance  of  his  obligation  can  be  presumed 

in  favor  of  a  lessee,  who  has  bound  himself  by  bit 

own  covenants.  -  -  -      205 

12  Equity  gives  no  relief  against  forfeiture  of  a  lease  by 

a  breach  of  covenant  in  prejudice  of  the  inherit- 
afioe.     -  •  -  -^  ir        ib. 

IS  ^i^ity  cann^  specifically  enforce  a  covenant  to  re- 
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'   builds  wh^ve  such  covemmt  is  not  a  clflavly  4e&ied 

14  fi>F  this  w^uM  be  open  to  all  the  objectioDs  upon 

which  the  Court  of  Chancery  b«M  declined  con- 
duGtiDg  a  repair:  *    .  -  *      206 

15  hitf,  when  the  agreement  is  so  distinct,  that  (he  Ccmrt 

can  describe  the  building"  as  the  subject  for  the 
report  of  a  Master,  perhaps,  specific  perferiWMice 
migb<  be  decreed*  -      .         •«  «•      '  ib, 

16  If  the  execution  of  a  renewal  of  « lease  foi!  Ufm  be 

delayed,  e^en  by  the  mutual  default  oi  bolb  par- 
ties; Equity,  where  there  has  been  «o  fraodnlest  /a- 
cAe^on  the  part  of  the  lessee,  will  gire  him  relief  206^  207 

17  If  a  landlord,  after  recovering  in  ejei^inent,  permit 

the  tenant  to  continue  the  occupatioB,  and  to  be 
at  expense  in  improvements  %  Equity  will  support 
the  teuttit^  possession ;  for,  waver  of  forfeiture  aefti 
up  a  lease  anew,  aod  aeceptaQce  of  rent,  wilhaio- 
licf  of  the  forfeiture,  is  a  waver  thereof:  *      207 

IS  Bui,  a  tenanl  has  no  equity  to  he  reimbmseil^  by 
continuance  of  oeeupatioii,  for  any  expenses  pre- 
maturely incurred  by  him»  i^r  forfeiture,  before 
%  reasenaUe  time  allowed  fop  the  landlord'a  re- 
entry; ...  207,208 

19  sudk  a  claim  would  bo  even  less  tenable  than  that  of 

a  tenant  laying  out  money,  in  the  expectation  of  a 
reiMwal  of  bis  term:  •*  -  «  '   208 

20  though,  iko  doubt,  if  the  person  reall  j  entitLsd  io  the 

possession  wUl  encoufago  the  occupier  of  an  es- 
lale  Ao  expend  hia  money  in  improvemeuls^  it 
would  be  fnHiduleBt  to  turn  him  out,  after  ouch 
an  implied  engagement  not  to  disturb  his  pos- 
session. -  -  •  -        ib« 

21  The  inadequacy  of  rent  K€8«rved  is  lest  a  badjge  of 

fraud  im  lettiag  charity  estates  than  in  most  oth^r 
instouctflt  but  any  eiridence  of  corrupt  dealnig, 
or  leasonahle  presmiption  of  coHusion,  in  such  a 
tff—nqctiop,  wilt  afford  good  grounds  for  setting  it 

208,209 
QQ2 


S62  INDEX. 

LA  NDLORD  AND  TENAHT^^jcofUinued.  ^ 

22  A  letaegnmied  in  consideratioD  of  aloauy  will,  on 
principles  of  public  policy,  beset  aside;  for  the 
lessor,  in  such  cases,  is,  generally,  not  a  free 
agent:  bat,  when  it  is  clear,  that,  no  ad  vantage 
has  been  taken  by  the  lessee;  and  the  circum- 
stances render  it  unconscionable  on  the  part  of  the 
lessor  to  seek  to  avoid  the  transaction;  Equity 
will  not  interfere.  -  -      i.  200, 210 

2S  The  assignee  of  a  lease  may  destroy  the  privity  of 
estate;  and,  with  it,  the  consequent  liability  to 
.  make  good  the  corenants  of  such  lease;  by  an  as- 
signment over,  even  to  a  beggar:        -  •       210 

24  but,  the  original  lessee,  notwithstanding  his  assign- 

ment over,  remains  liable  to  all  the  covenants : 
with  one  exception,  in  favor  of  a  bankrupt  lessee, 
.   whose. assignees  accept  the  lease*  -  -        ib« 

25  A  party  who  has  once  stood  in  the  relation  of  tenant 

can  resbt  continued  payment  of  rent,  in  no  other 
way  than  by  shewing,  that,  he  has  relinquished 
the  possession,  legally,  and  in  an  unqualified  roan* 
ner;  or  that  another  tenant  has  been  distinctly  ac* 
cepted  by  the  landlord:       .  «  -      210 

26  but,  a  tenant  does  not  absolutely  renounce  his  ten* 

ancy  under  a  written  lease,  by  merely  making  a 
.   parol  assertion  of  an  adverse  claim  to  the  pre* 
mises.        -  ...         210,211 

27  In  the  Exchequer,  a  covenant  not  to  underlease  or 

assign,  has  been  held  a  **  common  and  usual "  one; 
the :  decisions  in  Chancery,  upon  this  question, 
have  sometimes  been  expressly  contrary;  in  other 
cases,  this  has  been  considered  a  subject  for  a  re- 
ference, and  inquiry.  -  -    .  -      211 

28  A  clause  in  a  lease,  that  it  shall  terminate  upon  the 

bankruptcy  of  the  tenant,  is  legal.      -  -        ib* 

29  Assignees  under  a  commission  of  bankrupt,  may  en- 

force an  agreement,  in  writing,  to  grant  a  lease  to 
the  bankrupt;  but  this  is  only  in  favor  of  credi- 
tors: where  their  rights  are  not  involved,  the  in* 
•  solvency  i>f  the  proposed  tenant  would  be  a  weighty 
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objection  to  a  specific  performaDce  of  an  agree- 
ment for  a  lease.  -  -  1.211, 212 
SO  Tlie  construction  of  the  actual  covenants  of  a  lease, 
must  be  the  same  in  Equity  as  at  Law:  in  Courts 
of  either  description,  a  covenant  to  grant  a  new 
lease,  with  all  the  covenants  in  the  then  executing 
indenture,  is  held  to  be  satisfied  by  tendering  a 
new  lease  containing  all  the  covenants  in  the  for- 
mer, except  that  for  future  renewal :  -      212 

81  for,  a  different  construction  would  lead,  virtually,  to 

'     a  g^nt  in  perpetuity ;  -  -       .212,218 

82  And  thliugh  such  a  grant  may,  under  circumstances, 

be  not  unreasonable;  yet,  the  intention  of  the 
parties,  to  that  effect,  must  be  expressed  without 
ambiguity:  ....      218 

88  Otherwise,  it  is  better  to  suffer  a  party  to  escape  out 
of  a  contract,  which  he  may  have  intended  to  make, 
than  to  enforce  it  upon  a  conjecture  as  to  the  true 
meaning.  -  -  -  -        ib. 

84  The  benefit  of  a  covenant  for  perpetual  renewal  may 

be  forfeited,  by  neglecting  to  apply  for  it  in  due 
time:  for  a  lessee  can  never  be  allowed  the  option 
of  enforcing  such  a  covenant  when  he  pleases,  but 
to  leave  himself  free  as  long  as  he  finds  it  conveui* 
ent.  ....        213,214 

85  Interests  carved  out  of  an  old  lease  must  not  be  de- 

stroyed  by  taking  a  new  one.  «  *      214 

86  If  a  tenant  for  life,  not  having  a  special  leasing  pow- 

er, grant  a  lease  for  ninety-nine  years,  determina* 
ble  upon  three  Iive«,  with  a  covenant  to  substitute 
a  new  life  when  one  drops;  the  covenant  will  not 
be  binding  on  the  lessor's  son,  if  he  succeed  as 
remainder-man;  even  although  his  assent  to  the 
agreement  be  indorsed  on  such  lease,  subsequent- 
ly to  its  execution :  «  «  214, 216 

87  had  the  son,  indeed,  whilst  the  treaty  for  lease  was 

depending,  induced  the  lessee  to  come  into  terms 
which  he  would  not  otherwise  have  agreed  to; 
such  conduct  would  have  raised  an  equity  against 
the  son.  •«  '    «  -  -      216 
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38  If  a  hniflord  agtve,  in  coBsideiwtion  of  a  suttender 
of  premises  by  his  tenant,  and  a  bill  of  sale  of  bis 
effects;  to  discbarge  a  debt  due  from  the  tenant 
*  to  anotber;  this  promise,  though  not  made  to  that 
In^itor  himself,  raises  a  trust  in  bis  favor,  wbicb 
Equity  will  enforce :  -  -  i.  215, 216 

89  and,  if  the  landlord,  before  the  other  creditor  is  aware 
of  such  agreement,  propose  different  terms  Xx^  him, 
acceptance  thereof  will  not  be  binding.  -      216 

40  If  a  joint  note  be  grren  to  prerent  a  sale  under  a  dis- 

tress, such  note  must,  (for  the  benefit  of  the  party  ' 
who  has  joined  in  this  collateral  security,)  be  first 
discharged  by  the  proceeds  of  a  subsequent  distress*       ib. 

41  tHien  an  injunction  against  a  distress  for  rent  will 

issue,  -  -  -  .  .      217 

42  A  tet)ant*s  right  to  carry  manure  and  produce  off 

the  premises,  depends  upon  the  custom  of  the 
country,  when  there  has  been  no  ^vritten  agree- 
ment,       -  •  A  .        ib. 
48  An  agreement  that  an  in-coming  tenant  shall  manage 
a  farm,  and  quit  it,  as  the  preceding  tenant  man* 

aged  and  quitted  it;  means, as  the  landlord 

permitted  it  to  be  actually  managed  and  quitted : 
not  that  covenants  which,  though  entered  into, 
were  never  enforced  against  the  old  tenants,  shall 
be  insisted  on  against  the  new  tenant.        ^        217,219 

44  In  what  case  a  decree  in  the  nature  of  quia  timet 

may  be  had  against  a  tenant.  -  -      218 

45  Theassignees  of  an  insolvent  tenant  cannot  deal  with 

the  crops  otherwise  than  as  the  tenant  might  law- 
fully have  done.  -  -  -       ib, 

46  A  tenant  who  has  covenanted  to  repair,  eskcept  in  case 

of  damage  by  fire,  cannot,  by  force  cf  this  excep- 
tion, evade  an  independent  covenant  to  pay  the 
rent  during  the  tetm,  should  the  premises  be 
btimt:  and  a  tenant  who  has  bound  himself  to 
leave  the  premises  in  repair,  mutit  rebufld,  if  a  cas- 
ualty by  fire  occur.  -  -  218, 219 

47  A  nmn  ought  not  to  accept  a  conveyance  from  one 
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out  of  possession,  when  be  himself  holds  part  of 
*  .  the  estate  so  conyeyed,  as  tenant  under  a  third  per- 
son claiming  by  adverse  title:  -  •   i.  219 

48  fiwr,  in  no  case  must  tbe  relative  situation  of  landlord 

and  tenant  be  made  use  of,  to  give  or  protect  rights 
adverse  to  that  relation.      -  -<  219, 220 

49  A  tenant  cannot  file  an  interpleading  bill  against,  or 

question  the  title  of,  his  landlord :  unless  the  land- 
lord, by  his  owu  act,  lias,  subsequently  to  the 
lease,  given  color  of  title  to  another.  -      220 

50  A  person  having  the  mere  right  to  an  estate,  is  not 

remitted  thereto,  when  he  obtains  a  qualified  pos- 
session by  contract:  • '  *  -       ib. 

51  but,  Equity  might  interfere,  if  a  party  clearly  en 

titled  to  the  fee  simple  were  induced,  by  fraud, 

to  accept  a  chattel  interest.  -  -      221 

52  Where  tenants,  by  agreements  between  themselves, 

throw  difficulties  in  the  way  of  a  landlord's  title, 
Equity  will  aid  hrai.  -  -  *        ib. 

53  A  tenant's  fraudulent  admission  of  title  in  a  third 

person,  will  not  affect  the  title  of  the  landlord,  so 
long  as  he  has  a  right  to  consider  the  person  hold* 
ing  as  his  tenant :  but  there  must  be  a  limitation  to 
demands  on  the  ground  that  the  possession  was 
betrayed,  as  well  as  in  all  other  cases*  -        ib. 

m  A  tenant  who  makes  default  at  a  trial  in  ejectment, 
may  be  restrained  from  employing  tbe  interval  of 
possession,  so  secured,  in  committing  waste,        221, 222 

55  If  copyhold  be  demised  for  one  year,  and  at  the  end 

thereof  for  a  longer  term,  provided  the  lord  of  the 
mansr  will  give  the  requisite  licence;  should  the 
lord  purchase  the  copyholder's  interest,  though 
with  full  knowledge  of  the  terms  of  the  demise,  he 
may  evict  the  tenant      -  -  -  222 

56  Whatever  remedy  is  reserved  to  a  landlord,  in  case 

tbe  rent  ever  become  in  arrear  to  a  certain  amount. 
Equity  will  net  interpose;  provided  the  landlord 
.makes  an  qfidavity  that  th^  sum  fixed  is  due.    -        lb. 

57  IJind,  demised  witii  a  proviso,  that,  if  wamted  for 
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building,  it  shall  be  giyen  up;  cannot  be  resomed 
upon  a  mere  treaty  for  granting  a  building  lease 

58  A  reservation  of  all  trees  and  shrubs,  will  not  author* 

ize  a  lessor  to  cut  down  trees,  the  planting  of 
which  by  the  lessee,  for  ornament,  he  has  encour- 
aged, -  •  «.  -      228 

59  What  chattels,  put  up  by  a  tenant,  may  be  removed 

by  him;  although  they  have  been  fixed  to  the 
freehold:  .  -  223,224 

60  buildings,  though   erected   for  purposes  of  trade, 

cannot  be  removed  by  a  lessee^ who  has  covenant* 

ed  to  repair  generally.         •  -  .      224 

61  Cattle  levant  and  couchant  on  the  lands  are  distrain* 

able  for  rent;  unless  left  thereby  the  management 

of  the  landlord.    -    .  *  -  •       ib. 

62  Any  person  assisting  in  the  removal  of  chattels 

from' demised  premises,  to  prevent  their  bein^g  dis- 
trained for  rent,  is  liable  for  the  double  value*  224,  226 
.63  If  a  late  tenant,  not  being  entitled  to  an  off-going 
crop,  enter  on  the  lands  after  the  expiration  of  his 
term,  and  carry  away  produce ;  the  landlord,  (if  be 
have  reserved  the  crop  in  the  grant  of  a  new  lease) 
tnay  either  bring  ejectment,  and  an  action  for 
mesne  profits;  or  trover  will  lie:  it  follows,  that, 
the  case  may  properly  be  dealt  with  in  Equity.     -      226 

LEASE.     See  Annuities,  15;    Charities,  29,  54 57; 

Executors,  17 ;  Landlord  &  Tenant  ;  Mort* 
GAGES,  3,  77;  Partition,  15;  Powers,  16;  Set- 
tlement  &  Conveyance,  78;  Specific  Per- 
formance, 8,  35,  69,  71,  73_78,  109,  121,  122; 
Testamentary  Dispositions,  102,  105,  242; 
Tithes,  17—20,  64;  Trustees,  24_27. 

LEGACY.  See  Executors,  26, 31—34, 36,  45,  51_60, 
65;  Intestacy,  ficyua^f  Intestacy,  3, 9;  Part- 
nership, 31;  Settlement  &  CoNVBYANCB,  98; 
Testamentary  Dispositions,  passim. 

HEN.  See  Agency,  65—84;  Bankruptcy,  79,  80,89, 
120, 140»  150, 153;  Lunacy, 98;  Mortoages,56, 
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57y62;  Sbttlbmbnt  &  Co^vByANCB,  112 114,         ^ 

134;  Solicitor  &  Client^  5 28;  Trusts,  8. 

LIMITATIONS  IN  A  WILL  OR  DEED.  See  Mort- 
GAGES, 31 33;  Powers,? 10;  Sbttijsmbnt& 

CONVEYANCB,  16;   TESTAMENTARY  DISPOSITIONS, 

45,46,78, 155, 161, 174, 178,239,  294,302—307. 

LIMITATION  OF  SUITS.  See  Agency,  8, 20, 40 ;  Bank- 
RUPTCY,  103;  Landlord  &  Ten  ant,53;  Lunacy, 
66;  Partition,  16;  Prosecution  of  Suits,  12; 

Settlement  &  Conveyance,    100 107^  142; 

Solicitor  &  Client,  31, 67;  Trusts,  9, 14 — 19, 
40.  48. 

LIS  PENDENS.  See  Awards,  16;  Mortgages,  74; 
Prosecution  of  Suits,  83 ;  Settlement  &  Con- 
veyance, 105 ;  Tithes,  65 ;  Waste,  8, 9. 

LITERARY  PROPERTY,  PRINTS,  or  MUSIC,  PIRA- 
CYOF. 

1  Courts  of  Equity  will  grant  an  injunction  to  restrain 

piracy  of  books,  prints,  charts,  or  music;  when* 
ever  an  action  might  be  maintained  at  the  suit  of 
the  author:  but,  where  the  character  of  the  publi- 
cation is  soch,  that  no  damages  could  be  recover* 
ed  at  Law;  Equity  will  not  interpose.  *  ii.  147 

2  The  collection  of  materials  may  establish  a  claim  to 

copyright  in  a  work,  notwithstanding  the  sub- 
ject may  be  open  to  all  mankind :        -  -      148 

8  and  an  injunction  will  issue  to  stop  the  publication 
of  a  later  work,  which  is  a  servile  copy  of  a  pre- 

^        ceding  one,  with  merely  colorable  alterations.  ib. 

4  No  one  must,  under  pretence  of  quotation,  or  abridg- 

ment, publish  another's  work :  an  abstract,  or  fair 
abridgment,  is  allowable;  but  not  a  colorable 
abridgment.         -  •  «  •       ib. 

5  A  translation  is  as  much  entitled  to  protection  as  an 

original  production :  -  -  -       ib. 

6  but,  specifications  of  patents  are  common  property, 

and  no  one  by  publishing  them  can  depriTeotbers 

of  the  right  to  do  the  same.  -  -        ib. 

7  When  a  plaintiff  has,  for  a  long  time,  permitted  in- 

fringement of  bis.  copyright,  lEquity  will  not  in- 
terfere, before  the  right  is  determined  at  Law.  •  149 
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8  An  ftwigoBieiit  of  copyriglil  i&ttfet  be  ia  wtitiof  •        ii.  149 

9  Eitent  to  wbioh  pablicatioQ  abroad  hys  a  work 

optn  to  tb»  public  here.        -  ^  *      ib. 

LUNACY.    See  B^nkruftct,  40;  Mortgages^  7\. 

1  Thto  cittftody  of  the  estates  of  idkts  and  of  lunaticsy 

does  not  appear  to  have  been  considered,  by  the 
comiDOB  Law,  as  belonging  to  the  Grown;  bnt  to 
bav«  been  Tested  therein  by  sooie  statute  now 
lost:  •  *.  .  .  ii.469 

2  The  atitiite  of  Edw.  dnd^  boweirer,  distinctly  eon- 

firms  that  right;  and,  though  it  only  specifies 
•tends,  includes  the  custody  of  the  persons,  goods, 
i|nd  chattels,  of  idiots  and  limatic&  *-    459,  480 

8  The  object  of  die  statute  was,  to  restmia  the  abuse 
gT  treating  Ae  estates  of  lunatics,  like  the  estates 
of  idiots:  -  -  -  -      400 

4  fer,^e  estate  of  an  idiot,  subject  to  his  SAaintenanoe, 

is^  during  his  life,  at  the  absolute  disposal  of  the 
Crown^  -  -  -  -       ib. 

5  but,  of  the  estate  of  a  lunatic,  the  King  has  the 

custody  only,  without  any  beneficial  interest  in 

its  disposal*  •  «  »  -       ib. 

6  The  Crown,  it  seeni%  is  not  entitled  to  the  custody 

#f  copyhold  estate  belonging  to  a  non  compos :  460, 461 

7  Mid  though  copyholds  may  besoId>  under  the  direc- 

tion of  the  Lord  Chancellor,  for  the  payment  of 
a  lunatic's  debts,  this  affords  no.infexeace  against 
the  rights  of  the  lord  of  the  manor;  which  would 
be  endangered,  if  the  King  had  the  custody  of 
eopyholdsi  at  any  rate  of  those  belonging  to 
idiots.  -  -  •  -  461, 462 

8  Qtt^sre,  whether  the  lord  of  a  manor,  must  allege  a 

custom,  to  entitle  him  to  the  <^istody  of  IsAda  Jbeld 
by  his  copyholders,  who  are  idiots,  or  lunalicsf 
and  whether  any  distinction  is  to  be  made  between 
the  two  case»?     .  •  •  .      462 

9  Though  the  lord  of  a  manor  be  entitled  to  the  cus- 

tody^ an  idiot's  copy hoUb,  stilU  all  alienations 
of  audi  lands  by  the  idiot,  must,  after  office  fooid, 
be  Avoided  by  theKiagr  for,  Ae  iMe  to  the  oo» 
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pyhold  tnlerMt  retMsiis  ffi  the  idiot;  juM  ai  the 
freehold  t>f  his  lands  not  held  by  copy  remains  in  * 
him;  thoug-hy  (in  the  lalter  ^ase^)  the  Crown  has 
the  beneficial  interest  during^  his  life*  ii.  462, 463 

10  A  %on  compos  can  neither  ferfoit,  nor  sunrender,  his 

copyhold;  but  a gratft  by  copy  may  be  BMde  by 
a  non-sane  lord  of  a  manor,  or  by  his  steward: 
and  though  the  steward  be  non  -o^mp&if  his  mere- 
ly ministerial  acts  may  be  ralid.  -  -      468 

11  The  administration  of  the  prerc^tive,  with  respect 

to  cases  of  insanity,  is,  usually,  but  not  necessarily, 
committed  to  the  officer  holding  the  Great  Seal ; 
from  whom  an  appeal  lies,  immediately,  to  the 
King  in  couuciK  •  «.  « 463, 464 

12  The  antient  writs,   and  the  commissions  'framed 

ihereon,  have  been  sruperseded,  by  commissions 
fhimed  in  the  nature  wAj  of  writs  de  HiiolA,or,de 
innmtiiio  inquirend0 :  .  ^  .      464 

13  these  modern  commissions  extend  to  all  persons  of 

mnownd  mind;  including,  not  only  idiots  anJI 
insane  persons,  but,  all  who  by  sickness,  or  other 
accident,  lose  their  memory  and  understanding; 
or  whose  intellects  are  nsfturally  weak;  or  have 
become  so  from  old  age ;  or,  even,  fit>m  habits  of 
intoxication:  -  -  -      465,466 

14  ibr,  though  a  pemon  whose  incapacity  arises  from 

habitual  drunkeMiess  may,  himself,  deserve  little 
attention ;  still,  fi^ud  practised  on  him,  may,  in 
many  cases,  affect  parties  entitled  to  prelection.         466 

15  Convenience  of  committing  the  administration  of 

the  prerogative,  in  matters  of  lunacy,  to  dio  hold- 
er of  the  Great  Seal;  who,  after  the  custody  of 
a  non  mompo^  and  of  his  estate  is  granted,  may  do 
all  further  acts  by  virtue  of  his  general  >power; 
and  whose  authority  does  not  terminate  on  the  lo» 
tiMtic's  death,  as  to  any  maften  respecting  which 
tt  f«tilion  was  presented  in  his  lifelhae.  466,  467 

16  'What  petitions  may  be  presented  in  lunacy  itfler  the 

hinatic^  death ;  «  •  «     467 
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17  The  next  of  kin  can  seek  distribution  of  his  proper- 

ty by  bill,  only.  -  -  -  ii.  467 

18  The  actual  administrator  of  the  jurisdiction  in  mat- 

ters of  lunacy  may  vary,  or  discharge,  the  or« 

ders  made  by  bis  predecessor  in  office.  >      ib. 

19  A  commission  of  lunacy  will  be  granted,  only  when 

it  appears  for  the  benefit  of  the  lunatic:  and,  if 
issued,  its  object  (with  very  rare  deviations)  is, 
solely,  the  interest  and  comfort  of  the  lunatic  him- 
self: .  -  -      468 

20  and,  as  every  disposal  of  a  lunatic's  property  »,  ex- 

clusively, to  be  made  for  his  adirantage,  not  re- 
garding his  successors;  the  whole  amount  may  be 
sunk  in  a  Government  annuity  for  his  life.  ib. 

2 1  Alterations  of  the  nature  of  a  lunatic's  property ,  so  as 

to  prejudice  either  his  heir,  or  his  personal  repre- 
sentatives, are  to  be  avoided:  but,  if  the  conver- 
sion be  clearly  for  the  advantage  of  the  lunatic, 
it  may  be  made:  -  «  •      .  ib. 

22  thus,  for  instance,  personalty  may  be  applied  to  re- 

pairs, or  improvement  of  real  estate;  or,  in  press- 
ing cases,  to  the  discharge  of  mortgage  incum- 
brances: or,  on  the  other  hand,  an  order  may  be 
made  for  working  the  mines  under  a  lunatic's  es- 
tate: -  ...  .  469 
28  and  if  an  estate  be  devised  to  a  lunatic,  but  the 
testator  intended  him  to  take  it  as  money,  as 
the  lunatic  cannot  make  an  election  to  take  it 
as  land,  it  will  descend  to  his  next  of  kin :  for  no 
equity  arises  between  the  real  and  the  personal 
representatives,  and  each  must  take  the  property 
as  it  stands.     ....  468, 470 

24  A  committee  should,  in  genend,  apply  for  an  order 

before  he  undertakes  expensive  repairs.  470 

25  At  what  place  a  commission  of  lunacy  ought  to  be 

executed ;  and  of  what  number  the  jury  ought 
to  consist:  the  concurrence  of  twelve  of  the  jurors 
is  sufficient.  -  -  -  470, 471 

26  Course  of  proceeding,  after  the  commission  is  filed. 
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for  the  appointment  of  oommitteai  of  the  pe^aon 

and  estate.  -  -  -  -  ii.  471 

27  Custody  of  the  estate  will  not  be  granted,  until,  se- 

curity, approved  by  the  Attorney-General,  is 
given.  -  -  -  -        ib. 

28  To  reduce  the  amount  of  security  required,  the  luna- 

tic's stock,  and  any  part  of  his  estate  which  can 
be  paid  into  Court,  may  be  transferred  -into  the 
name  of  the  Accountant-General:  and  the  origi- 
nal bond  may  be  given  up,  and  the  security  chang- 
ed, upon  any  material  alteration  as  to  the  lunatic's 
outstanding  estate;  care  being  taken  that  the 
change  affords  no  means  of  operating  a  fraud.    471,  472 

29  When  a  committee's  accounts  are  finally  passed,  his 

reiBognizance  will  be  vacated.  -  -      472 

80  General  Order,  as  to  the  delivery  of  accounts  by 
committees  and  receivers ;  and  penalties  of  their 
neglect,  if  they  omit  to  pay  in  balances  held  by 
them.      .  .  -  -  472, 473 

31  A  lunatic  may  enter  a  roveaf  against  a  petition  for 
commitment  of  his  person;  or  may  petition  to 
have  the  commission  superseded :         -  -      473 

82  Any  person  aggriAed  may,  unquestionably,  traverse 

an  inquisition :  -  -'  •        ib. 

S3  qtuere^  whether  a  mere  stranger,  shewing  no  interest, 

can  be  admitted  to  do  this?  -  «        ib. 

84  as  any  stranger  may  apply  for  a  commission,  it 
should  seem  not  less  proper  to  allow  any  one  to 
traverse  a  proceeding  of  this  nature,  which  may 
be  going  on  whilst  the  party  is  beyond  sea,  and 
has  no  notice : '     -  -  .  «      474 

35  where  a  traverse  is  allowed,  before  it  is  tried,  the 
•    Court  may,  if  it  seem  necessary,  make  a  provision- 
al order  respecting  the  property  of  the  party  to 

-  whom  lunacy  is  imputed.    -  -  -        ib. 

36  The  party  himself  has  an  undoubted  right  to  tra- 

verse, if  he  do  so  within  one  month  after  the  return 
of  the  inquisition:  and  any  other  person  may  ten- 
der a  traverse,  within  three  months,  upon  certain 

-        474,475 
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37  bot^  after  tbt  liniled  times*  are  paat,  a  tr^vene  10  not 

matter  of  right,  the  applicant  may  be  direeUd  to 
trj  a  gemeral  issue:  wbicb  oeune  will  geBeralty 
be  pursued^  wben  it  is  sought  to  traversQ  vimcond 
inquisition  •  •  •  -  .  ii.475 

38  Wbere  the  object  is  (•  establish  a  laoid  interval  an 

issue  is  a  better  course  for  the  party,  thaa  a  tra- 
rerse.  «  •  .  •        475^476 

89  An  idiol  must  traverse  persoually;  a  lunatie  may 

do  so  by  attorney.  «  ^  .      476 

40  A  party  who  has  taken  out  a  commission  irfcieb  is 

successfiiUy  trarersed^  must  hise  hts  costs.  -         ib. 

41  A  melius  wquirendum  issues  only  for  the  Crown ;  in 

all  other  cases  of  irregular  verdicts  on  tkis  sub* 
.  ject,  the  mode  of  relief  is,  to  supetsede  tbe  old, 
aud,  if  necessary,  to  issue  a  new  coHrniiBsion:  er 
tbe  Court  may  merely  make  such  order  as  the 
case  seems  to  require;  which,  when  the  estate  is 
small,  may  be  done  on  o^clarit^  only.        •        476,477 

42  IVhen  the  hasty  grant  of  a  conim«9siou  migbl  hnve 

injutions  eflbcts  on  the  party's  mind,  it  will  be  re- 
fused.     -••*-.      477 

43  On  whom  tbe  anus  protimdi  rests,  as  to  the  state  af 

a  party '»  mind,  to  whom  lunacy  is  imputed.        477, 478 

44  Afier  the  fact  of  lunacy  ha»  once  beem  eslahlisbed^ 

what  degree  of  restamtion  of  mental  powers  will 
make  it  psoper  ta  supeisede  m  convmission:.  and, 
in  what  case  it  would  be  right  only  to  suspend 
it  •  .  -  •       478,479 

45  Witb  what  precaationft  the  access,  of  medical  men 

may  be  directed,  to  ascertain  the  state  of  a  par- 
ty's mind,  ^againat  vbousno  eoBHuissiofi  has  is- 
sued*    ..-••-      479 

46  A  oonmiMiion  not  executed,  in  seasonable  time  will 

be  superseded.      •  .  ••  -        ib. 

47  Tbe  whole  estate  of  a  nm  compos,  not  within  die 

reack  of  Us  creditors,  will  be  allowed  for  bis 
maintenattci^  if  necessaryt  erem  though  Us  eve* 
ditors  shoukl  go  m^imd.  -  -        479,480 

4ft  The  Blaster  may  be  directed  to  inquifo  wbsit  de- 
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Bsands  against  a  non  ewnpos  should  be  discharg- 
ed; and  what  actieos,  in  respect  of  such  demands, 
ought  to  be  defended.!         -  -  -  ii«  480 

49^  The  estate  of  a  lunatic  may  be  sold  for  payment  of 
his  debts;  or  for  the  performance  of  his  cootractsfr 
or  even  for  other  purposes  beneficial  to  the  luna* 
tic ;  if,  in  such  latter  cases»  the  purchaser  be  will- 
ing to  accept  the  title..  -  -        480»  481 

50  The  allowance  fov  maintenance  will  not  be  left  in 

the  hands  of  a  bankrupt  conunittee;  but  it  does 
not  follow,  that,  the  custody  of  the  person  will  be 
changed.  -  •  -  -      481 

5 1  As  a  general  rule,  the  committee  of  the  estate  has  s# 

allowance  for  his  trouble;  but  this  allowance  is 
sometimes  given,  indirectly:  and  the  committee 
may,  in  certain  cases,  appoinl  a  receiver,  who  will 
be  allowed  commission :  but  no  personi  ought  to 
be  receiver,  whose  duty  it  might  be  to  call  tba  re^ 
ceiver  to  account.       ^  «  «        481, 482 

52  Receivers  ought  not  to  incur  expenditure  without 

the  sanction  of  the  Court ;  but,  if  approved  en  a 
subsequent  reference  to  the  Master,  the*  chiurge 
may  be  allowed.     «  *  -  <^  .   482 

53  The  next  of  kin  are  allowed  the  costs  of  ibeir  at* 

temlance  before  the  Master,  to  watch  the*  commit- 
tee's accounts:  and  the  costs  both  W  the  heir  at 
law  and  the  next  of  kin,  in  attending  to  propose 
committees,  are  also  allowed.  .  -        48t»,488 

54  The  carriage  of  a  commission  is,  ustmUy,  entrusted 

to  the  lunatic's  nearest  relations.  -  -      483 

55  If  the  person  of  a  lunatic  be  detained  frem>  his  com- 

mittee, it  may  be  recovered  by  habeas  eorpu^^  or 

by  application  to  the  Lord  Chancellor.  •        ib. 

56  Consanguinity  confers  no  righif  but  is  always  con- 

sidered, iathe  appointment  of  committees:  andl  a 
stfong  ground  must  be  shewn,  before  the  afflicted 
party  will  be  severed  from  all  bis  relations*         •      484 

57  Dnties  of  the  committee  of  tbe  estate,,  as  to  dsAnding, 
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or  bringing,  actions  or  suite ;  or  in  tendering  ser- 
vicesy  or  satisfying  conditions,  the  omission  of 
which  would  create  a  forfeiture  of  the  lunatic's 
interest.  -  -  -  -  ii*  484 

58  What  power  of  granting,  or  of  surrendering  aad  re- 

newing, leases,  on  the  behalf  of  a  lunatic,  is  vest- 
ed in  his  committee;  and  how  the  fines  and  ex* 
penses  of  renewals  may  be  raised,  or  secured,     484, 48& 

59  What  parties  come  within  the  act  enabling  lunatic 

trustees  of  real  estate,  or  lunatic  mortgagees,  to 
make  couFeyances,  under  the  direction  of  the 
Great  Seal.  -  -  -  485,486 

60  Phictiee,  and  rule  as  to  costs,  where  a  mortgage 

debt  is  to  be  paid  off  to  a  lunatic  mortgagee.       -      486 
81  Qtuare^  when  the  committee  of  a  lunatic  trustee 

conveys,  under  the  statute,  by  whom  must  his  ex- 
'    penses  be  paid)  *       •  «  -        ib. 

62  A  lunatic  does  not  come  within  the  act,  unless  he  be 

a  mere  naked  trustee,  without  any  interest.  -      487 

6S  How  a  contract  for  sale  of  estates,  entered  into  by  a 

trustee  who  afterwards  becomes  a  lunatic,  is  to  be 

enforced.  -  *  •  .        ib. 

64  Enactments  as  to  the  transfer  of  money  in  the  funds, 

standing  in  the  names  of  lunatics,  as  trustees;  or 
to  which  they  are  entitled  in  their  own  absolute 
right,  whether  it  be  standing  in  their  own  names, 
or  in  the  names  of  trustees,  for  their  use.      -       487,  488 

65  The  marriage  of  a  non  compos  is  totally  null.  -      488 

66  Saving,  in  iavor  of  non  compotes^  in  the  statute  of 

limitations ;  and  in  the  act  for  proclamation  of  fines.        ib. 

67  A  non  compos  ought  not  to  be  allowed  to  levy  a 

fine;  but  if,  notwithstanding  his  incapacity,  he 
has  once  been  admitted  as  a  cognizor,  there  can 
be  no  relief,  at  Law,  against  a  fine  so  levied :        *        ib. 

68  The  rule,  at  Law,  with  respect  to  a  recovery,  sufler- 

ed  by  a  non  compos^  is  the  same;  fieri  non  debet ^ 
sedjaciumvalei:  -      ^  -  '   -      48l> 

69  But,  though  all  acts  of  record,  done  by  a  lunatic 

himself,  are  valid ;  he  cannot  suffer  a  recovery  by 
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attorney,  or  make  a  tenant  to  thepnec^e  by  deed; 
finr.  these  are  matters  en  pais^  and  may  be  avoided. 

11.489,490 

70  Parol  evidence  of  insanity  cannot  be  admitted  to 

contradict  judicial  acts,  affirming  the  sanity  of  the 
party:  bat,  notwithstanding  the  legal  validity  of  a 
fine  levied,  or.  of  a  recovery  suffered,  by  a  luna- 
tic, in  person,  is  not  to  be  disputed;  Equity » 
though  it  cannot  reverse  such  records,  may  still 
give  relief:  ...  490, 491 

71  this  will  usually  be  done,  by  allowing  such  convey- 

ances  to  stand  as  security  for  actual  advances 
made  to  the  lunatic,  but,  ultrd  those  demands,  de- 
claring the  fraudulent  parties  to  be  only  trustees, 
and  decreeing  a  reconveyance.     -  «      491, 493 

72  In  what  cases  a  reconveyance  may,  possibly,  be  un- 

necessary, where  a  conveyance  has  been  made  by 
deed  (not  by  act  of  record,)  which  deed  is  ordered 
to  be  delivered  up.        -  -  -    492, 493 

73  By  whom  the  feofihient  of  a  nan  compos  may  be 

avoided.  -  ...  493 

74  In  what  case  livery,  to  complete  a  feoffment,  may  be 

valid,  though  the  party  making  it  be,  at  the  time, 
noneompos.         -  -  -  -        ib. 

75  The  next  of  kin  of  a  luuatic  cannot  support  a  bill, 
•  even  to  perpetuate  testimony,  with  respect  to  his 

concerns.  •  -  -        ib. 

76  A  Court  of  Equity  has  no  jurisdiction  to  set  aside  a 

will;  but  may  decree  executors,  who  have  ob- 
tained probate  fraudulently,  to  be  trustees  for  the 
nextofkiu;  or  compel  them  to  consent  to  a  re- 
peal of  probate.  ...     493^  404 

77  A  will,  set  aside  a^  to  real  estate  at  Law,  remains  in 

force  as  to  personalty,  till  declared  invalid  by  the 
Ecclesiastical  Court:  how  far  Equity  may  inter- 
fere in  such  a  case.  -  -  -      494 

78  Practice,  when  an  executor  becomes  non  compos.    -        ib. 

79  What  conveyances,  or  settlements,  are  overreached 

TOL.  II.  RR 
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by  an  iiiquisition:  and  what  instromenlB)  execut- 
ed by  a  peraoii  of  weak  intellects»  cannot  standi  •  ii.  49& 

80  A  devisee  is  not  bound  to  shew  the  sanity  of  his  tes- 

tator ;  unless  the  heir  can  prove  such  testator  to 

have  been,  at  one  time,  non  compos.  -        ib. 

81  Acts  done  in  a  lucid  interval  are  valid;  and  the  in- 

^uiaitipn  is  nol  conclusi^.  -  -  -      496, 496 

82  An  heir  at  law  is  entitled  to  an  issue  to  try  the  Va- 

lidity of  a  will  by  which  be  is  disinherited;  and, 
generally,  has  his  costs  allowed.  -  -      496 

83  Specific  perforniance  moy  be  decreed  as  to  a  con- 

tract by  which  a  party,  since  become  non  compos^ 
bound  himself  when  he  wasof sound  understanding:        ib* 

84  and,  under  peculiar  circumstances,  Equity  will  not 

set'  aside  a  contract,  actually  overreached  by  an 
inquisition:  ....      497 

85  and  will  refuse,  when  twenty  years  have  elapsed  af- 

ter a  covweyance^  and  two  subsequent  purchases 
have  intervened,  to  examine  thesanity  of  the  orig- 
inal conveyer:     -  -  -  -  ib. 

86  but  a  will  has  been  set  aside  after  forty  years'  pos- 

session under  it,  and  in  prejudice  of  a  purchaser.        ib. 

87  The  supposed  discrepancy  between  these  decisions 

examined;  and  their  consistency,  in  point  of  prin- 
ciple, vindicated:  -  -  407|  408 

88  and  the  case  of  Squire  v.  Pershall  (upon  which  the 

-  objections  have  been  founded)  stated,  from  a  bet- 
ter report  than  that  to  be  found  in  Viner's  Abridg- 
ment.    -  -  -  -  499,600 

89  If  a  bequest  to  a  non  compos  cannot  be  applied  ex- 

actly as  the  testator  intended,  it  may  be  em- 
ployed in  a  different  way,  for  the  lunatic's  benefit.      500 

90  Course  to  be  pursued,  when  one  of  Uvo^  or  more, 

partners  becomes  non  compos:  both  with  a  view 

to  the  interest  of  the  lunatic  himself,  and  also  in 

justice  to  his  partners.  -  -  600, 601 

'     91  Proceedings  under,  and  effect  of,  a  sequestration  of 

^  a  church  livings  when  such  sequestration  is  grant- 
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ed  on  aceeant  of  the  lanacy  of  the  idcmnbent :  ne- 
cessary partitB  to  a  suit  by,  or  against,  the  seques- 
trators. -  -  -  -    ii.  601 

92  General  rule;  respecting  ptirties  to  a  suit  in  which  a 

non  compos  is  concerned.         •*  -  501, 508 

93  An  aetioDy'or  suit,  on  behalf  of  anon  compos,  should 

'  be  instituted  in  his  name;  unless  tbis  would'  be 
tb  make  him  stultify  himself.  -  -      50£i 

94  Ground  of  the  general  rule  which  requires,  that,  in 

cases  where  a  lunatic's  property  is  concerned,  he 
should  be -made  a  party.  <-  ^.        502,508 

95  A  writ  ofneekeat  may  issue  on  behalf  of  a  lunatic.       503 

96  Course  of  proceedings,  ivhen  a  non  compos  is  de- 

fendant. 4  .  .  •        jb. 

97  In  what  case  a  commission  of  bankrupt  may  be  taken 

out  against  a  non  compos.         -  -  *       503, 504 

98  Practice,  as  to  the  demands  of  a  solicitor,  in  respect 

of  business  done  in  behalf  of  a  lunatic,  by  direc- 
tion of  bis  committee :  and  extent  of  the  solicitor's 
/ten.     w  .  •  *  .      504 

MAINTENANCE  OF  INFANTS.  See  Exboutors, 
-  '  53.^59 ;  TBsTAifBNTAnY  Dispositions,  20S;' 

MAINTENANCE  OF  SUITS.  See  Privilege  op  Par- 
liament, 19 :  Prosecution  of  Suits,  73.  - 

MALUM  PROHIBITUM  &  MALUM  IN  SE.  See  Aosn- 
GY,  50,  BakIlruptoy,  114,  115,  iHS). 

MANOR*  See  Confusion  of  Boundaries,  6 ;  Copyholds; 
Intbstacy,  lO;  Lunacy,  6 10$  Tithes,  16. 

MARRIAGE*  See  Bankruptcy,  9, 1 1, 12;  Expectant 
Heirs,&c.I&^I9;  Lunacy,65;  PROsBCUTioiroF 

SVJITS)83;  SsTTLBMBNT'ficCONVBYANCB,12, 16^  17, 

21u^4^4(V 41,94,  ISO;  Specific  Performance, 
124^126;  Testamentary  Dispositions, d2.i^4» 
276, 277»  285,  289,  291 ;  Trusts,  52, 53. 
MEMBERS  OF  PARLIAMENT.  SeePRiviLEoBOPPAR- 

LIAMENT". 

MERGER.    See  Settlement  &  Conveyance,  IS  1, 159. 
MINES.    Red  Lunacy,  22^  Wavtb,  84i 

jlM9'    •*'     -"  • 
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MISTAKE.  See  Arbitration,  28 ;  Settlement  &  Con^ 
vBYANCB,  139;  Specific  Performance,  22,61, 
117;  Testabientary  Dispositions,  113, 131, 191, 

194,231,255,307. 

MODUS.    SeeTiTHEs,46,  47,  58—61,65. 

MONEY,  PAYMENT  OF,  INTO  COURT.  See  Execu- 
tors,  5,  26,35;  Mortgages,  27;  Partnership, 
13 ;  Privilege  of  Parliament,  3 ;  Prosecution 
of  Suits,  1 74 ;  Settlement  &  Conveyance,  121, 
127_1S2,  134;  Trusts,  42. 

MORTGAGES.    See  Bankruptcy,  90,91, 132;  Lunacy, 

22,59 62;  Partition,  1 0;  Solicitor  &  Client, 

66;  Testamentary  Dispositions,  125, 232 — ^234, 
266,  267,  269,  274, 322 ;  Waste,  31 . 

1  When  a  mortgage  loan  has  been  connected  with  any 

other  bargain  beneficial  to  the  lender,  the  transac- 
tion may  be  set  aside.  -  -  -  iL  180 

2  A  mortgagee  must  not  purchase  the  equity  of  re- 

demption for  less  than  others  would  baFe  given: 
rule,  on  this  subject,  when  the  mortgaged  premises 
are  to  be  sold  under  a  commission  of  bankrupt.  180, 181 

3  A  renewal  obtaitied  by  a  mortgagee  of  leasehold 

premises,  will  be  considered  a  graft  on  the  old 
lease.  ....      181 

4  A  stipulation  for  possession  of  lands,  to  he  account- 

ed for  at  an  undervalue,  in  discharge  of  a  loan,  is 

a  bargain  which  Equity  will  not  sdffer.  -        ib« 

5  A  distinction  must  be  made  between  a  stipulation  for 

limited  redemption,  and  a  collateral  agreement,  at 
the  time  of  an  absolute  sale,  for  limited  repurchase; 
if,  in  the  latter  case,  the  first  owner  entered  into 
no  covenant  to  repay  the  money;  such  a  covenant 
is  not,  indeed,  absolutely  essential  to  constitute  a 
.  mortgage;  but  its  absence  may  be  material,  in 
explanation  of  the  nature  of  the  transaction.       ISij  182 

6  A^  recital  in  the  assignment  of  a  mortgage  of  the  sums 

due,  will  not  bind  the  mortgagor,  unless  he  was  a 
party  to  the  assignment.     -  j  18^183 

7  Payments  made  by  a  mortgagor  to  the  mortgagee, 

before  be  has  notice  of  an  a^sii^ment,  must  be  al- 
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lowed;  as  must  any  right  of  set-off^  or  mutual 
claim :  for,  whatever  rights  the  mortgagor  had  as 
against  the  mortgagee,  the  same  may  be  made 
available,  to  the  like  extent,  against  the  assignee,  ii.  183 

8  A  mortgagee  who  has  collusively  left  the  title  deeds 

with  the  mortgagor,  may  be  postponed ;  but,  the 
mere  circumstance  of  not  taking  the  title  deeds,  is 
not  a  sufficient  ground  for  such  postponement.   183, 184 

9  A  mortgagee  has  no  right  to  shew  his  mortgagor's 

title;  it  will  make  no  difference,  as  to  this  rule, 
to  say,  that,  the  mortgagee  was,  once,  tenant  in 
common  of  the  estate  mortgaged,  and,  as  such, 
might  have  been  compelled  to  produce  the  deeds 
in  his  hands,  for  the  inspection  of  the  other  ten- 
ant in  common.     -  •  .  .       184 

10  In  what  case  the  real  owner  of  an  estate  may  be  fix- 

ed with  a  loan  advanced  to  another,  upon  security 

of  the  estate.       ...  184,185 

11  On  a  bill  in  Equity  brought  by  a  mortgagee,  if  the 

defendants,  having  a  right  to  redeem,  admit  the 
title  of  the  plaintiff,  the  Court  may,  at  once,  make 
an  order,  or  decree:  rules  of  practice  in  such 
cases:  ...  186,  186 

12  The  statute,  relative  to  this  matter,  seems  to  have  been 

superfluous  as  to  Courts  of  Equity ;  though  neces- 
sary to  give  the  jurisdiction  to  Courts  of  Law.    -      186 

13  A  mortgagee  is,  generally,  allowed  his  costs;  by  op- 

pressive conduct,  however,  he  may  not  only  lose 
his  own  costs,  but,  be  compelled  to  pay  those  of 
the  other  parties.  .      •  .  .       jb, 

14  When  a  tender  of  the  mortgage  debt  has  been  re* 

fused,  the  mortgagee  may  be  fixed  with  the  costs 
of  a  suit  for  redemption;  and  may  even  lose  inter- 
est from  the  time  of  the  tender.  -  -      187 

15  Arrangement  of  costs,  when  a  mortgagee  first  files 
^  a  bill  for  an  account,  and  afterwards  converts  it 

into  a  bill  for  foreclosure.  -  -        ib. 

16  An  equitable  mortgagee  of  one  who  becomes  a 

bankrupt,  mu«t   personally,  pay  the  whole  ex- 
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peoies  of  •  pelitioD  for  mde  of  A9  eiiale;  unless 

the  assignees  make  some  improper  oppositioa^  ii.  1 87, 188 

17  In  wbat  Courls  titles  to  lands  in  the  West  Indian  co- 

lonies are»  regularly,  to  be  decided :  •  188 

18  Upon  contracts  as  to  land  in  the  colonies,  the  Coqrt 

of  Chancery  here  has  jurisdiction,  when  the  con- 
tracting parties  are  in  this  country:    *  -       ib. 

19  In  such  case,  if  a  mortgagor  file  a  bill  for  redemp- 

tion here;  subsequent  proceedings,  by  the  mortga- 
gee, in  the  colonial  Court,  for  foreclosure,  will 
be  restrained;  for,  in  this  instance,  the  nile^  that, 
a  mortgagee  may  use  ail  his  remedies  at  one  and 
the  same  time,  must  be  qualified:        *  188, 189 

20  Reasons  on  which  the  necessity  of  this  qualificntion 

rests,  whilst  the  general  rule  remains  unimpeach* 
able :  *»if,  whilst  the  accounts  of  a  colonial  mint* 
gage  were  in  course  of  being  taken  there,  the 
mortgagee  might  proceed  on  a  bill,  subsequently 
filed  in  the  colonies,  for  a  foreclosure;  the  moirU 
gagor  might  be  most  oppressiTely  harassed.        189, 190 

21  When,  howeyer,  a  sale  of  a  mortgaged  colonial  es- 

tate has  taken  place,  undeir  the  process  of  a  local 
Court  having  competent  jurisdiction;  fraud,  on- 
ly, can  authorize  Courts  of  Equity  in  this  country 
to  overhaul  the .  transaction ;  and  the  avennent 
of  fifaud  must  be  such  thaX  issue  may  be  taken 
thereon*  -  -  •.  ^  -      190 

22  Proceedings  in  foreign  Courts  can  only  be  restrain- 

ed by  iojoining  the  parties.        -  - .      190, 191 

28  To  mortgages  of  West  Indian  property^  all  the  prin- 
ciples established  with  rsspect  to  morlgages  in  this 
^uQtry  are  applied,  by  Ae  Courta  liere;  with 
one  exception,  as  to  directing  a  sale*  instead  of  a 
foreclosure,  of  the  mortgage^  pr^inisi^.  -      191 

24  A  mortgagee  who. has  the  legal  estate, and  therefore 
may  enter  into  possession,  cannot  ha]re  a  receiv- 
er appointed:  but  an  equitable  mprtgpigee  may, 
when  no  l^;al  mortgagee  is  in  possesaion.  -        ib. 
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25  RuIm  of  proceeding  Mid  the  appoiotmeot  of  receiF* 

0f9i  where  4be  legal  mortgagee  has  not  taken  pos- 
•essioii,  a  recover  may  be  appointed,  on  the  ap- 
plication of  an  equitable  mortgagee ;  for,  the  le- 
gBl  mortgagee  may,  notwithstanding,  take  pocses- 
•ion.  •  «  *-      .  .  ii.l92 

26  How  a  first  mortgagee  in  possession  may  apply  sur- 

plus rent.        ....    102,  198 

27  In  taking  an  account  against  a  mortgagee  in  pos- 

session, r^s/^  are  not  often  directed:  but,  when  a 
mortgagee  in  possession  holds  ofcp,  after  bis 
whole  demand  is  more  than  satisfied^  he  must  ac^ 
count  for  the  balance,  with  simple  interest,  at  least: 
though  he  cannot  be  called  upon  \o  pay  money 
into  Court,  unless  he  admit  that  he  has  been 
OFcrpaid.  •         -      -  ^  •  193^  194 

28  In  taking  the  accounts,  actual  Aaud  is  not  necessary 

to  charge  the  mortgagee ;  he  will  be  answerable 
for  gross  mismanagement ;  unless  the  blame  attach 
equally  to  the  mortgagor:  '       •  -      194 

29  If  a  mortgagee,  after  recOFering  in  ejectment^  collu- 

sively  refuse  to  enteri,  he  will  be  charged  with  the 
rents  he  might*baFe  made  t  «  -  «        ib. 

30  but  a  mortgagee  is  not  bound  to  speculate,  and  if 

be  doso^  it  will  beat  hisown  haaeard :  the  fair  feats 
and  profits  are  what  he  ought  to  take,  and  what 
be  must  account  for.  *-  ...      195 

31  The  policy  of  the  statuteiof  limitations  applies  as 

strongly  to  mortgaged  estates,  as  to  any  others : 
rules  on  this  subject,  «  «  v       ib« 

32  With  respect  to,  what  is  termed,  a  fFeUh  mortgage, 

the  time  begins  to  run,  only  from  the  period  at 
which  tho  debt  was  satisfied.  ^  •  -  195, 196 

33  Parol  CFidence  is  admissible  to  shew,  that,  an  estate 

has  been  treated  as  affected  by  a  subsisting  mort- 
gage. -  -  -,  •         196 

34  Between  persons  haFing  equal  equity,  he-who  holds 

Uie  legal  title  may  make  alJ  4he  admntage  of  it 
which  the  Law  allows:  thus^  it^puism  mortgagee 
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*  purchase  the  first  iDCumbranoe,  carrying  with  it 
the  legal  estate,  no  intermediate  mor^^agee  can 
take  the  estate  out  of  his  hands,  without  redeeming 
the  last  incumbrance  as  well  as  the  firstr  •  ii.  190 

35  but,  the  legal  estate  of  the  first  mortgagee  will  not 
protect  subsequent  interests,  purchased  with  no- 
tice of  mesne  incumbrances*  ^  •      197 

S6  Where,  by  concealing  his  own  incumbrance,  a  first 
mortgagee  has  induced  another  to  advance  mo- 
ney on  the  estate;  the  first  mortgagee  will  be 
postponed  to  the  second.     -  -  -         ib* 

37  A  puisne  mortgage  will  not  unite  with  the  first  le- 

gal estate,  unless  both  are  held  in  the  same  right, 

197, 198 

38  A  mortgage  in  fee  descends  on  the  heir  of  the  mort- 

gagee, but  the  heir  holds  it  in  trust  for  the  per- 
sonal representative.  -  .  •  196 
89  When  an  estate  subject  to  a  mortgage  devolTes  up- 
on an  infant,  and  a  receiver  is  appointed,  such  re- 
ceiver is  usually  directed  (equally  for  the  sake  of 
the  incumbrancers  and  the  infiint,)  to  keep  down 
the  interest :  but,  if  the  incumbrancers  do  not  avail 
themselves  of  the  order,  the  heir  of  the  infant,  in 
case  the  latter  should  die,  must  take  the  estate 
subject  to  the  incumbrances,  as  they  actually 
stand.              ....  196, 199 

40  No  doubt,  a  person  who  acquires  an  estate  which  is 

subject  to  a  charge,  for  his  own  benefit,  may,  (sup- 
posing him  to  be  sui  Juris)  keep  up  the  charge; 
in  Equity,  this  question  turns  upon  the  intention 
of  the  party  in  whom  the  two  interests  are  united :      199 

41  where  the  party  is  incapable  of  expressing  any  in- 

tention. Equity  considers  what  is  most  advanta- 
geous to  him;  not  r^;arding  any  class  of  represen- 
tatives: -  -  -  199,200 

42  however,  when  a  testator's  intention  to  change  the 

character  of  the  property  can  be  collected,  effect 
^       will  be  given  to  that  intention,  although  it  has 

not  been  expressly  declared :  -  -      200 
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4S  and  ^where  the  property  has  been  duly  oonyerted,  it 

mast  be  taken  in  the  state  in  which  it  is  found.       ii,  200 

44  By  what  acts  a  man  takes  upon  himself  a  mortgage 

granted  by  another;  and,  in  what  order  assets  are  '. 
'  to  be  applied,  in  discbarge  of  mortgage  debts.  201 

45  A  mortgagee  who,  after  foreclosing  the  equity  of  re-^ 

demption,  proceeds  on  the  bond,  opens  the  fore- 
closure. -  -  -  -        ib. 

46  A  decree  for  sale,  instead  of  a  foreclosure,  is  a  course 

which   (though  common  in  Ireland,  and  in  the 
West  Indian  colonies)  is  not  adopted  in  English 

•  Courts  of  Equity:  or,  at  any  rate,  only  when  the 
mortgagee's  bill  is  taken  pro  confesso:  -      203 

47  Of  course,  a  mortgagee  cannot  object  to  a  sale,  when 

he  has  framed  his  bill  for  that  very  relief.  ib. 

48  In  what  case  a  sale  may  be  had,  when  a  mortgaged 

*:  estate  devolves  upon  an  infant.  -  -      203 

49  Rule  to  be  observed  by  a  co-executor,  when  another 

executor  has  given  an  insufficient  mortgage  secu- 
'    rity  to  his  testator.  *  »-  -       ib. 

50  IV  hen  it  i&3  provided,  that,  on  deianlt  of  payment, 

the  mortgagee  may  sell  the  estate,  he  can  make  a 
good  title,  without  the  necessity  of  any  co-opent- 
'    tion  on  the  part  of  the  mortgagor.        -  -       ib» 

51  In  what  cases  a  mortgagor  will  be  injoined  from  cut- 

'    :  ting  timber.         ....      204 

52  Underwood  is  considered  as  a  crop:        •  -       ib. 

53  A  vendor  may  have  the  vendee  restrained  from  cut* 

ting  timber,  before  his  money  is  paid:  and  a 
mortgagor  in  possession,  or  a  mortgagee  in  fee, 
may,  in  certain  cases,  be  injoined  from  cutting 
timber.  «  ...  ib. 

54  A'de|>osit  of  title  deeds  may  operate  as  an  equitable 

mortgage;   not  to  be  displaced,  even  by  debts 

•  due,  on  simple  contract,  to  the  Crown:  20& 

55  but,  if  accompanied  with  a  written  agreement,  that 

must, /ynfiuf/octtf,  determine  the  purpose  of  the 
deposit:  in  other  cases,*parol  evidence  is  admitted. 

206,306 

56  The  lien  by  possession  of  deeds  arises,  only,  when 
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the  depMit  mm  nrnde  ••  ii  |>rM»tMC«rit]r:  but  a 
defMwit  of  deeds  with  a  third  person,  may,  if  such 
iras  the  intentJon,  raise  an  eqaitable  mortgage.   '  U.  206 

57  Additional  advances  may  be  charged,  as  a  ficit  upon 

deeds  previously  deposited  9  in  this  respect,  a  eon- 
Btrnetive  mortgage  is  more  adFantageona  than  a 
legal  and  actual  one;  for,  when  a  mortgage  is 
taken  by  a  legal  conveyance,  the  estate  can  be 
farther  charg^  by  legal  contract,  only;  and  not 
'  by  inference.       «        •  •  k.     206LJ208 

58  To  vrbat' extent  the  possession  of  title  deeds,  tboogh 

bot  deposited  so  as  to  create  an  eqnitable  mort* 
gage,  may  be  of  value  to  a  creditov:.-Jtill  ha  is 
paid,  the  owner  may  find  insuperable  difficulty  iii 
getting  back  the  deeds.  -  208 

$S  ftules  as  to  mortgage  debts,  where  the  mortgagor 

becomes  bankrupt:  -  >^      .         •208,209 

60  When  a  first  mortgagee  has  obtained  an  order  (from 

the  Conrt  sitting  in  bankruptcy)  for  a  sale;  if  a 
second  mortgagee,  who  has  not  come  in  under  the 
contmission,' v^ill  not  join,  no  title*  can  be  made  f       209 

61  A  'mortgagee  who  has  proved  under  a  commission, 

cannot^  retract  bis  election:  but,  though  he  may 
have  given  up  the  deeds,  on  receiving  tke  produce 
of  a  sale  of  the  morfginged  premises;  should  that 
sale  be  set  aside  bis  lien  will  revive.  -      210 

62  A  /ten,  in  the  nature  of  a  mortgage,'  may  be  acquire 

ed  by  an  assignment  of  tfie  **  rents  and  profits"  of 
'  an  estate*  -         •       ♦•  ^  -  -       ib.. 

63  Practice,  when  a  mortgagee  bas  lost  the  title  deeds 

of  the  mortgaged  estate:     *  -  -^       ib. 

64  the  objection  to  making,  in  such  case,  merely  the 

usual  decree,  for  redemption  and  reconveyance, 
(leaving  the  mortgagor  to  bring  bis  action  of  tro* 
ver  for  the  title  deeds,)  seems  to  be,  the  disincli- 
nation of  Courts  of  Equity  to  take  up  causes  by 
'   parts;  thereby  multiplying  suitii        -  '*   •      211 

65  A  mortgagee  who  has  lent  money  to  the  same  party 

on  the  security  of  two  estates,  may  insist  upon  be- 
ing redeemed  ds  to  both,  or  neither.  -      212 


imtx.  m» 


•  »f 


MORT6AG£S_coiili]iMei/. 

66  A  ^ubaeqvent  mortgagee  must  redeem  a  prier  m^rt- 

.    gage  entirely,  if  at  ^Ih         «       .         ^'  -  ii.212 

67  What  parties  are  necessary  t0  a  bill  for  redemption.  212|  218 

68  The  time  first  fixed  for  paymeat^f  mortgage  money 

js  usually  enlargedt  when  the  mortgagor  is  defen- 
dant ;  but  a  platntifi^  asking  to  redeem,  should 
bare  his  money  ready.  -  ^      218»  214 

69  In  what  case  dismissal  of  a  bill  for  redemption  oper- 

ates as  a  foreclosure.  *  «  ^     •      214 

70  In  general  cases,  iuterest  on  a  bond  is  not  allowed  be* 

yond  the  penalty;  but,iiolirttbslaBding  aboodlm 
been  giiren  as  an  additional  security  for  a  mortgagee 
debt,  the  mortgage  itself  is  given  to  secure  pay* 
ment,  D^  of  the  bond,  but»  of  the  money  borrowod^ 
and  a/i  interest  accruing  thereon;  if,  therefoire,  the 
creditor  resort  to  his  specific  /ten,  the  penalty  of 
•the  bond  is  out  of  the  quostisn;  and,  on  this  prin- 
ciple, the  obligation  of  a  surety  may  b^  more  ex- 
tensive  th«m  thai ^ofbis^pripoipal.        '    ,  ^       214|216 

71  Whi^t circumstances  are  necessary  to  bving  either  in- 

fiinty  or  lunatic,  trustees  wjthin  the  statutes  en- 
abling such  parties  to  convey:  ^  -      215 

72  and,  io  what  cases  the  transactioQ  will  bf  supported, 

though  an  infant  h^o  conveyed  as  being  »  trustee 
within  the  stetfite,  though  in  fiictho  was  not*    215, 216 

73  A  subsequent  statute^  or  judgment,  may  be  ticked 

to  a  first  mortgage:  even  a  bond  may,  as  against 
the  heir  of  the  mortgagor,  be  tacked;  in  order  to 
prevent  a  circuity  of  suits.  -        •    ,  -  216|  217 

74  Practice,  when  a  mortgagee  of  tho  equity  of  redemp- 

tion becomes  such  pendente  lite.        -  -      217 

75  A  mortgagee  may  have  a  receiver  appointedi  but 

cannot  charge  for  receiving  the  rents  personally: 
and  if  he  take  possesoioB,  he  cannot,  in  ordinary 
cases,  appoint  a  receiver.  -         . .     -       ib. 

76  A  mortgagee  cannot  bo  compelled  to  take  posses- 

sion,  which  would  subject  him  to  account;  but, 
IV  hen  be  thinks  fit  to  entOTt  l)e  must  apply  the  rents 
and  profits  in  reducin|f  the  incumbrances;  uot 
only  by  paying  the  current  interest;  but,  any 


6d6  INDEK. 

MORTOA6ES_condiitfed. 

rears  which  may  hsve  accrued^  eren  prior  to  the 
estate  of  the  tenant  for  life.  -  «  ii.218 

77  Rale,  when  a  mortgaged  estate  is  held  by  lease  for 

lives,  as  to  filling  up  the  lives,  if  any  drop.        218, 219 

78  Where  an  estate  is  only  ednditional,  for  repayment 

of  money,  there  the  land  is  merely  the  accident, 
the  money  is  the  principal ;  when  the  debt  is  dis- 
charged, the  mortgagee's  interest  in  the  land 
ceases  of  course;  and  every  kind  of  evidence  may 
*     be  admitted  to  shew  the  payment.       •  -       219* 

MORTMA IN.    See  CHARrriEs,  27—33. 

MULTIFARIOUSNESS.    See  Prosbcution  of  Suits,  93. 

NAME  IN  A  WILL,  CONSTITUTING  A  PRESCRIB- 
ED  CONDITION.  See  Tbstambntart  Dispo- 
sitions, 317* 

NE  EXEAT.  See  Lunacy,  95 ;  Privilbgb  op  Parlia- 
MBNT,  16;  Prosecution  op  Suits,  157 174« 

NOTICE.  See  Agency,  18,  105—109,  IIS;  Annuities, 
26;  Arbitration,  15,29;  Bankruptcy,  IS;  Ex- 
pectant Heirs,  13;  MoRTOAOBs,  7;  I^rosecu- 
-  TiON  op  Suits,  104,  149,  154;  Settlehbnt  & 
Conveyance,  1,  2,  7B,  80,  82, 98, 1 13;  Specipic 

Pbrpormance,  56 58, 64, 122;  Testamentary 

Dispositions,  292;  Tithes,  40;  Trusts,  30. 

NUNCUPATIVE  WILL.  See  Tbstamentary  Disposi- 
tions, 69—76. 

OCCUPANCY  OF  ESTATE  pur  autre  vie.  See  Intes- 
tacy, 1;  Testamentary  Dispositions,  11,  12. 

PARAPHERNALIA.    See  Testamentary  Dispositions, 

67. 
PARLIAMENTARY  PRIVILEGE-     See  Privilbob  of 

Parliament. 
PAROL  EVIDENCE.    See  Evidence. 
PARTIES.  See  Bankruptcy,  137, 184;  Lunacy,91_96; 

Mortgages,  67 ;  Partition,  10;  Partnership, 

29;    Prosecution  op  Suits,  37,  49,  51  ...53; 

Sureties,  18-.20;  Trtots,  46. 
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PARTITION.    See  Waste,  4. 

1  Courts  of  Equity  hare  no  original  jurisdictioii  in 
partition,  but  issne  oommissioM  for  that  purpose, 
on  account  of  the  difficulty  attending  partition  at 
common  Law :     «  -  -  -  i.  244 

3  the  suitor  must  state  upon  the  record  his  own  title, 

(and  the  titles  of  the  defendants,  as  well  as  he  is 
able,)  but  the  Court  will  direct  an  inquiry  to  as-  * 
certain  who  are,  together  with  him,  entitled  to  the 
whole  subject  of  partition:  -»  -        ib. 

8  and,  by  usage,  a  commission  is  considered  due, 
wherever  the  writ  would  lie;  as,  also,  in  some 
cases  where  a  writ  could  not  be  granted.  <-  '  245 

4  At  Law,  partition  is  effected  by  judgment  of  the 

Court,  which  concludes  all  parties  to  the:judg* 
ment:  in  Equity,  partition  proceeds  upon  con- 
veyances to  be  executed  by  the  parties:  and  if  an 
infiint  be  a  party,  the  conveyances  of  all  the  par*  ' 
ties  must  be  respited.  -  -  «        ib» 

5  Under  a  writ,  partition  alone  can  be  had;  under  a 

commission  an  account  may  be  decreed  at  the 
same  time.  -  -  •  -        ib. 

6  Commissioners  appointed  to  settle  a  commission  must 

not  consider  themselves  as  agents  for  any  of  the 
particular  parties;  they  owe  an  impartial  duty  to 
the  Court.  -  -  .-  -      Sift 

7  Partition  may  be  had  by  joint-tenants,  tenants  in 

common,  co^parceners,  and,  under  circumstances, 

by  tenants  in  dower.  -  •<  -        ib. 

8  A  demurrer  to  a  bill  for  partition  will  not  hold,  on    • 

the  ground  of  the  inconvenience  of  its  being  a  tem- 
porary partition;  the  owner  of  the  inheritance 
not  joining  in  the  suit:  or,  because  parties  may 
subsequently  come  in  esse  who  will  be  entitled :  ib. 

9  nor  will  the  difficulty  of  settling  a  partition;  or  the 

minuteness  of  a  party  *s  interest,  be  a  sufficient  ob- 
jection. -  -  -  ^   '  247 
10  A  mortgagee  is  not  a  necessary  party  to  a  partition; 
the  joint-tenants  of  the  equity  of  redemption  vaky 
have  a  partition  as  between  themselves.               -    «    ib« 
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U  A  bill  lies  for  paititiimaf  tithes;  or  of  aa  adrowaoa ;  i.  247 
12  fom  of  a  decree*  in  asnit  of  the  latter  descriptimi.  248 

IS  Favtition  is  not  a  good  execution- of  a  power  to  ^sell 
or  exchange;"  the  two  transactions  have  some 
things  in  common,  but,  still  are>  essentially,  dis- 
(incttf  •  ••■  m  m        ib« 

14  Mere  partition  does  not  revoke  a  previous  devise; 

b«t  the  dUghlsst  addition)  to  the  purpose  of  par- 
tition does:  even  an  agreement  for  a^partilioD,  in 
executing  which  eompensaiiom  is  neoessnry^  re- 
vdcesawill.  -  .   .  «  -  248,249 

15  When  an  undivided  share  of  an  estate  is  in  lease, 
'  Che  IsMee  i»  a  necessavy  party  to  a  bill  for  parti- 
lion:  and  the  existence  of  a  lease  mayy  under  pe- 
culiar eircumstancesi  bean  insufmoun  table  eb* 
jection  to  a  partition.     .     ••        :'    -  ^  249, 260 

16  A  partition  by  parol  agreement  will  not  be  disturb- 

"  ed  after  a  length  of  time.    '  «  «r  .      250 

17  Rule  as  to  costs,  on  a  bill  for  partition.  -  «        ib. 

18  A  paortilion  never  afftctn  theiinCerests  of  persons  not 

-  parties  thereto.  -  *<  -        ib. 

19  Dutyofcammissioner8,andpaymentoftheircharges*260,251 

20  Ptactice,  whette  two*  different  vetoms  are  made  un- 

der a  commission  for  partition.  * .  i  2^1 

PARTNERSHIP^  See  Bankruptcy,  118,  119,  IS5, 
L37~15|,  156^159^  162, 163;  Exbcutms,  29* 
63 ;  LuKACV,  90;  Prosecvtiom  >  op^  Suits,  29 ; 
Solicitor  &  Client,  30.  .     - .  > 

1  If  the  obligations  of  partnen^.be  not  determined  by 

express  contract,  the  I«aw. implies  them.  -  ii.  163 

2  Onet  partner  cannot-  withdraw  joint  property  from 

.  its  liability  to  the  joint  debts:  but,  in  all  transac- 
tions refierribley  in  tboi  usual  course  of  business,  to 
thai  partnership  dealings,  the  act  of  one  partner 
hinds  thei  whole  firm  c    .  «   .  ••     *  168,  164 

:  3  and  subsequent  acquiescence  m  the  irregular  act  of 
one  partner,  oiay  bind  the  others^  as  much  as  pre* 
nious  oonsantk      ......         .  .      IM 

.  .    4  A  debtor's  ^uml  engagement  to  pay  the  debt^ta  a 
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•  tbird  person  is  not  within^  the  statute  of  iWind»^ 
and  such  promise  made- by  oae  partner  hinds' (he 
whole  firm,      •    «•  •  •    <   .         •  ii.  164 

0  Equity  exercises  no  jurisdictiou,  and  will  not  inter« 
fere,  where  one  partner  violates  a  covenant,  yet  the 
other  does  not  choose io  dissolve  the  partnership:      166 

6  bnly  a  bill  for  an  account^  merely,  need  not  pray  a 

disscrfution  of  the  partnership;  though  the- Court 
will  not,  in  such  case,  undertake  the  iiUeirim  man- 
agement  of  the  concern !     «-  -  -        ib» 

7  nor  will  a  receiver  be  appointed^  except  for  the  pilr-^ 

pose  of  winding  np  tho  concern  conclusively;  to 
obtain  which  decisive  interference,  breach  of  con- 
tract,  or  abuse  of  trust,  must  be  fully  estufolished:       166 

8  though  a  partner  who,  short  of  this,  hasacted  impro- 

perly, may  be  restrained  from  doing  certain  acts 

in  future.  -     •;         -.^  ••  166,167 

9  The  appointment  of  a  receiver  of  partnership  pro- 

perty must,  simost  inevitably^  be  fatal  to  the  con* 
cern;  before  that  step,  4(erefore,  is  taken, -the 
Court  always  pauses,  to  consider  its  necessity*    «      167 

10  One  partner  must  not  consult  his  own  individual 

benefit,  to  the  injury  of  his  co-partners,  as  to  their 
joint  concerns.    -  -  *    •         "-        ib. 

11  Whother  the  goodwill  of  a  partnership  business  sur- 

vives, has  been  questioned;  and  a 'distinction  has 
been  sug^gested,  in  thia  respect,  between  commer-   ' 
eialand  professional  partnerships*       -  •      168 

12  Parties  bound,  to  each  other  to  promote  a  joint  con- 

cern^ must  not  engage  in  another  ooaeerii,  which, 
necessarify^  gives  them  an  interest  adveMe  to  their 
original  undertaking.  -      •  w     .      168, 169 

IS  One  partner  may,  in  general,  object  to  paying  into 
Court  partnership  funds  in  his  possession,  un- 
less the  others  do  the  same;  or  if  he  shew-  a  ba- 
lance in  bis  fiivor:  but  this  rule  haif  exceptions.         169 

14  Course  to  be  pursued  by  a  person  wbo  has  been 
fraudulently  induced  to  pay  a  premiutki  for  admis- 
sian4nla  a^partMialup.  ^  > '  — '       -^   *  ^^  *       '-169,100 
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15  A  ocMamisskm  of  bankrupt  may  be  properly  taken 

out  ID  order  to  get  tbe  bankrupt  out  of  a  pactner- 
.  ttfaipy  which  he  might  otherwise  ruin  by  his  miaoon* 
duct*  •  .  ...  -^  ii;  100 

16  A  contract  between  two  partners^  to  enable  one  of 

them  to  withdraw  funds  out  of  the  reach  of  the 
joint  creditors,  is  fraudulent:  but  a  contract  that 
a  retiring  partner  shall  receive  a  premium  for 
relinquishing  his  share,  in  what,  at  the  time,  is 
not  a  solvent  Orm,  is  not  necessarily  fraudulent*  160, 161 

17  Though  no  legal  debt  exists  in  respect  of  a  balance    .. 

due  from  a  deceased  partner  to  bis  surviving 

partners,  on  his  separate  account,  yet,  in  Equity, 

.    .         the  surviving  partners  are  creditors.   •  -      161 

18  The  manager  of  a  business,  who,  besides  a  salary,  re* 

ceives  a  share  of  the  profits,  is,  as  to  all  dreditors 

of  the  firm,  a  responsible  partner.        -  -      162 

19  The  liability  of  a  dormant  partner  arises  in  respect 

of  his  interest  in  any  profits,:  a  nominal  partner  is 
responsible  in  consequence  of  allowing  the  use  of 
his  name*  .  «  .  -        ib. 

20  Though  a  creditor  may  proceed  against  a  dormant 

partner,  yet,  he  is  not,  in  Equity  at  least,  bound  to 
include  him  in  a  suit  against  the  ostensible  partners.      163 

21  The  death  of  a  partner  dissolves  tbe  partnership,  but 

,  his  estate  remains  liable  for  debts  afiecting  it  at 
his  death,  although  the  creditor  may  continue  his 

.  dealings  as  before  with  tbe  surviving  partners: 
such  subsequent  dealings,  however,  may  be  of  a 
nature  to  exonerate  tbe  estate  of  the  deceased 
partner:  ...  163,164 

22  And  the  equity  in  favor  of  creditora  of  the  surviving 

partners,  to  compel  other  creditors  to  go  against 

^  the  estate  of  the  deceased  partner,  depends  on  the 

equities  between  the  partners  themselves*  -       164 

;t3  Equity   considers  contracts   by    partners,  though 

.joint  in  form ;  yet,  as  standing  on  a  different  foot- 

.  ing  from  other  contracts;  and  that  creditors  may 

t  ^  go  against  the  assets  of  a  deceased,  partner,  as  well 

as  against  the  survivors.        •  .  164, 166 
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34  WIh>b  partners  are  to  contribute  dkill,  as  well  as  ca- 
pital, the  incapacity  of  one  partner  may  call  for  the 
interference  of  Equity,  for  the  sake  of  all  parties,  ii.  166, 166 

25  Aoy  partner*  unless  restmiued  by  express  contract, 
may  dissolve  the  connexion  M'faenever  he  thinks 
proper;  but  the  subsisting  engagements  must 
be  wound  up.      .  .  -  «       166 

36  There  can  be  no  specific  execution  decreed  of  an 

agreement  for  a  partnership  of  undefined  diutitiou,         ibb 

27  Tf|  on  the  death  of  one  partner,  the  remaining  part- 

ners trade  with  his  stock;  they  must  account  for 

all  profits.  -  .  -  166, 167 

28  In  general,  a  cross  bill  is  necessary  to  procure  a  de- 

fendant inspection  of  documents :  but,  in  a  suit 
between  partners,  for  an  account,  this  may,  in 
some  cases,  be  had  on  motion*  «  *       167 

39  One  partner  cannot  sue  al^ne  for  a  debt  due  to  the 
partnership :  but  payment  to  one  partner  is  a  good    . 
discharge  to  the  debtor,  in  most  cases..        -        167,  168 

30  Where  a  partner  stands  on  the  defensive,  against  a 

claim  which  is  doubtful,  he  is  entitled  to  have  it 
discussed  formally  on  bill;  not  disposed  of  sum- 
marily on  petition.  *  -  •168 

31  The  profits  of  illegal  partnership  transactions  can- 

not, as  between  the  principals,  be  made  the  sub- 
ject of  account  in  Equity:  but  the  representatives 
of  a  deceased  party  cannot  refuse  an  account  of 
profits  made  by  him  in  the  course  of  such  illegal 
dealings,  when  the  denfiand  is  made  by  creditors 
or  legatees.  ...  168, 169 

32  A  separate  debt  cannot  be  proved  under  a  joint  com- 

mission; unless  the  partnership  has  done  acts 
adopting  the  debt  *  -       169 

33  Limits  of  an  extent  on  behalf  of  the  Crown  against 

one  partner.         ...  169, 170 

PATENTS, 

1  The  grantee  of  letters  patent  for  any  invention,  at 
the  same  time  that  be  secures  a  reasonable  recom- 
pense to  himself,  enters  into  a  coBtract  with  tha 
VOL.  II.  s  8 
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Cuown,  in  the  benefit  of  which  the  pablicare  par^ 
tieipators:  ...  ii.  149, 160 

2  if  an  infrihgtneut  of  the  ^rant  be  attompted,  after 
there  has  been  long,  uninterrupted,  enjoyment  ua« 
der  it;  Equity  will  issue  an  injunction,  though  it 
is  possible  the  grant  may  turn  out  to  be  invalid:  15Q 
S  but,  where  the  validity  of  a  very  recent  patent  is 
disputed,  the  patentee  must  establish  his  legal 
right,  before  he  can  obtain  an  injunction.  ib. 

4  If  a  patent  be  infringed  by  several  parties,  between 

whom  there  is  np  privity,  separate  bills  must  be 

filed  in  respect  of  each  distinct  invasion  of  the  patent.         ib. 

5  The  grant  of  a  patent  is  in  the  nature  of  a  purchase 

for  the  publie,  who  are  Entitled  to  a  free  partici- 
pation in  the  benefit  of  the  inventiou,  at  the  ex- 
piration of  the  time  limited:  the  specification, 
therefore,  must  be  clear;  olr  the  patent  cannot  be 
sustained.  ...  160,151 

t  The  enrolment  of  a  patent  cannot  be  dispensed  with, 
for  the  purpose  of  preveuting  the  specification 
firom  being  made  public :  nor  can  the  date  of  a  pa- 
tent, after  it  is  once  sealed,  be  altered,  to  enlarge 
the  time  allowed  for  the  enrolment  of  specifications.       161 

7  A  specification  claiming  more  than  a  patentee  is  en« 

titled  to,  renders  the  patent  totally  inetfectual.    -        ib. 

8  Nd  one  must  take  out  a  patent  for  improvements 

upon,  and  to  be  Used  with,  the. invention  of  ano- 
ther; before  the  expiration  of  any  patent  gnMed 
for  the  original  invention:  « .  *        ib. 

9  and  if  the  first  inventor,  or  any  other  person,  anaex 

improvements  to  the  subject  of  a  patent;  liboufd 
the  public  choose  to  use  the  oldtnventfott  witltout 
the  improvements,  they  may  do  so  when  th)e  orig* 
inal  patent  expires;  althougb  another  patent  hsB 
been  obtained  for  the  improvements.  .  .       163 

10  A  defendant  may  be  ordered  to  allow  his  premises 
16  be  eaiered,  in  order  to  ascertain  whether  a  tna. 
dlitie  used  by  farm  infringes  a  pataaft  granted  to 
another  pOMnn^  -  .  .  -        ib. 


PAUPEH,    See  Prosecution  of  Suits,  79* 
PERPETUITY.    Sefe  Charities,  55  i  Landlord  k  Tbn* 

AifT,  30.^4;  Powers,  10;  TsOTAMmTAiiir  Dis- 

P02S1TI0NS,  302-^^05. 
PIRACY.    See  Litbrart  Piracy. 
PtEA.    See  Prosecution  op  Suits,  60^  76,  79,  86v  1 15, 

120, 140,  141,  147.  » 

PORTltof.     See  lilTBSTwfCY,  6,  11;  TesTikMBNTARlV  Dis- 

MsitioNB,  64,  134, 136,  140,  UK  144,  I45y  148, 
155,  156,  278,  279. 
POWERS.  See  BAirnRUPTCY,  100 ;  Gha&Itifs,  48 ;  E&- 
BdUTORi^  49^;  Partition,  13;  Testamentary 
Dispositions,  16,  22,  34,  120,  248,  252^  258; 
Trusts,  34, 35. 
1  Th€te  ure  frauiki  to  which  the  exeeatimi  6f  pi>wers 
te  peculinrly  escfiosed;  and  which,  dierefore,  call 
tbr  peculinr'  remedies^  «  «r  « ii.  220 

3  Childreti  tnay  contract  with  each  other  to  givcf  their 
parent  having  power  to  distribute  property 
aindng^st  them,  any  benefit  they  thiqk  fit;  boV 
where  a  parent  having' a  discretiottary  power  vest- 
ed in  him,  as  to  the  appointment  of  piopevtj 
aUddngtft  hi*  children,  takee  advantage  of  iuth 
pow^,  and  stipulates  with  one  of  the  cbiMreiffiir 
feOmcf  selfish  int^est,  anapp^intnieotf'itiftt^  by 
such  a  corrupt  ttofi^ve  is  alto§fed)er  void;      4^ .     SZ20, 221 

3  Id'ordihary  cases-,  thoiigh  a  contract  be  tainted witH 

ifitmie  degree  of  fraud,  yet,  if  a<  partially  valuable 
consideration  has  been  received,  by  the  party  asek- 
fftgf  equitable  nBiief^t' must  be  restored  s  but,  ifal 
fether  make  si  fraudulent  aippnintlbeDt  id  favor  of 
ett^  of  his  chlldlren,  upon  a  secret  understandiiig, 
that,  sucii  child  shall  rfcaaiigntai  part  of  the  fwid 
to  a  stmilger,  the  Crensaetiod  is  destiltale  of  all- 
^mbiande  of.  «m  •  honest  cotstderatioii,  and  the 
appdintbieut  i#  rotd  f IT  ^ofo  X        -  ^     Xl^i222 

4  Ei^ea  a  Inmi  fide  pui^chaser^  under  au  aftpointment 

*o  tdtirdptly  Httide,  tmnmot,  inhere  the  Ic^l  estate 
tt  AiitM^iidtag',  tnaiatain aclaim  in  oppo«itidif  n^t^ 
the  persons  who^  in  defimlf  o(P  si  ndid  appainu 

881 
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-  menty  are  eotitled ;  for,  where  there  has  been 
fraud  in  the  concoction  of  a  bargain,  subsequent 
payment  of  money  cannot  make  an  appointment, 
in  pursuance  ot  such  bargain,  cease  to  be  fraudu* 
lent,  though  it  may  cease  to  be  voluntary.  ii- 

5  In  many  cases,  however,  the  execution  of  powers 

may  be  declared  void  only  in  part,  and  stand  good 
as  to  the  remainder;  for,  innocent  subjects  of  a 
power  are  not  to  suffer  a  total  disappointment, 
because,  in  the  execution  of  such  power,  a  party, 
over  whom  they  had  no  control,  has  exceeded  bis 
authority.  ...  222,223 

6  Though  where  the  Court  has  only  equities  to  deal 

with,  a  purchase  under  a  power  corruptly  exer- 
cised may  be  unavailing;  the  case  would  involve 
much  greater  difficulties  if  the  purchaser  for  va- 
luable consideration,  without  notice,  had  obtained 
actual  possession.  -  -  %23, 224 

7  If  a  parent  purchase  the  interest  of  one  of  his  child- 

ren, he  must  not,  by  the  exercise  of  a  power,  en- 
title himself  to  more  than  that  child  would  have 
taken  in  default  of  appointment :  nor  must  a  father 
appoint  to  a  child  who  is  deceased,  intestate  and 
without  issue;  or  to  one  who,  though  living,  is  an 
infant  in  a  hopeless  state  of  health.  -  224,  225. 

8  A  power,  however^  may  clearly  be  so  given  as  to  au- 

thorize an  appointment  to  the  issue  of  a  deceased 
child.  .  .  .  -  -      225 

-  9  The  execution  of  a  power  of  distribution  must  not 
be  so  plainly  illusory  as  to  amount  to  a  fraud ;  but, 
an  appointment,  even  of  the  whole,  to  one  child, 
may  be  justified  by  the  terms  of  the  power.         -       226 

10  An  appointment  made  to  depend  on  a  contingency 

'  more  remote  than  the  Law  allows,  is  totally  void.         ib. 

1 1  A  power  given  by  a  testator  to  trustees,  to  sell  his 

real  estate^  or  to  keep  it  as  land,  at  their  option, 
excludes  any  resulting  trust  jn  favor  of  the  heir.  ib. 

12  Equity  will,  in  favor  of  creditors,  arrest  funds  ap- 

pointed to  volunteers:  -  .  226,227 
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IS  andy  though  it  caniiott  except  in  cases  of  bankrupt- 
cy, compel  the  execution  of  a  power,  will  aid  an 
imperfect  execution;  where -that  has  been  in- 
tended for  a  meritorious  consideration.  -        ii.^227 

14  A  defective  appointment,  when  the  defect  has  been 

caused  by  the  fraud  of  an  interested  party,  may 

be  supported  even  in  favor  of  a  volunteer:  227, 228 

15  and,  if  a  deed  be  prepared  conformably  to  a  power, 

ns  against  a  party  who  succeeds  in  totally  pre- 
venting its  execution,  it  may  be  held  operative.  228 

16  So,  a  lease,  granted  under  a  power,  but  not  properly 

executed,  may  be  enforced  against  a  remainder- 
roan  who  has  dealt  unfairly:  -  -      ib. 

17  On  the  other  hand,  a  remainder-man  may  have  re- 
.    .  lief,  if  a  tenant  for  life  exercise  fraudulently  a 

power  to  charge  the  estate.  -  •        ib. 

18  The  donee  of  a  power  for  bis  own  benefit,  may  bar 

himself  of  all  right  to  execute  it.         -  -    .  229 

19  A  power  to  revoke  a  voluntary  settlement,  reserved 
«  to  the  grantor  himself,  will  invalidate  the  settle- 
ment, as  against  creditors;  but,  this  will  not  be 
the  effect  of  a  power  of  revocation  which  i^  made 
to  depend  on  the  consent  of  persons  not  in  the  in- 
terest of  the  settlor.  -  -  229, 290 

20  Equity  will  interfere  wherever  executors,  or  trus- 

tees, act  maid  fide;  not  where  they  use  honestly  a 
discretionary  power  reposed  in  them.  -      230 

21  Where  a  trust  property  is  combined  with  a  power 

over  the  same;  any  acts  done,  with  reference  to 
the  property,  before  the  power  is  formally  execut- 
ed,inns t  be  consid  ered  as  done  under  the  trust  only.  280, 23 1 

22  There  can  be  no  good  execution  of  a  power,   in 

Equity,  after  all  the  purposes  for  which  the  pow- 
er was  created  have  ceased  to  exist:  and,  where - 
the  execution  of  a  power  is  by  limitation  of  an  use, 
the  use  must  arise  at  the  time  when  the  power  is 
•  executed.  •  •  .  -      231 

23  If  a  power,  to  restrain  the  absolute  nature  of  a  gif^, 

be  not  executed,  the  Court  will  not  call  it  into 
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trust,  Ibe  Court,  in  certein  ctses,  will  enfbrc^  fts 
execution.  -  •  «  ii«  281f  28S? 

24  In  general  cases,  a  power  of  attorney  is  revoked  by 

the  ^eatii  t>f  the  f>arty  who  granted  it:  parol  eri* 
dence,  that  the  power  was  given  to  enable  n  ere* 
ditor  to  apply  the  money  in  paynent  of  the  debt 
doe  to  him,  will  not  establish  ao  appropriatfoQ  of 
the  money,  which  most  become  part  of  the  grant- 
or's general  assets.  •  «-  -      833 

25  A  tenant  <br  life  may  be  entitled  to  cut  timber  to  he 

need  in  repairs;  but  not  to  sell  snch  trees,  and 
with  the  produce  purcbaie  other  materials: 
greater  kidulgnnee,  in  this  reepect,  is  shewn  to 
eoelenieafeical  bodies.     ^       ^  -  •        ib. 

26  Power  to  charge  an  estate  with  the  expense  of  any 

isoptwrement,  oan  only  he  strictly  texecoted.      33|»884 

£7  Between  a  right  of  enjoyaentybr  K/i^  conpled  with 
•  power  of  appointment  by  will ;  and  th^  absointe 
property^  a  distinction  seems,  now,  to  be  well 
festablishedt  if,  however,  a  gift  be  made  indefim 
niiefy^  with  a  eoperadded  power  to  dispoae  there- 
of hgr  wi]|»  or  deed,  the  property  vests  abeoliitely.      834 

99  W  A  testator  bcqneath  all  his  personal  estate,  that 

which  he  merely  has  power  over  will  not  pass.  3B4t83& 

29  a  poller  to  appoint  land  has  been  held  exeonted  by  a 
charge  upon  that  land:  and  n  power  to  appoint 
the  money  to  be  produced  by  the  sale  of  an  estate 
may  be  executed  by  an  appointment  «f  the  -eatnte 
itself.  *  .  ^  *  -      83» 

9Q  thw  fer  the  cirenamlaooes  of  a  testator's  property 
may  be  examined  for  the  purpose  of  shewing'  his 
iateuMon  to  exeonle  a  powen  •  235, 236 

31  If  by  act  of  Parliament  the  uses  of  a  settfeasent  he 
discharged,  and  new  estates,  to  the  same  naes,  di- 
rected to  be  purchaaed ;  sbouM  this  not  be  effeot* 
ed,  an  appointment  of  the  old  estates,  under  n  pow- 
fr  given  by  the  original  selllemflnt,  nmy  he  gpod« 

836,837 


PRACTICE.    SeePvo^cuTiONorSviln 

PREC£I>£NTS,  AUTHORITY  OF.  SeaJumstiicvioN^G. 

PREROGATIVE.  See  Acisnct,  67;  Bahkruptcv,  25; 
Charities,  1, 16;  Lunacy,  I 9, 11»  15 ;  Mort- 
gages, 54;  Partnership,  33;  Prosecution  of 
Suits,  15 7j  I^thes,  54, 

PRESUMPTION.  Se^B4NKR0PT<nr,a8;  Si:ttlbiibnt& 
Cqnvb¥avcs>  99.^15  140, 143  (  Specific  Pm- 
fo^^  kffon,  49»  87  \  Testament  A  ey  Dispositions, 
9%  134,  442;  Tithes,  9,  10,  15, 56. 

1  Fmnd  may  be  presamed  fraiQ  circuiQStunces  uot  af* 

fbrdHig-  rigid  flemoDSiration,  b«l  neceosurily  im- 
pr^siDg  a  stroB^  iBoral  conyiclioB,  well  corrobo* 
vrMi  and  the  force  of  wbich  is  not  weakened  by 
iHsboltiBg  circQini^aBefis;  *  *  >•  18u.26 

2  9  JiHlge   in   E«(iHly  is  fire^iiendy  called  upon  to 

decide,  nol  absolBlely  pn  which  Btdo  the  troth 
lies,  but,  that,  it  Js  highly  and  morally  probable 
the  Inith  is  witb  one  plurty,  or  witness,  father 
than  the  other:  norule  of  evt  denee  is  to  be  laid 
doWBy  in  the  Coortof  ChBBcery,lHit  a  reasonable 
one;  such  as  the  nature  of  the  thing  to  be  pvofed 
will  admit :  «  *  -  *        21 

3  But  a  Court  of  Equity  will  oerer  wantonly  presume 

^vd,  where  a  infare  favorable  inference  casfittrly 

be  drawn,  or  upon  doubtful  evidence:  -        28 

4  though  iu^ence  of  fraad  from  circumstances  rfiort 

of  legal,  proof»  seems  not  to  be  excluded,  where 
tbose  eirc^Hnstances  omount  to  inorelly  conclusive, 
though  not  formal  evidence  ofmalajldesf  24 

5  the  presumption  arising  in  such  a  case  is  a  speeies 
\  of  ov'idence  which  may  be  iset  by  tooflicting«?vi* 

dence^  or  argument ;  being  ih«4  dislsiiguiBhri>le 
from  a  positive  fHreaumptiOn  of  iiaw,  which  asl- 
Biila  Ao  eontradictionv  -       •  -  -        26 

PRINCIPAL  »i  AGENT.    See  A«kkct. 
PRINCIPAL  a&  SURETY.    See  Subetipjsw 
PRIVILfiGE  OF  PARLIAMENT.    See  Aobnct,  U. 
1  Lcgisliiti  ve  enactnenls  lor  the  special  purpiMpe  of  ob- 
viating difficnbi^  ill  proceeding  ngtiinat  irtoalvent 
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memben  of  ParliaiBent ;  and  to  prevent  delay  iif 
entering  appearances  for  such  parties,  when  ac»   ' 
lions,  or  suits  in   Equity,  are  brought  against 
them.  .  -  -  .   i,184 

2  If  n  defendant  having  privilege  of  Parliament    neg- 

lect to  put  in  his  answer,  in  due  time,  to  a  bill 
filed  against  him;  a  Court  of  Equity  may  order 
such  bill  (whether  it  be  a  bill  for  discovery  mere- 
ly, or  one  praying  relief,)  to  be  taken  pro  coti/esso.       18& 

3  If  a  decree,  or  order,  for  payment  of  money,  has 

been  pronounced  by  a  Court  of  Equity,  against 
a  person  within  the  description  of  the  bankrupt 
Jaws,  but  having  privilege  of  Parliament; .  and 
such  order,  though  duly  served,  is  not  obeyed ; 
the  Court  may  fix  a  peremptory  day  for  payment  - 
of  the  money :  and  if  the  party,  being  duly  served 
with  this  order,  still  neglect  to  pay  the  money,  he 
is  to  be  deemed  a  bankrupt,  and  may  be  proceed- 
ed against  as  such:  -  -  135,136 

4  and  if  such  privileged  person,  within  one  month  after 

a  summons  sued  out  against  him  for  debt,  do  not 
pay,  secure,  or  compound,  the  debt;  or  give  bond, 
with  two  sureties,  to  pay  such  sum  as  shall  be  re-« 
covered  against  him;  he  will,  if  he  come  within 
the  description  of  the  bankrupt  laws,  be  adjudged 
a  bankrupt,  from  the  service  of  the  summons:     136,  137 

5  And  any  express  act  of  bankruptcy  committed  by  a 

member  of  Parliament,  authorizes  the  like  pro- 
ceedings against  him  as  might  be  had  against  any 
other  bankrupt;  ...      187 

6  except  as  to  depriving  him  of  his  personal  liberty.        ib. 

7  If  a  member  of  the  House  of  Commons  be  declared 

a  bankrupt,  his  right  of  sitting  and  voting  in  that 
House  will  be  suspended  for  twelve  months;  un- 
less, within  that  time,  the  commission  be  super- 
seded, or  the  creditors  satisfied  their  full  debts; 
or  unless  such  bankrupt  give  bond,  with  two  sure* 
ti^,  to  pay  the  same,  if  recovered  agaitist  him:  187, 13S 

8  and  such  member's  seat  will  be  absolutely  vacated. 
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unless  tbe  coimnisBioii  be  superseded  within  twelve 
months  after  it  issued.         -  -       .         -    i.  138 

9  A  member  of  the  House  of  Commons  must  be  served  -" 
with  an  office  copy  of  any  bill  filed  against  him, 
together  with  a  subpcena;  if  he  then  refuse  to  ap- 
pear, a  sequestration  will  issue :  and  if  he  abscond,  i 
the  bill  against  him  may  be  taken  pro  confesso.  ib. 

10  The  mode. of  compelling  Peers  to  put  in  answers, 

is  the  same  as  that  pursued  with  respect  to  menb-  . ! 
bers  of  the  House  of  Commons ;  except  that  the 
writ  of^ubpcena  is  not  issued  in  the  first  instance,  * 
but  a  letter  missive  is  directed:  upon  which,  bow* 
ever,  no  process  of  contempt  can  be  founded;  a 
subpcena  must  be  awarded  before  sequestration; 
but  the  letter  missive  will  give  the  plaintiff's  suit 
priority,  if  a  cross^bill  be  filed*  •  «>    _  189 

1 1  All  Peers,  and  Lords  of  Parliament,  answer,  and 

are  examined  on  interrogatories,  in  all  Courts,  up- 
on protestation  of  honor  only ;  and  not  on  the  com^ 
roon  oath.  *  »  -  .    -      ib. 

12  A  plaintiff  at  Law  will  not  b6  allowed  to  avail  him- 

self of  those  means  of  dehy  which  privilege  of 
Parliament-  may^  to  a  certain  extent,  afford  him, 
as  to  putting  in  an  answer  to  a  bill  for  relief  against 
the  action  brought  by  him;  he  will  be  injoined 
from  proceeding  at  Law,  until  he  has  answered, 
or  further  order  is  made.     -  «  .   -       140 

13  If,  after  exceptions  taken  to  the  answer  of  a  Peer, 

he  obtain  an  order  for  time  to  put  in  a  better  an- 
swer, upon  an  undertaking,  that,  if  the  answer  be  . 
not  put  in  by  the  time  limited,  a  sequestration 
shall  go  ;>  this  means  a  sequestration  absolute:  ib. 

14  but  if,after  sequestration  nUif  an  insufficient  answer 

be  put  in;  the  plaintiff,  it  has  been  said,  must  com- 
mence entirely  de  nopo^  and  can  only  move  for  a 
sequestration  ni^i,  jf  the  defendant,  has  not  come 
into  terms:  Lord  Hardwicke,  however,  beld,  that 
.  the  proper;  cpunie  would  be,  to^eularge  the  i\vae 
for  sjiewing  cause,  ti)l  it  was  seen  wlietber  the  an- 
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siper  iTMmiffioieDt,  4Nr  not :  fer,tiiefpeiicr»ln]lei8, 

tbaty  an  insufficient  answer  is  no  answer.     •    i.  140, 141 

15  If  tin  efioer  of  any  Cdurt  violate  the  privilege  of  ' 

PariiaiDent^  1)y  an  arrsst,  be  mmil  indemnify  the 
party  arrested.  ^  '  -  •  141 

16  A  "Wist  af  ne  exea^  to  vestrain  a  nMaber  of  FEHrlia- 

DMot  froBi  9<^*^  ^  Ireland,  has  been  refused; 
thovf h  auch  writs  iiate  issued.  -  141 » 142 

17  na  journals  of  the  HosKe  of  Lords,  delivered  fra- 

tnilaiisly  to  each  Peer,  are  beirwloonis.  -      142 

18^  If  aa  iafcrmatioii  be  filed  toobtainpayoeat  of  nofes, 
Tgftem  oslorably  to  poblio  uses;  tbe  relators  can- 
not demur  to  a  eiws-biU,  alleging^  that,  the  tiotea 
wore,  ia  laet,  given  to  proenne  a  ccwr^pt  i^taM  of 
arainbeni  to  the  Hoase  of  Coimnons :    *  -        ib« 

19  But  a  demurrer  will  be  allowed  to  a  bill  filed  to  ire- 
«ovwr  tlM  aapsaaes  of  a  petition  to  tbe  House  of 
-  Comions,  agaiast  a  return ;  wfafieb  petitieii'  the 
plaiaiiff  alleges  be  was  iadiaeed  to  present  by 
the  defendant's  promises  to  bear  the  expenses  $  (or 
a  Gomrt  of  constaenoe  will  give  no  eouii«Ma|i#s 
tv  an  sgreeuieat  no  founded  oa  msifat^naace.    142, 143 
.  20  A  deamrrar  srill  not  hold  to  a  bill  in  Equity  brought 
by  BJodgUMt  oredt«[ff*of  a  meflnb^of  tb#  Hoase 
«f  Osmaioaa,  ftv  a  discovery  of  his  debtor's  real 
estates  f  iNit  if  it  i>e  6tal>ed,  by  unswer,  that ,  the 
qualification  given  in  was  not  MMtt  to  exeaition, 
m  being  ^evtber  Odpyhold,  or  n  rent  ^i^harg^j  «o 
fuftkor  answer  will  be  required.         ^  143, 144 

21  The  eAat  of  iBi  colatable  qnaliflMiiiOti  fbr  a  «MI  in 
ParltflBBsnt,  wliieli  bas  been  made  use  of  for  that 
purpose,  will  wot  bo  oonfhied  in  its  opei^tion  to 
that  single  parpoaa  of  a  flraud  upoapabire  polic^y: 
hot  a  distination  might  be  made  as  to  a  confey- 
ance  of  suc^  a  qualification  which  had  nev^r  been 
arade  use  of.       .  ^  «  .      144 

PRO  OOMFESSO,  DECREES  MADE  tJPON  BILLS 
TAKEN  AS  SUCtL  SeeMottmAGM«46;  Pfti- 
aiUGS  or  PAfttiAWBiiY,  8,  9^  PttoiMtiflOit  or 
Suits,  117— ISl. 


FROCREIN  AMY*    Sm  9tMwe^vK>i!f  ot  Stfm,  9lLJ^. 

PRODUCTION  OF  DEfiDS  AMD  PAP£R&  SeeAmH- 

-  CT»  10;  BAHKHtrnroTy  170;  EstBCumiRs,  S8«39; 

PARTNSasHlP/28;    PmOMBCnErTION    OP   SiflTS,    92t 

95,96. 
PROFESSIONAL  CONFIDENCE.    See  Acbnct,  19,41  ; 

SOLieiTOR  k  GuttNT,  8fl^. 

PROMISSORY  NOTE.  See  Bamkrvptct,  104, 105, 118, 
156»  157;  Bats  ov  Exgaanoe;  Landlord  k 
TfeiiAHT,  40;  pRiviLBOB  Of  Parliambnt,  1 8. 

HtOSECUTiON  OF  SUITS  &  MATTERS  OF  PRAC 

TICE  GENERALLY.    See  Bankruptcy,  1S7,    * 
154>  155,  167^184;  LtyNAcr,57;  SoLicrroR  & 
CLtEfirr;  Skcivic  PeRMRMAitciB,  79>  80. 

1  In  wlwt  4stae  C^mrts  of  Equity  will  stop  r  just  suit, 

^iiffrding  sgtiitist  a  Iraudulent  use  of  the  iodoU 
gence  by  the  defendant.      -  -  -    i«  60 

2  A  «ii«ditor  may  obtain  permission  10  prosecate  a  de- 

cree, when  the  proper  parties  for  that  purpose  are 
gttilty  of /acAe»:        -  -  .60,61 

8  SMh  creditor  wiH  beallovred  hb  cdists;  and  if  he  die, 
having  been  sole  plaintiff  in  a  tait  in  trhicfa  a  de- 
cree has  been  obtained,  his  representatives  may 
revive  the  sait.    -  -  .  «        61 

4  If  the  heir,  or  exeentor,  ivfll  not  make  a  deceased 

'  debtor's  clains  availaMe  foAr  payment  of  his  debis, 
a  creditor  may  be  iilloi^d  to  take  the  necessary 
proceedings:  .%  .  .  ib. 

5  and,  in  aaioie  cases,  one  defendant  may  prosecute  a 

decree  against  another.        ^  .  -        63 

6  Not  enly  after  a  decree  has  been  obtained,  but,  to  any 

other  stage  of  a  suit  tiegli^nriy  carricfd  on,  a  cfe- 
dicor  amy  obtain  leave  td  prosecute  it.  -       ib. 

7  Shttple  cofitract  dd>t8,  althoujd;ti  iiqtiMaled  by  a  Im- 

port and  tlecree,  do  not  carry  interest ;        «  ib. 

8  R«leas  to  computation  of  interest;  which  is  nolgiv* 

en  for  delay  of  payment,  where  the  debt  does  not, 

ui  its  own  nature  or  by  contract,  carry  interest.    •       6S 

9  In  wiNit  ease  interest  upon  the  balance  of  a  stated 

account  is  allowed;  and  when  not.  *  -       ib. 


/ 
r 


'  •    • 


•tft  INDEX. 

FROSEICUTION  QP  SVITS  ^^toniinued. 

10  Frauc)  may  iqduce  the  Court  to  give  compound  in- 

terest upon  balances  improperly  retained ;  eapeci- 

ally  by  partiea  in  confidential  situations.  -     i.  64 

1 1  In  what  cases  settled  accounts  may  be  set  aside,  or 

permission  given  to  surcharge  and  falsify  tbem.         ib« 

12  Stale  demands  are   discountenanced;  but  a  slight 

acknowledgment,  (and,  it  seems,  it  is  not  necessa-. 
ry  that  even  this  should  be  a  direct  one^if  it  can  be 
collected  by  inference,)  that,  a  debt  remains  due, 
takes  the  case  out  of  the  statute  of  limitations.  -  6^ 
IS  Courts  of  Equity  will  not  allow  a  creditor,  who 
comes  in  under  a  decree,  sums,  which  he  might 
perhaps  obtain  at  Law,  in  the  shape  of  daniages, 
but  in  that  shape  only :  interest,  however,  runs  on 
a  promissory  note,  made  payable  on  demand,  or 
at  a  day  certain.      .  -  -  -        66 

14  Nu  interest  is  allowed  upon  the  balance  of  an  open    . 

and  mutual  account,  unless  it  has  been  retained  in 
breach  of  good  faith ;  or,  at  least,  unless  it  be 
proved  that  interest  has  been  made  of  a  balance 
improperly  detained.  ...  .        ib. 

15  Interest  may  be  given  on  further  di^ctions,  though 

not  reserved  by  the  decree.  -  -  67 

16  Interest  is  not  usually  allow*ed  upon  the  arrears  of  a 

Jointure;  a  special  ground  must  be  laid  for  it;     -         ib. 

17  The  same  rule  holds  with  respect  to  arrears  of  dour- 

er, or  of  annuities;  .    -  -  -         ib. 

18  Interest  may  be  ordered  for  neglect  of  payment  ac- 

cording to  a  decree;  even  although  the  party  to 
receive  the  money  lias  seemed,  by  tacit  acquies-   ' 
cence,  to  consent  to  the  delay.  -  ib. 

19  In  all  cases,  theallowance,  or  disallowan.ce,of  interest, 

is  a  matter  pretty  much  at  the  sound  discretion  of 

the  Court.  -  -  -  -         68 

20  Jhe  grantor  of  an  annuity,  or  rent«cbarge,  who  ap- 

plies to  Equity  for  relief  against  a  legal  penalty, 
will  receive  that  relief  only  jupon  the  terms  of  pay- 
ing interest  upon  the  arrears  .which  he  has  suffer- ,  ) 
ed  to  accumulate.  -  .  -         ib. 


INI>£X.  09jS 

PROSECUTION  OF  SVITS— continued. 

21  The  penalty  of  a  bond  is,  regularly,  tb&  limit  of  the 

debt;  but  where  the  obligee  has  been  restrain- 
ed by  injunction  from  proceeding  at  Law,  the  de- 
cree in  Equity  may  be  for  payment  of  principal 
and  interest  beyond  the  penalty  of  tlie  bond.        •     i.  68 

22  The  same  rule  applies,  where^  after  judgmeiit  for  a 

bond  debty  a  writ  of  error  has  been  brought,  merely 

and  palpably,  for  delay.       -  -  -      .  69 

23  In  what  cases  interest  may  be  allowed  on  costs,  from 

the  time  they  are  ascertained  by  the  Master's  re- 
port.   -  •  .  •  -   '     ib. 

24  Equity  will  open  an  account,  settled  under  an  ig- 

norance of  transactions,  which  would  have  given 

a  totally  different  color   to  the  claims  of  one  of 

.    the  parties,  although  that  party  may,  by  the  most 

formal  acts,  have  parted  with  his  legal  remedy.  ib. 

25  In  what  sense  a  decree  is  equal  to  a  judgment;        -        ib. 

26  Though  a  decree  does  not  directly  affect  laud  till  a 

sequestration,  or  decreeybr  mle/  yet,  after  an  or- 
der for  sequestration,  or  for  a  receiver,  the  Court 
will  not  permit  the  possession  under  such  order  to 
be  disturbed,  without  its  leave  first  given.        -     69,  70 

27  Corporate  bodies  who  have  accepted  trusts,  will  be 

compelled  to  perform  them :  the  difficulty  of  car- 
rying a  decree  into  execution  against  them,  will 
not  ultimately  screen  them ;  but,  if  complex  in- 
quiries would  be  necessary,  where  a  corporation 
are  defendants,  and  they  offer  the  plaintiff  a  fair 
compensation  for  his  claims,  which  he  refuses; 
this  may  influence  the  question  of  costs.        •        70,71 

28  Rules  as  to  deposits,  made  in  part  payment  upon  sales 

by  auction;  and  claims  of  interest  in  respect  of 
such  deposits:  .  •  .  71 

29  Upon  a  bill  filed,  against  an  executor,  trustee,  or 

co-partner,  stating  a  case  of  gross  fraud,  or  breach 
of  trust,  and  supported  by  affidavit^  a  receiver 
may  be  obtained  before  answer.  -  -  71, 72 

30  This  security  for  the  property  may  be  obtained,  also, 

by  a  purchaser,  even  whilst  the  legal  title  is  under 
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fitigiition;  provide  bd  shews  a  cluar  tfc{oitabU 

thie:  .  .  -  *  -     i.  72 

81  Tbe  Court  ef  Cbtmcery,  however,  does  not  willing- 

ly diMurb  the  legal  possessiott,  by  appointing  a 
receiver  upon  ajfidumts^  except  id  cases  where 
fraud,  inraiiiifent  risk  that  Ibe  properly  may  6s 
made  away  with^  is  clearly  made  out*         •  ib. 

82  Rules  of  proceeding  in  a  suit  on*  behalf  of  an  iaflmt, 

partteularly  ^ith  regard  t^tbecooduvtof  hiv  flexi 
frfend;  -  ^  .-  -  ib. 

88  A  proehein  amy  wiH  not  be  removed  on  va^ue 
ebsrges;  aild  cannot  wtlbdraw  at  his  owif  plea* 
sure,  on  merely  substituting  another;  he  must,  at 
least,  give  security  for  costs'  iiieurred  ia  his  time.         78 

84  A  reference  to  the  Master  to  iuquire  whetber  a  suit, 

actually  rostttuted  on  behalf  of  an  in Aint,  is  fiir  his 
beuiefit,  is  not  readily  granted'  on>aay  appiieatioa  i 
and  never  oti  that  <rf  ihe  next  friend,  who  bimself 
instituted  ike  suit}  and"  thereby  virtual  ly  pledged 
hi mseir  that  it  was  for  tbe  ivAint's  heoBtk.  -  73, 74 

85  Bbt,  a  reftfieilce,  to  ascertain  whit^h  of  two  suits  is 

most  advantageous,  may  be  bad.  -        74 

86  Two  concurrent  suits,  by  several  platnttA,  mayptti* 

ceed  0gaifi§i  au  inftnt,  though  both  saits  bsfve  the 
same  objecfSi  and  the  inAint>is  made  defendant  to 
each  itt' respect*  of  she  t«ry  same  intferesls.  «        ib. 

87  The  name  of  an  itiAmt  plsintiff  may  be  struck'  olit, 

widiout  his  beibg  liable  to  costs  incnnr^;  -        ib. 

88  A  guardian  oiay,  it  8eems,beift)pfifFnted  tb  put  in  an 

infant's  answer,  0ttm<7l(bir.  «-  .76 

39  Ifabill,broughtoa  behalfofaninfiintbedismissed, 
'  as  not  for  tbe  ibftrnt's  benefit,  tbe  paHy  who  ap- 
pears on  the  record  bb  proehein  amy  must  pay' the 
cests^  though  hiirdain^  was  used  without  his  per- 
mission ^  but  bfr  #U1  have  bis  remedy  over.        -        ih. 

40  A  uex t  friend  wU^  commenced  a  Sufit  on  behalf  of  an 

iniant  on  fair  grolmds,  will  -  be  Idtowed  his  eosts, 
although  the  suit  Mrminttt^  aflmuceessMly.         -        ib. 

41  Tbe^ube  rttle  applifab  to  a  tmsf«&t  -  -  TV 
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42  And  aih  ioftni  trvdMe^  wh»  is  dliiBetad  tb  ciltvey  an- 

der  the  statute  of  Anne,  will  get  bis  costs.  ■*     i»  76 

43  Bm/tf  a  prmiheinamy  who  has  bsta  guil^  of  gwh 

negligence,  in  not  ascertaining  a  plain  fact»  irbich 
would  have  shewn  that  a  suit  could  nolbe  aseer- 
tnined,  must  pay  the  costs  of svchvSiiil;  *  ib. 

44  and  will  be  liable  to  make  satisfaction  far  any  other 

iigoryy  which. his. collusion  or  negiigence  in  car- 
rying on,  or  defending,  an  infant's  cause  may 
ba^e  occasioned.  .<».«•        ib. 

45  Oil'  what  ternus  with  respect  to  costs,  a  plsiintii^  on 

coming  of  age,  may  dismiss  a  bill  filed  on  his  be- 
half during  his  infancy.  •  -  ^  T6, 77 

46  An  infant  is  bound  by  the  laches  of  hasi  praeheimfumi^ 

in  the  conduct  of  a  suit ;  but  he  will  have  his  re- 
•    nady  ofcp.  •  •  -  .77 

47  IVactiee  when  a  anit  abates  by  the.deatk  of  a  pro- 

eh&in  mmy^         *-  -  -  -        ib. 

48  Peculiar  eireomstances  nude*  wihinba' plain  tiff  may 

dismiss  bis  bill  without  costs*  -^  «        ib. 

49  Where  a  plaintiff  becomes  bankrupt^  if  his  assignees 

are  -  not  made  parties^  within  a  limilsd  timej  Kis 
bill  will  be  dismissed;  without  costs,  aecofding 
'  to  the  practice  of  the  Court  of  Ghancery;  bnt^  it 
seems,  it  is^the  role  in  the  Exchequer  toidiimiu 
it  with  costs.  ^  -  »  .        78 

50  As  a  general  rale,  a  plaintiff  can  dismiss  his  bilf  on^ 

ly  upon  payment  of  costs ;  to  dismiss  it  with  casts, 
is  a  motion  of  course  before  a  decree^  but  not  after; 
nnless  the  decree  merely  directed  inquiries.  ib. 

51  By  conneut'Of  the  defendants,  one  co^laintiff  nay 

withdraw  froa^a  suit;  provided  his  d#iiig so^wiH 
work  no^  injury  to  the  remaining  plain tiflb.  ib. 

52  If  a  suit  be  lte*ougbt  by  two  tenants  in  comlnoa(  and 

by  the  death  of  one  the  suit  abates^  his  reprasenta- 
tires  cannot  bind  the  surtitor  to  go  oa,  by  filing 
a  bill^  of  teviror  without  his  consent;  -        ib. 

58  tatt^  tf  imch  t«preseartiittiM  choose  ito  revive,  and'the 
snrriving  tenant  in  *  ei»itinM»t|  .rofaaos  to>lieaveo- 
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-  plaintiff,  be  must,  be  made  a  defeodaut  to  the  re- 

-  vived  suit  -  ,      . .  -  -     i.  TO 

54  A  bill  canoot  be  dismissed  for  want  of  prosecution, 

when  a  replication  has.  been  filed,  and  the  cause 
is  in  such  a  stage  that  the  defendant  may  have  a 
commission  ex  parte  for  the  examination  of  wiu 
nesses,  and  proceed  himself:  course  to  be  pursued 
.  in  such  case;  suApwna  to  hear  judgment  must  be 
served.  -  •  -  -        ib. 

55  A  decree  of  dismissal  will  be  prefaced  with  a  direc- 

tion for  payment  of  costs,  if  certain  costs  of  mo- 
tions could  not  otherwise  be  obtained.  -         80 

56  An  order  of  dismissal  may.  be  discharged  on  terms.  ib. 

57  A  plaintiff  whose  bill  has  been  allowed  to  stand 

over,  with  liberty  to  amend,  may,  on  motion,  be 
ordered  -to  put  in  the  amendment^  by  a  grven 
time ;  and  if  the  motion  was  rendered  necessary 
by  his  delay,  he  must  pay  the  costs^  provided  costs 
were  mentioned  in  the  notice  of  motion:  -    ^    ib. 

58  the  same  rule  applies  when. a  plaintiff  has  Jieglected 

to  complete  process  of  revivor.  *  «        81 

59  Effect  of  laches  in  delaying  to  draw  up  an  order  of 

dismission.  -  -  •  •>        ib. 

60  A  defendant  cannot  successfully  move  for  the  dis- 

missal of  a  bill  to  which  he  has  filed  a  general  de- 
murrer, or  plea;  .-  -  -         ib. 

61  4jnle8^  after  issue  joiued,  the  plaintiff  has  obtained 

permission  to  amend  his  bill ;  for  this  is  a  step 
which  he  alone  can  take.     *  -  -        82 

62  In  the  Court. of  Chancery,  an  order  of  dismission 

operates  from  the  moment  it  is  pronounced ;  ib. 

63  In  the  Court  of  Exchequer  the  order  may  be  evaded 

by  filing  a  replication  immediately  afterwards; 
but  that   replication  cannot  be  withdrawn,  and. 
I>ermiss^n  obtained  to  amend  the  bill,  without 
special  grounds,  shewn  by  c^ffidavit ;  -        ib. 

.    64  though,  in  ordinary  cases,  this  is  a  motion  of  course, 
provided  no  proceedings  have  been,  hud  subse- 
.  .quently  to  the  iippIii»tioiu . 
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65  A  plaintiff,  boweyer,  will  not  be  allowed,  after  long 

delay,  to  make  an  entirely  new  case,  by  amende 
ments  introducing  facts  which  be  might  have 
brought  forward  at  first*     •  -  .     <-     i*  88 

66  A  private  agreement  between  the  parties,  out  of 
.    Court,  will  not  operate  as  a  dismissal  of  a  bill; 

some  step  must  be  taken  in  Court,      -  -        ib. 

67  bills  brought  merely  for  discovery  cannot  be  dis- 

missed for  want  of  prosecution;  but  the  defend- 
ant may  move  for  his  costs:  -  -        84 

68  and  bills  to  perpetuate  testimony  may  be  dismissed 

if  not  duly  prosecuted.        -  -  •        ib. 

69  Qu4Br€9  whether  the  bankruptcy  of  "a  plaintiff  abates 

aauit?  or  whether  the  bankruptcy  of  the  defend- 
ant alone  has  this  effect)  theoretical  principle,  in 
this  case,  seems  at  variance  with  practice.  84,  86 

70  If  the  principal  in  a  fraud  be  released,  proceedings 

must  not  go  on  against  those  who  are  liable  only 

in  a  secondary  degree.  ^^  -  -      85 

71  Whether  costs  follow  the  dismissal  of  a  bill,  depends 

on  the  particular  circumstances;  no  costs  are 
g^ven,  generally,  when  a  fair  case  has  been  brought 
forward  for  consideration:  but  vexatious  resist* 
ance  of^demands;  or  groundless  applications,  es 
sentially  of  the  nature  of  a  rehearing;  are  always 
visited  with  costs.  *  -  86 

72  Rules  as  to  proceedings  in  one  Court  of  Equity  for 

the  very  same  matter  which  has  previously  been 
the  subject  of  suit  in  another  Court  of  Equity: 
and  the  distinction  made,  when  the  former  pro- 
ceedings have  been  at  common  Law,  or  iti  the  ec- 
clesiastical Courts.  -  -  96^S2 

73  Suits  in  fortnd  pauperis;  maintenance,  and  contri- 

bution to  the  expense  of  litigating  a  question  in 
which  the  contributors  have  not  a  common  inter- 
est.     -  -  -  -  -        89^ 

74  Where  a  plaintiff  in  Equity  is  also  proceeding  at 

Law^,  clearly  for  the  same  matter,  he  may,  gene- 
rally speaking,  be  compelled  to  elect  in  which 

VOL.  II.  :      .         T  T 
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Conrl  ht  will  proicted ;  rad  mfoiiiad  thm  foJa|r 
mm  at  Ltv  itntii  he  has  ntade  bis  alectiati ;  and  a£> 
ter  a  decrea  fer  an  aooeuni  all  pvoeeedinga  at 
Law  will,  generally^  be  atopped,         -  »     i.  87 

75  9at»  where  a  plaintiff  at  Law  baa  actaally  ebtaia<- 

ed  j  udgDwnt  dt  boni$  propriU  agai  ual  ao  executor^ 
be  will  not  be  deprived  erf*  the  (rails  of  his  jndg- 
meot  by  ittjunctiaiit  though  a  suit  for  adomiistfa^ 
lioD  of  assets  in  the  ezemtor's  hands  may  be  go^ 
ing  on,  for  the  general  benefit  of  bis  -testator's 
ertditorsc  •  *  -        88 

76  a  distinction^  however,  is  tobemade  in  this  case;-. 

where,  after  a  ileeree  far  administralioii  of  assets, 
.  the  executor,  merely  with  a  ▼iew  to  gain  time  to 
apply  for  an  injtmciion,  has  p«t  in  sneh  a  plea  to 
the  action  aamight  enable  the  creditor  to  get  jndg- 
BMnt  deAotiisfiroprtw,  the  creditor  wiH  not  be 
allowed  to  proceed  to  such  judgment,  bat  must 
come  in  under  the  decree.  *  «        ib. 

77  But;,  ^veo  after  sm  order  to  elect,  a  pfaitotiffraay ah- 

tain  leave  to  proceed  at  Law,  to  a  certain  stage^ 

if  circnmatiMices  require  it;  •  *        ib. 

78  for,  though  settled  practice  is  never  altered  capri- 

ciously, yet,  all  rules  of  practice,  {emanating  from 
Courts  themselves,  and  not  posrtivety  prescribed 
by  the  legislature,)  will  yield  to  special  circmn- 
stancea,  and  be  modified  so  as  to  come  at«ubatan« 
tial  justice.  •  -  .SO 

79  Before  a  plaintiff  can  be  eonpelled  to  elect,  lie  is  en- 

titled to  a  fdl  answer;  and  a  plea  is  not  censider- 
ed  as  an  answer  for  this  pm*pose]  rales  as  to  taking 
exceptions  to  answers,  in  such  cases.  •  80,  90 

80  Rules  as  to  concurrent  suits,  (including  cross  suits 

for  the  same  matter,)  in  Chancery  and  in  the  Ex- 
chequer; ^  «  .  90—92 

81  Where  the  Spiritual  Courts  cannot  do  complete  jus* 

tice  in  a  case  submitted  to  them,  the  Court  of 
.CywQcery  will  injoin  proceedings  in  those  Conits*        92 
€2  A  aeqnestnrtion  may  be  awarded  ftsr  dafhiMt  af  an* 
ever,  or  other  similar- contempt; 
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83  ftnfi,a/officyrt,foi*n0ii-paymentofnioiiey!  theeffbct  . 

of  e  neqoeMtretifiii  cannot  be  evaded  by  a  fraudu« 
lent  transfer  of  the  defaulter's  property,  pendente 
lite;  thongb  it  may  be  overreached  by  the  execu- 
tion of  a  power  of  revocation,  and  anew  limitation 
of  use,  or  by  a  sale  to  a  bond  fide  purchaser.  i.  93 

84  Distinction  between  the  effect  of  sequestration  on 

mesne  process,  or  under  a  decretal  order.  ib. 

85  Utinecessary  delay  in  proceedings  in  Equity,  dis* 

countenanced  by  the  Court;  the  usual  orders  for 
time  are  gratvted  as  of  course,  only  because  it 
would  create  greater  delay  to  examine,  in  each 
case,  whether  the  indulgence  was,  in  that  parti^ 
cular  instance,  proper.      -  •  -    93, 94 

86  A  defendant  once  in  contempt  for  wantof  an  answer 

must  shew  a  special  case  to  dbtam  leave  to  file  a 
plea,  or  demurrer;  and  must,  at  lea^,  satisfy  the 
Court,  that,  these  modes  of  defence  are  not  adopt- 
ed merely  as  dilatories.  -  -  94, 95 

87  On  the  other  hand,  a  plaintiff  will  not  be  allowed  to 

press  on  his  cause  to  a  premature  hearing,  when 
Justice  requhres  further  previous  inquiry;  there- 
fore pablication  may,  (if  good  grounds  for  the  in- 
dulgence are  shewn,)]  be  repeatedly  enlarged : 
rules  as  to  examination  of  witnesses  on  behalf  of 
a  party  upon  whom  the  publication  has  been  a 
stirprise;  and  wfao  has  not  seen  the  depositions 
on  the  other  side.  -  -  -        96 

88  Even  after  pufblicatioo,  and  the  depositions  seen,  if 

further,  inquiry  be  necessary,  an  investigation  by 
a  jtiry  may  be  directed ;  or  the  Master  may  t>eof- 
dered  to  settle  interrogatories.  -  •96 

89  Mode  of  clearing  contempt,  committed  by  defhult  as 

to  putting  in  an  answer:  mer6  allegation  of  the 
insufficiency  of  the  answer  lit  length  put  in,  wiH 
not  keep  alive  the  contempt.  -  *        ib. 

90  Consequences  of  acceptance  6f  costs  of  a  contmnpt.        97 

91  Rales  as  to  production  of  exhibits;        -  -        ib, 

92  Inspection  of  {mpugned  deeds  lAloii^ed;   bot  tibd 
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«  deeds  are  only  ordered  to  be  left  in  the  hands  of 
the  defendant's  clerk  in  Courts  for  the  usual  pur- 
poses of  inspection;  and  ^re  not  ordered  into  Court, 
without  special  grounds*     -  -  i.  97»  98 

93  One  suit  must  not  embrace  distinct  matters,   one  of 

which  may  require  a  publication  of  the  depositions, 
in  a  course  which  would  be  inconsistent  with  re- 
spect to  the  other.  -  -  -        98 

94  In   certain  cases,  one  defendant  may  examine  an- 

other as  a  witness;  or  one  of  several  co-plaintiffs, 
who  consents;  but  in  both  instances  all  just  ex- 
ceptions to  such  depositions  will  be  saved.  98,  99 

95  When  an  issue  is  directed,  a  full  production  of  do- 

cumentary evidence  is  enforced;  -  -         99 

96  What  documents  a  defendant  is  bound  to  produce.        .  ib. 

97  In  what  cases  publication  in  the  original  suit  will  be 

stayed,  until  a  cross  bill  is  answered.  -    99,  100 

98  Depositions  taken  tn  a  cross  cause,  after  publication 

passed  in  the  principal  cause,  cannot  be  used  at 

the  hearing  of  that  cause.    -  ^       *         .       ]00 

99  A  commission  for  examination  of  a  plaintiff^'s  wit- 

nesses does  not  issue  before  the  defendant  has  an- 
flwered,  or  is  in  contempt;  or,  at  least,  until  he 
has  obtained  orders  for  time.  -  100, 101 

100  An  injunction  granted  by  one  Court  of  Equity,  to 

stay  proceedings  at  Law,  must  not  be  contravened, 
by  applying  to  another  Court  of  Equity  for  a 
commission  to  examine  witnesses  in  support  of 
the  action ;  though  no  proceeding  merely  in  Equity 
would  be  restrained  by  such  injunction.  -      101 

101  Depositions  prepared  beforehand  will  be  suppress- 

ed; as  they  will  be  when  the  solicitor  on  one 
side,  or  his  clerk,  take  part  in  the  execution  of 
the  commission.  -  -  «      101,102 

102  Examination  as  to  the  credit  of  a  witness,  how  re- 

stricted :  a  party  must  pay  the  costs  of  proceed- 
ings which  are  unnecessary;  or  not  taken  in  re- 
gular time.  -  -  -  102 

103  fn  general,  the  rules  of  evidence  are  the  same  in 
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Equity  as  at  Law*  but  in  the  application  of  those 
rules  diversities  necessarily  arise,  from  the  differ- 
•   eut  modes  of  proceedings  in  the  two  jurisdictions;  i.  102 

104  for  instance,  at  Law,  notice  to  the  party  holding  an 

instrument,  to  produce  it,  is,  in  most  cases,  requir-  . 
ed,  before  secondary  evidence  of  its  contents  can 
be  received : .  but  in  Chancery,  neither  party  can 
be  taken  by  surprise,  or  unprepared  to  produce 
any  written  document  in  his  possession,  which  is 
'  referred  to  in  the  depositions  on  the  part  of  his 
opponent;  and,  therefore,  notice  would  be  merely 
superfluous.        -  .  -  -       108 

105  Re-examination   of  witnesses  would,  as  a  general 

practice,  be  very  dangerous,  according  to  their 
forms  of  receiving  testimony:  but,  with  jealous 
caution,  and  upon  a  strong  affidavit  made,  such 
re-examination  is  sometimes,  though  sparingly, 
allowed.  -  -  -  -  103,104 

106  Cases  of  evident  mistake  on  the  part  of  a  witness,  lay 

a  ground  for  permitting  re-examination:  and  this 
•  permission  would  be  still  more  reasonable,  where 
such  mistake  originated  with  the  examiner:         -       104 

107  But  allegation  of  mistake  will  not  do;  it  must  be 

evident  to  the  Court ;  and  even  where  re-examioa- 
tion  is  allowed,  the  witness  must  not  introduce 
new  matter.  -      *  -  -  104, 106 

108  An  application  for  leave  to  amend  an  answer  is  look- 

ed upon  with  similar  jealousy ;  andleaVe  to  file  a 

supplemental  answer  is  never  granted   without 

-    precise  restriction  as  to  any  correction  sought  to 

be  introduced.     -  -  -  -       105 

109  Form  of  returning  answers  taken  abroad,  by  com- 

mission; it  is  only  under  special  circumstances^ 
that,  deviation  from  strict  regularity  in  this  re- 
spect will  be  overlooked.     -  .  -       106 

110  What  is  deemed  to  constitute  impertinence  in  an- 

swers: a  defendant  ought  not  to  encumber  the 
record,  and  create  expense,  by  unnecessary  details^ 
as  to  which  he  is  not  specially  interrogated:  nor 
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mtM  br  tbrotr  into  the  Master^i  ofiee  «  nuft  of 
Aceonnts,  when  be  k  aUe  to  five  dw  rehired 
iDfomtttieii  more  succinctly.  -  •  L  lOT 

111  What  18  iinnateriRl  in  a  bill  not  be  answered.         -        ib. 

112  At  what  time  an  exceptioi>  to  a  report  lyf'  imperti* 

nenre  ney  be  taken.  ...      108 

1  IS  Objections  to  a  Master'o report  olight,  in  correct  prac- 
tice, to  be  take*  wbilatit  reneinsin  hieoliee;  but 
where  that  hae  net  been  done^  the  party  may  still 
obtain  leave  to  except  opon  an  qfidavit  of  acci- 
dent or  surprise.  -  -  -        ib« 

114  General  Order  as  to  costs  of  motions  abandoned: 

until  such  cost*  have  been  paid,  the  party  canodt 
more  again  in  the  cause;  if  be  have  actnaUy  ob- 
Isiiied  any  subsequent  order  itwillbediseharged.  106^  109 

115  Practice  when  a  party,  who  has  set  down  a  plea  for 

argument,  doea  not  appear*  «  -      109 

lIA  Practice  upon  bills  of  interpleader.  «  109, 110 

117  In  whsA  cas^l  a  biH  may  be  taken  pro  eanfMo 

against  ad  absconding  defendant  under  the  stih- 

f  ote  [i  Geo..  2^  c  2S.  -  «  -       110 

118  The  Court  may  eflleran  appewanee  far  a  defendant, 

#bia  refuses  to*  dk  ie  for  biSNelf,*  whan  bvougbt  in 
upev  ioAaos  eerpus*  -^  -  -        ib* 

1 19  BiHi  may  be  taken  pro  tonfeno  agaiait  membsrs  of 

Parliament,  aftep  the  return  of  process  of  seques- 
tration for  enforteing  their  appeaMwe«        *       IM^lll 

120  In  die  ordinary  course  of  the  Cemrt,  a  bill  may  be 

talken  pro  wnfeuo  after  a  demurrer,  or  pKeaf  over- 
ruled ;  or  after  an  answer  declared  inaufllcienA.  -      111 

121  Mode  of  impeaching  a  decree  uMide  upon  aiUll  which 

has  been  taken  pro  C0nfe999  aeeonJiug  to  the  o#- 
dinary  course  of  the  Court;  and  tbe  dislinction, 
itt^  this  respect,  when  such  decree  baa  been  made 
under  the  statute.  «  •  111,  112 

122  A  decree  ptfi  cowfeswo  must  be  sucb  as  in  tbe  judg- 

ment *of  the  Court  shal  1  seeun  fit ;  tie  plaintiff  ia  not 
allowed  to  take  such  a  deei^  as  he  ckooaes  to 
abidsfby^  -  -  -      112 
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1 28  ii  plaintiff  by  tceepting  ati  aoaweiv  aflMr  an  order 
te  lakiags  bia  bill  pr»€«M{/Sia8o»  waves  Ibe  benefit 
of  that  order;  biH  mere  aoceptaiice  tt  coats  baa 
wai  ibe  same  effect;  .  .  *   i  112 

124  aad».  i&  after  aueh  order^  an  answer  haa^bean  put 

ttpan  the  fila».  but  Ml  neeepted,  or  recognised  by 
the  act  of  takiag  an  oiBce  eopy  tbefeaf ;  tie  plan- 
-  tiff  may  move  to  have  such  answer  takaaoff  tbe 
file  for  irregularity.^  •  II3|118 

1 25  An  order  for  taking  a  bill  pn^  eanfesea  will  not  be 

diaohafged  on  tbe  defendant's  application,  unleatf 

b0  makca  out  a  strong  paae  of  aurprise,  ar  aeeideii  t ;      1 18 

126  but  a  distinction  will  be  «ude» .between  default  pra^ 

ceeding  from  obsSinacy,  and  thai  whicb  may  be 
aopposed  ta  have  ariaen  from  imbecility  of  mini|.         ib. 

127  When  a  defendant  aCtempla  ta  avada  the  process  of 

Chancery,  by  a  fraudulent  use  of  the  wrii  of  An* 
Aaoa  corput-  sued  out  in  the  King*a  Bench,  a  bill 
against  bim  may  be  taken  ptQ  confeu^^  milesa  be 
puta  in  an  answer  by  tba  time  at  whicb  an  oliot 
plurieB  would,  regiUarly « have  issuad  against  biau        ib« 

128  A  cross  bill  for  discpvecy,  if  takep  pro  coh/cmo,  may 

be  read  aa  evidence  al  the  hearing  of  the  original 

bill;    -  -  *  •  .114 

129  ai|d  a  bill  may  be  taken  pro  can/asao  altbongb  aae- 

questration  for  want  of  answer  has  been  execntad,        ib. 

130  A  bill  may  be  taken  pro  epn/eMo  against  one  de» 

fendant,  who  is  in  custody,  on  motion ;  but  where 
there  are  several  defendantst  cht  a  single  defendanl 
apt  in  custody,  the  canac  must  be  set  di>wii;  but 
BMiy  be  advanced  to  the  bead  of  the  paper;         «        ib. 

131  for,  it  is  in  the  discretion  of  the  Court  to  order  aay 

cause  to  be  advanced,  where  ancb  a  measiure  ap- 
pears necessary  for  the  purposes  of  complete  jus- 
.  tice-    -  -  -  *  -      116 

182  Consequences  of  amending  an  original  bill  after  a 

cross  bill  has  been  filed,      -  -  «        |b. 

183  On  tbe  coming  in  of  an  answer  to  an  ia^unctioo  bill, 

anceptiona  may  be  ibewn  for  caupe  agaiaat  dii- 
solving  the  injunction:        -  «  116^116 
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134  bat,  if  the  Master  report  the  answer  to  be  sufficient,  i 

the  mere  act  of  taking  exceptions  to  that  report 

will  not  uphold  the  injunction:  •  «   i.  116^ 

135  the  rule  is  the  same  where  there  bras  been  a  referw 

ence  for  alleged  impertinence*  and  the  answer  is 
reported  not  to  be  impertinent:  should  theexoep- 
tionsy  however,  be  allowed^  the  injunction  maybe 
revived.  -  •  -  -        ib« 

136  A  motion  for  an  injunction  can  only  be  made  on  a 

-  seal-day;  except  in  cases  of  waste.      -  -         ib. 

137  Injunctions  ex  parte  are  not  granted  as  o(  coarse, 

but  require  a  special  case,  verified  by  c^fidaxni.  117 

138  In  what  cases  amendments  of  a  bill  are  allowed 

without  prejudice  to  an  injunction,  obtained  es 
parfe/ -when  the  injunction  was  obtained  upon 
the  merits,  this  is  a  motion  of  courser         •        117, 118 

139  and  where  exceptions  to  an  answer  have  been  allow- 

ed, it  is  also  a  motion  of  course,  that  the  defend- 
a^it  may  answer  the  exceptions  and  amendments 
together;  but  the  exceptions  should  be  disposed 
•  of,  before  the  order  to  amend  is  applied  for.        -       US 

140  As  a  general  rule,  a  defendant,  who  has  once  an- 

swered, cannot,  upon  the  bill  being  amended,  plead 
to  the  whole:  but  where  the  amendments  make 
an  entirely  new  case,  justice  may  require  a  quali- 
'  fication  of  the  rule.  -  -  *        ib. 

141  A  double  plea  is  rarely  alloWed  in  Equity;  and  ne* 

ver  except  on  special  application.        -  -      119 

142  An  insufficient  answer  is  considered  as  no  answer; 

and,  after  an  answer  has  been  reported  insuffi- 
cient, the  plaintiff  may  inunediately  go  on  with 
the  old  process;  unless  he  has  accepted  costs;  or 
has  served  the  defendant  with  a  subposna  for  a 
better  answer.         -  -  119,120 

■    143  A  plaintiff  should  not  accept  an  answer  without  re- 
ceiving the  costs  of  a  previous  contempt.  -       120 
144  A  motion  made  for  time,  or  even  an  answer  filed,  on 
the  same  day  on  which  an  attachment  issues,  is 
too  late:    the  attachment  has  precedence;  and. 
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consequently,  so  has  an  iDJanction  fdunded  on  such 
.     ~  attachment.  -      ■  -*  -  *  i.  190 

145  A  demurrer  may  be  put  in,  although  the  regular  pe- 

riod fpr  doing  so  has  elapsed,  provided  process 
of  contempt  has  not  issued,  and  the  defendant  has 
not  obtained  an  order  for  time;  or  elected  to  have 
an  injunction  taken  against  hitn  upon  a  dedimus 
poieitaiem.  -  .  .  •      121 

146  A  special  case  of  surprise  must  be  shewn  by  a  de*  . 

fendaht  who  wishes  to  demur,  after  having  appli- 
ed for  time  to  answer^  only.  -  -        ib« 

147  AAer  a  demurrer  overruled,  the  application  for  time 

to  plead,  or  answer,  should  be  special.  -      122 

148  An  injunction  may  be  revived  for  default  of  answer 

to  an  amended  bill  within  the  regular  time,  al« 
though  the  defendant  be  not  actually  in  contempt: 
but  the  application  to  revive  must  be  special.      -        ib. 

149  To  obtain  a  special  injunction,  after  appearance,  no- 

tice is  generally  necessary;  but  cases  of  waste 

may  require  an  exception  to  this  rule.  •  «      129 

150  Affidamts  in  support  of  the  allegations  of  an  injunc- 

tion bill  may  be  received,  even  after  an  answer  has 
been  put  in,  provided  such  qfiidtwits  only  go  to 
substantiate  facts  stated  in  the  bill,  and  not  no- 
ticed in  the  answer.  -  «  -        ib« 

151  A  special  injunction;  to  restrain  proceedingsat  Law, 

is  never  granted  in  the  first  instance,  except  where 
the  party  had  not  an  opportunity  of  obtaining  the 
common  injunction.  -  -  -      124 

152  If  a  defendant  in  Equity  put  in  a  demurrer,  just  be- 

fbre  the  common  injunction  might  have  been  ob- 
tained, merely  with  a  view  to  post  on  his  action  at 
Law ;  he  will  not  be  allowed  to  take  advantage  of 
this  tricky  practice.  -  -  -        ib. 

153  An  injunction  to  restrain  the  sailing  of  a  ship,  if  not 

applied  for  till(after  the  charter  parties  are  made, 
and  the  ship  is  just  about  to  sail,  will  not  be  grant- 
ed, unless  the  delay  in 'making  the  application  is 
satisfectorily  accounted  fbr.  -  124, 125 
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154  A  pwty Mwedl  uiiiMveMBrily  with  aotke,  m  ABtilfed 

to  bis  costs  of  appearance:  -  •   i.  125 

155  ill  tmhpmwa  td  bear  judgoMHi  miitft  \m  properlj  iiin 

dontd^  or  tbe  defendant  will  not  be  bound  lo  ap* 
peav }  bttt  the  death  of  one  of  Ibe  defendants  does 
Bst  necessarily  prevent  ja<%aMnt.r         *-  *      ib. 

156  Oppoftunity  of  appeal,  bowseoorod:  mode  of  set- 

ting aside  a  decree  signed  and  enrolled,        «    125, 126 

157  Tbe  proregative  writ  of  no  exeat  is  appUed,  tbongb 

with  eautioii,  to  cana  of  privala  coneem,  in  order 
to  prevent  eirasion  fvom  jnsl  denMnidsr  praetice 
of  ibe  Exeheqner  in  this  respect.        ■-*  «i       126 

158  To  ground  an  appli<Sation  for  this  writ,  tbere  miBst 

(in  most  ca8es)heaposil»re  afidmdi  of  ailebl  ac^ 
tualiy  due)  and  ibat  it  ia  an  eqailable  demand 
npon  which  Cbo  plaintiff  cannot  sne  at  Law  |  and 
further,  thai  tbe  defendant  intenda  lo  qait  the 
kingdom,  whereby  tba  debt  wilt  be  m  imagtr  of  ; 
being  Itiat.  ...  126,127 

159  Where  a  debt  is  claianed  as  due  apoo  tba  balaace 

of  an  aocoaat;  at  where  atreasaara  actadljr  Ais 
kt  respect  of  alimony;  the  writ  af  me  aMtil  may 
laMies  alt  bough  ibe  dabtdr  isight  be  held  to  bail 
atLa^v:        «  «  4  ^  127 

160  and  a  positive  itfidavU  that  tba  debtor  threatens  to 

ga  abroad^  may,  perbapof  be  diapenaed  wltb^>  wb^ 
iha  person  from  wbam  lie  inforawitian  waa  recatr* 
ad  cannot  be  brsaght  farward  to  miriLe  ancb  <y^ 
davit:  -  -  *  -        ib. 

161  Where  tbe  existence  and  nauweof »  dabt«aleao« 

Ihanticated^  by  ibe  Master'arepart,*  an  afidavii  as 

to  those  pojata  ia  unneeessary*  •        ib. 

162  Tbe  writ  of  a^  exeat  only  issues  in  usspect  of  aa  ac- 

tual money  demand;  not  to  enforce  perfamsance 
of  an  agreement,  or  for  any  ether  sinsUar  purpose. 

127, 128 
16S  la  aaaes  of  alimony  tbe  wril  of  ae  eaeett  is  nnarked 
aaly  filr  sums  actnaUy  dne:  ft^  ga  iMthar  waald 
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b»  uivft4Hig  A0  jurwdiistm  of  tiM  EcfteiMrttcal 
Cowrti.  -  .  ...    1.138 

164  Qu€Br€j  whether  this  writ  may  MUe  agimisl  n  bus- 

baud^  6b  the  a  €sSUmii  of  bis  wife  atonal  -      129 

165  Qumre^  also,  whether  tbe  writ  can  be  applied  in  aid 

of  priocaaa  of  coaleuipf,  t#  ei»ibrce  paymenl  of 
Oixed  eosta?        •-        •«  -  *'  ib» 

16G  Coats  freqoaiilly  formptfr^of  theamnfer  which  the 
writ  of  ne  eaeai  la  marked  9  but  ndaaeertaiiied 
damages  form  no  demand  upon  wUch  the  writ  can 
BSaue;  for  fbe  prerentiaa  df  iajualice*  men^ly  Mi* 
ticipatod,  will  m^^  m  all  caaca,  support  aoch  a  pro- 
ceeding: •  •  -  •      180 

167  Thiawrii  may  be  abtaiaed  befbte  a  biU  is  filedl 

and  it  is  not  necessary  (in  many  cases  it  wauM  be 
improper)  to  pray  the  writ  when  the  bill  is  first 
filed. '«  •*  «t  •  ♦Hi 

168  The  defendant's  own  admissions  may  supply  the 

want  of  a»  affidavit  by  the  plaintiff;  00  tha  #tb»r 
band^  the  dafiindait's  aaswery  aa  ajfidaviiMf  ma^ 
be  read  to  appoaa  aa  appUcatioo  fbr  a  writ  af  aa 
exemi^  *  ^  ^  -       181 

169  Theground  on  which  this  writ  baaMwdmusCbiliSop- 

riBctlystatadinthebodyof  it^«witwrllbedi8chaigad«      "^  %. 

170  As  a  paity  wha^hasdnce  been  avrMad  caanofe  be 

held  to  eqaitable  bdil  9  sOy  whartf  a  writ  af  fta  «»• 
sot  haBrbeen  granted  agthat  t  ttHUi,  he  ii  dtedipt^ 
ed  from  subsequent  arrest,  i»  rasped  of  tba  iama 
dettoand*^  •  u  m  «        ilk 

171  Tba  writ  of  neearaa/  may  be  abtaiiMd  dn  bahtflf  #f  n 

lotetic;[  but  doaa  net  iisue  against  a  mafried  l^n« 
man  as  an  executrix^  unless  she  posMaft  separate 
property.  -•  *  •  -      Mf 

172  Foreigners;  subjects donricHed in  British  colollida; 

ia  Scatland;  aad^  it  aeern^  in  befand;  if  tboy 
come  within  the  jurisdiction,  afa  amendable  to 
tWaprocasa*        -*  •  «  •Ok 

178  FsnmUatarma  wilt  ba  giMf«d  tor  tfas  defend* 
aal^  whan  tbare  baa  baa*  neadissa  and  iqynrinna 
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delay  in  applying  for  the  writ  of  ne  exeat  against 
him;  or  when  any  thing  merely  vexations  appears 
in  the  proceeding.  •  -  -  i.  133 

174  The  writ  of  ne  exeat  £S  alwuys  discharged  on  pay- 
ment into  Court  of  the  sum  claimed,  or  giving  ap- 
proved security  for  the  same;  unless  there  are 
other  acts  which,  at  the  hearing,  the  defendant 
must  necessarily  be  directed  to  perform;  in  which 
case,  further  security  must  be  given  for  the  per- 
formance of  those  acts.  -  *  ib. 

PROVISO.    See  Lanihx)rd  &  Tenant,  57;  Specific  Per^ 

FORMANCE,69;    TESTAMENTARY  DISPOSITIONS,  63, 

246. 
PUBLICATION.    See  Prosbcution  of  Suits,  87,  88, 93, 
97,  98. 

QUIT-RENTS.    See  Specipic  Performance,  65. 

RATIFICATION.  See  Aobnct,  1 , 1 8, 1 1 1 ;  Trusts,  3 1 ,  36. 

RECEIVER.  See  Agency,  11^16;  Executors,  36; 
Lunacy,  51,  52;  Mortgages,  24,  25,  39,  75; 
Partnership,  7»  9 ;  Prosecution  of  Suits,  29, 
30,31;  Surbtibs,  16. 

RECITAL.  See  Bankruptcy,  5;  Mortgages,  6;  Set- 
tlement &CONVBYANCB,  18 20,  145, 146;  Tes- 

'    TAMENTARY  Dispositions,  171|  172. 

RECOMMENDATION  IN  A  WILL.  See  Test ambntart 
Dispositions,  244. 

RECOVERY.    See  Charities,  46;  Lunacy,  68_70. 

REDEMPTION  OF  MORTGAGE.    See  Mortgages. 

RE-EXAMINATION.      See  Prosecution    of     Suits, 

105_107. 
REHEARING.    See  Prosecution  of  Suits,  71. 

RELATOR.    See  Charities,  36, 38, 39. 

RELEASE.  See  Prosecution  of  Suits,  70 ;  SouciToa 
&  Client,  70. 

REMA4NDER-MAN.  See  Charitibs,  46;  Powbrs,  16, 
17;  Solicitor  &  Client,  8;  Specific  Perform- 
ance, 78;  Trujsts,  44 ^46;  Waste,  15 — 18. 
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RENT.    See  Landlord  &  Tbnant,  2, 3,  5,  7«  i7,  21,  25, 

40,41,46,56,61,62. 
RENT-CHARGE.    See  Annuities,  27;  Prosbcution  of 

Suits,  20;  Specific  Performance,  65 — ^67* 
REPLICATION.    See  Prosecution  of  Suits,  53, 63,  64. 
REPORT  OF  THE  MASTER.    See  Agency,  14;  Exk- 

cuTORs,  6;  Lunacy,  48,  52;   Prosecution,  of 

Suits,  7,  34,  35,  112,  113,  134,  135,  142,  161;   ^ 

Sbttlbkent  &  Conveyance,  154,  159. 
REPUBLICATION    OF  WILLS.     See  Testamentary 

Dispositions,  123,  127,  158. 
RESULTING  TRUST.    See  Powers,  11;  Tbstambntary 

Dispositions,  215 217* 

REVIVOR.    See  Prx)sbcution  op  Suits,  3, 52, 53, 58, 148. 
REVOCATION.    See  Agency,  33;  Arbitration,  12—16; 

Bankruptcy,  171;  Charities,  47;   Partition, 

14;  Powers,  19,  24;    Solicitor  &  Client,  12; 

Tbstamentary  Dispositions,  85 113,116 — 124. 

SATISFACTION.  SeelNTESTACY,8_7,ll;  Settlement 
&  Conveyance,  84,88— 91; .  Testamentary  Dis- 
positions, 64,  65,  73,  134—148, 156, 158. 

SCOTLAND.    See  Intestacy,  2,  4. 

SECURITIES.  See  Agency,  1 9, 83, 1 03, 1 29—132 ;  An- 
nuities, 23,  24 ;  Bankruptcy,  108.110;   Ex- 

•    ECUTORs,  15,35 ;  Lunacy,  27 29;  Mortgages; 

Setti^mbnt  &  Conveyance,  51,  114;  Solicitor  -^ 
&  Client,  2;   Sureties;    Testamentary  Dis- 
positions, 129,  143. 

SEDUCTION.   See  Settlement  &  Conveyance,  43—49. 

SEPARATE   PROPERTY   OF  FEMES  COVERTES.  . 
See  Settlement  &  CoNVEYANCB,  32;    Testa- 
mentary Dispositions,  30—33,  249—^54,  269; 
Trusts,  32, 33. 

SEQUESTRATION.  See  Privilege  of  Parliament,  9, 
13,  14;  Prosecution  of  Suits,  82 84,  129. 

SEQUESTRATION  OF  A  CHURCH  LIVING.    See  Lu- 

NACT,91. 

SESSION,  COURT  OF,  IN  WALES.    See  Prosecution 

•  OF  Sum,  58. 
SET-OFF.    .See  Agency,  64;  Bankruptcy,  95,  106,  154, 
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ANCEt  99;  SOUCITOR  &  CUEKlft»  i7-^9«  73* 

SETTLEMENT.  CONVEYANCE,  GRANT,  OBUOA- 
TION,  SALE  &  PUBCHASE.  BAVKwracT, 
8.^4,  iOO;  CflMiTfn,  47;  IaiTP.8TACY/a^e,  lU 
12;  LcNACY,  S9_62,  70^74, 8S;  PdWEt6f  31 1 
TvBTAHWivkRr  DtsPosiTumfs,  101,104. 

1  {It»ry  inolinitary  cooveyanoe  i<  void  i^  aj(;iiio«t  a 

nabseqoetit  (MircbaMr,  for  ^alaabU  covaicleralJDn, 
arjth  ar  without  notice, unloss  the  eonsideratioa  ba 
80  utterly  inadequaleaa  tobe  palpably  fraitdalaiit:  ii.  73,74 

2  fiir,  a  ^mrebaaer  wbobos  notice  of  a.  rofuatary  aettle*  . 

ment,  is  held  to  have  notice^  oot  of  a  ttdc^  bat,  of 
lanM^salicty,  Ar  a  finud:  .•  *        7A 

3  Tbe  juafcer  of  a  Toimtary  sctllemaat,  however,  will 

naoBiFeiio  aid  Smm  Eqaily  4a  disturbiiig  it«       -        ib* 

4  All  vvkintary  alieiiationaof  propeity,  by  xrhich  ere» 

ititova,  who  asa  aoeh  at  the  itime,  may  be  dekyied ; 
are  void  as  against  thoae  creditors :  but  may  be 
maintained  agRiasiaubseqiieiit  creditors,  provided 
.  the  settlor  was  not,  fit  the  time  of  the  transaction, 
indebted ;  or  {then  looiced  fenvavd  te  becomifi|^'so,  74, 7& 

5  A  creditor,  before  be  eoeaes  into  Equity  to  .havo  a 

settlement  set  aside,  as  being  fi'audiilent  under 
the  staftote  <if  13th  filiz.,  aboold  4rst  obtain  jodgw 
nsent  for  his  debt.  -«  -  «        75 

6  Poat-anplial  -aettjeiiisiila,  n»t  m  purswHMe  of  aate- 

nuptial  «arlicles,  are  mid  aa  z^xmXpurtAa^mrs; 
but  not  as  against  erediiw^^  laeriAy  as  betiig  yo- 
lunt^y  aetlleaients,  if  uat  also  fVaiudttlent,         •       99 

7  An  allovaace  t^  a  wife  for  diaiiteiiaaoe,  wben  made  . 

to  prevent  litigation  far  tbe  same  purpose,  is  not 
Imudnleni:        .  -  r  -       ib. 

8  And,  a  conveyance  altogether  voluntary^  ifnot  taint* 

ed  by  fraud,  is  valid  against  future  oreditorsi  nor 
will  th^  H*ifling  4|ebta,  whicb  every  housekeeper 
qiuat  have,  raise  a  prestiaiptioa  of  francL     •       •  7Q»  77 

9  Post-nuptial  settlements  made  under  the  diteetion  of 

|l|e  Goiirt  of  ChMoery  will,  of  eootaa^  be  sup- 
ported: .  •  .  -        77 
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10  Apd,  wttboiit  such  interretifion,  irin  be  good  ognitMit 

creditors^  if  made  in  eoneideration  of  money  ^id ; 
or  agreed  to  be  paid,  andaftejrwardsftctimity  paid, 
to  the  settlor;  or  when  the  property  «ettled  pro« 
ceeded  from  the  wife,  and  the  husband  could  not 
hare  got  it  without  the  aid  of  Equity.         -      ii,  7T,  78 

1 1  DfSbrent  eAectof  an  assignment  made  by  a  husband, 

of  an  equitable  interest  giveir  to  his  wife, /or  her 
Ufif  oAiy;  and  where  her  equitable  interest  was 
absabtie.  -  -  -  -        78 

12  Where  the  husband  ean  reach  his  wife^s  property 'by 

process  of  Law,  Equity  does  not  inteiifere.  -  7S,  79 

IS  The  dJaim  of  chiMren  to  a  settlement,  out  of  their 
mother's  equitable  property,  is  dependent  tipon 
her,  (if  she  be  tiring),  up  to  the  time  of  a  final 
decree:  •  -  •  .79 

14  But,  if  the  mother  die  a^r  a  proposal  for  a  settle- 

aseot,  without  haring  wared   it;  the  husband, 
'  and  his  assignees,  are  bouad:  *  -        ib* 

1 5  Such  proposal,  however*  wil  I  not  affect  the  h  asband^ 

title  to  take  by  surrirorship,  where  th^re  are  no 
children;  and  where  there  are  children,  the  wife 
may,  upon  her  husband's  death,  decline  proceed* 
ing  upon  the  proposals.      *  •  ^80 

16  Lfmitations  in  a  marriage  settlement,   in  'fiiror  of 

collateral  relations,  are  (generally  speaking)  roid 
aa  against  purchasers;  but,  in  some  cases,  a  provi* 
sion  for  parties  not  within  the  consideration  of 
marriage  may  be  sustained.  •  •        ib. 

17  Ktrle  as  to  settlements  on  wards  of  Court,  when  the 

property  proceeds  from  the  lady.  <-  .81 

18  In   what  cases  Equity  will  reform  a  settlement, 

acMrding  to  the  intention  declared  in  the  recitak        ib. 

19  A  mere  recital  in  a  post*nuptial  settlement,  of  ante- 

nuptial articles,  cannot  bind  creditors; though  it 

may  the  parties.  •  -  *        ib. 

20  A  aiisstitemertt  in  the  recital  of  a  settlement,  as  fo 

the  pai<ty 'from  whom  the  property  proceeds,  wfll 
not  vitiateitf  ifthe  iUse  etatement  do  •not  goio^a- 
ty  the  rights  of  third  persons.  -  82 
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21  A  basband  must  not  evade  an  agreemeut  made  be- 

fore marriage,  in  his  wife's  favor:  -  ii.  82 

22  on  the  other  band,  any  deed  executed  by  a  woman,  in 

fraud  of  her  future  husband's  marital  rights,  will  be 
void:  •  -  -  -         ib. 

2S  but,  unless  fraud  be  shewn,  any  settlement  of  her  pro- 
perty by  a  woman,  before  marriage,  will  be  sup* 
ported.  -  *  •  .83 

24  Effect  of  a  covenant  entered  into  by  a  woman  under 

age  as  to  her  own  landed  properitfj  when  such 
covenant  forms  part  of  a  marriage  settlement:       -       ib. 

25  Agreements,  before  marriage,  on  behalf  of  infants, 

by  parents  or  guardians,  bind  the  iniants,  clearly, 

as  to  personalty : ,  •  -  *        ib. 

26  and  a  statuteable  jointure  will  bar  a  woman  of  all 
.   right  to  dower:  atrust  estate  will,  for  this  pur- 

.    pose,  b^  held  to  satisfy  the  spirit  of  the  statute.         '  84 

27  A  deed  in  contemplation  of  a  future  separation,  at 

the  pleasure  of  the  wife,  is  invalid.      -  -        ib. 

28  Effect  of  a  covenant,  by  a  trustee  on  the  part  of  the 

wife,  in  a  deed  of  separation,  to  indemaify  the  hus- 
band against  the  wife's  debts,  and  her  demands 
of  alimony.  -  -  •  -        ib. 

29  A  particeps  criminh  may  insist  on  having  represen- 

tations made  good,  upon  the  taitb  of  which  a  mar- 
riage has  taken  place.  -  -  *        85 
SO  Power  given  to  a  wife  to  make  a  will,  must  not  be 

controlled  by  any  subsequent  instrument.  -  85,86 

31  A  settlement  made  by  a  husband  does  not,  unless 

by  special  agreement,  constitute  him  a  purchaser 
.  of  equitable  interests  accruing  to  his  wife  after 
such  settlement  is  made.  -  -  86 

32  A  vrife  may  part  with  her  claim  to  mere  equit- 

able interests,  upon  examination  in  Court ;  but  she 
cannotso  part  with  a  provision  made  by  settlement 
executed ;  with  rights  of  survivorship ;  or  with 
intertots  in  remainder  or  reversion :  though  such 
interests  may  be  so  settled  to  her  separate  use,  as 
to  enable  her  to  part  with  them  without  examhui'- 
tioH.  -  •  -  •    86, 87 
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33  Parol  evidence  not  received  to  explain  the  actuab 

agfreement  of  parties  to  a  marriage  settlement.        ii.  87 

34  If  one  marriage  agreement  be  proposed,  but  another 

fraudulently  executed,  Equity  will  relieve.  ib. 

35  A  deed  cannot  stand,  if  the  conveying  party  was  not 

afre^agent:    «-  -  *  •86,87 

36  on  the  other  hand,  a  deed,  prevented  either  by  force 

or  artifice,  will,  in  Equity,  be  considered  as  exe- 
cuted; even  in  favor  of  a  volunteer;  and,  in  some 
cases,  as  against  innocent  parties ;  -  88 

37  but  this  rule*wouId  not  be  applicable  to  purchasers, 

who  are  never  deprived  of  the  advantage  which 

their  legal  title  gives  them.  -  •        ib. 

38  Where  a  clause  has  been  fraudulently  admitted,  or 

excluded, Equity  will  reform  a  deed :  buta  clause 
cannot  be  set  up  by  parol  evidence,  thf  t,  it  was  not 
inserted  only  in  consequence  of  a  doubt  of  its  le- 
gality. -  -  -  -  88, 89 

39  If  a  deed  be  prepared,  without  instructions,  for  the 

signature  of  aybne  coverte^  the  husband  is  justi* 

fied  in  refusing  access  to  her.  -  -89 

40  A  married  woman  may,  as  an  incident  of  separate 

property,  have  the  power  of  alienation ;  unless  she 
is  restrained  by  a  clause,  in  the  deed  of  gift  to  her, 
prohibiting  anticipation :  such  a  clause  is  binding, 
and  may  defeat  the  rights  even  of  an  innocent  pur- 
chaser.        -  «...  •  89,90 

41  Settlements  inconsistent  with  the  provisions  of  the 

marriage  act  are  void ;  if  an  information  be  filed 
within  the  prescribed  time.  -  *        90 

42  Courts  of  Equity  will  act  upon  a  voluntary  contract, 

if  it  has  been  completed ;  but  a  deed,  though  for- 
mally executed,  is  not  considered  as  completed, 
if  it  was  voluntary,  intended  for  a  particular  pur- 
pose which  never  took  efiect,  and  was  never  part- 
ed with  by  the  maker.         «  -  -  90, 91 

43  A  de^d  executed  pro  turpi  causd^  cannot  be  sup- 

ported; afartiorif  specific  performance  cannot 

VOL.  II.  u  u 
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be  enforced  of  a  written  promtte,  foanded  on  an 
immoral  consideration.         «  •  -    ii.  91 

44  If  a  man  purchase  an  annuity  in  the  name  of  a  wo- 

man With  whom  he  cohabits;  with  respect  to  bis 
creditors,  she  will  beheld  a  trustee.        «  «        ib. 

45  Where  a  deed  is  executed,  not  as  a  bargain  for  future 

immorality,  but,  as  the pr^BmitunpudicUuB^  Equi- 
ty will  aid  the  security,  if  it  be  wanting  in  mere 
legal  formalities:    -  -  ^  -91,92 

46  A  distinction  has  been  made  where  the  seduced  knew 

her  seducer  to  be  a  married  man;  fcut  this  has 
been  disapproved;  and  seems  hardly  tenable, 
where  the  question  is  only  between  the  obligor, 
and  the  obligee:  -  -  -  92 

47  But  the  distinction  appears  substantial,  when  the 

married  seduoer  has  a  wife  and  children,  and  the 
contest  is  between  their  interests  and  that  of  the 
seduced  party:    -  -  -  -        93 

48  On  similar  principles,  a  bond  given  as  tbeprtBtnium 

pudicUi4B  cannot  be  proved  as  a  debt,  should  the 
obligor  become  bankrupt;  though  it  would  be 
good  against  himself:  but,  notes  which  he  has 
given  to  avoid  a  prosecution  for  seduction,  may 
be  proved  as  a  debt  against  his  estate.         -        -        ib. 

49  A  provision,  freely  made,  on  account  of  past  cohabi- 

tation, is  valid,  although  the  woman  was  of  aban- 
doned character,  before  her  connexion  with  the 
settlor.  -  -  -  «        94 

50  A  bond  engaging  the  obligor  to  marry  the  obligee, 

may,  if  kept  secret,  be  a  fraud  upon  the  disposi- 
tion of  a  third  person's  property ,  as  well  as  upon 
public  policy;  and,  on  either  of  these  grounds, 
relief  may  be  had  against  such  a  bond.  -        ib. 

51  All  securities  savoring  of  marriage  brocage,  are  so 

utterly  void  as  to  be  incapable  of  subsequent  con- 
firmation :  even  actual  paymenris  cannot,  in  such 
cases,  be  retained.  -  -  -96 

52  Secret  agreements,  frustrating  a  marriage  settlement, 
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nre  void:  and,  by  failure  in  mricing^  gocMl  a  mar- 
riage contract  on  one  part^  the  rig-hts  of  the  chiU 
dren  of  the  marriage  against  the  other  party  will 
not  be  weakened;  though  the  defaulting  party 
would  be  unable  to  enforce  performance  of  the 
settlement,  without  fulfilling  his  own  engage- 
ments. -  •  -    ii.  95 

53  Equity  will  direct  void  deeds  to  be  delivered  up: 

as  it  also  will  a  several  bond,  where  the  intention 

was  that  the  bond  should  be  joint:  -  95, 96 

54  on  the  other  hand,  a  joint  bond  may  be  reformed,  and 

treated  as  joint  and  several,  if  such  was  the  inten- 
tion.    *  -  -  -  .96 

55  Tlie  great  distinction  between  the  statutes  of  the  13th 

Eliz.  c.  5,  and  of  the  27th  Eliz.  c.  4,  is  this; the 

latter  statute  makes  every  voluntary  conveyance 
void  as  against  purchasers ;  but,  subsequent  cre- 
dUin^s  cannot  set  aside  a  conveyance,  (under  the 
Idth  Eliz.)  merely  as  being  voluntary,  unless  it 
bear  some  mark  ofyVatccf.  -  •96,97 

56  A  secret  conveyance  of  an  estate,  if  the  possession  be 

retained,  does  not,  as  far  as  third  persons  are  con- 
cerned, divest  the  ownership:  though  upon  the 
conveying  party,  or  his  heir,  the  transaction  may 
be  binding;  unless  the  conveyance  appear  to 
have  been  obtained  by  imposition,       -  -        97 

57  If*  when  an  estate  is  settled,  an  annuity,  to  the  full 

value,  be  taken  back ;  as  against  creditors,  the 
deed  cannot  stand:  every  interest, however,  taken 
back  for  life,  is  not  to  be  considered  fraudulent  97, 98 

58  If  a  person  be  privy  to  a  settlement  by  way  of  join- 

ture, which  his  own  claims  interfere  witby  and  be 
conceal  those  claims,  he  must  confirm  the  join* 
ture.  -  -  -  -        98 

59  The  moral  injustice  of  first  raising,  and  then  disap- 

pointipg,  expectations,  affords  no  legal  grounds 
for  preventing  a  sale  of  property,  previously  set- 
tled, on  a  volunteer,  or  for  attaching  the  purchase 

money:  -  -  -  -  96,99 

u  u  a 
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60  but,  if  tbeftale  be  plainly  colorable,  it  will  not  aroid 

tbe  voluntary  settlement:  -  -  ii.  99 

61  and,  Equity  will  not,  in  any  way,  aid  a  sale,  to  tbe 

destruction  of  a  voluntary  settlement,  -at  the  suit 

of  tbe  maker  tbereof.  -  -  99,  100 

62  Although  a  conveyance  was  only  intended  to  give 

the  grantee  a  colorable  qualification  to  kill  game, 
yet,  if  tbe  grantee  get  possession  fliereof,  Equity 
will  neither  restrain  him  from  making  use  of  the 
deed  at  Law ;  nor  the  heir  of  the  grantor  from  set- 
ting up  an  outstanding  term  to  defeat  tbe  grant.         lOO 

63  If  a  deed  be  complete,  its  alleged  fraudulent  pur- 

,  pose  will  not  confine  its  operation,  as  against  tbe 
grantor:  •  •  •  -        ib. 

64  but,  where  no  flraud  on  public  policy  has  been  actu- 

ally committed,  by  means  of  a  colorable  deed,  the 
grantee  may  be  restrained  from  suing  thereon, 
provided  such. deed  was  executed  for  a  particular 
purpose  which  never  took  effect:        -  100, 101 

65  The  question  in  such  cases,  is,  has  the  transaction 

been  completed?  a  voluntary  deed,  made  for  a 
special  purpose,  which  foils;  and  when,  also, 
such  deed  has  not  been  parted  with  by  the  grant- 
or, will  not  be  called  into  operation  by  Equity.  -      101 

66  Where  there  has  been  no  fraud  on  tbe  part  of  a  gran- 

tor, should  tbe  grant  be  defeated  by  a  third  per- 
son, it  will  depend  upon  the  covenants  whether 
the  grantee  has  any  remedy:  -  -      102 

67  but,  in  tbe  construction  of  a  grant,  every  fair  infer- 

ence is  to  be  made  in  favor  of  the  grantee;  and  am- 
biguous words  will  be  taken  most  strongly  against 
the  grantor.  -  -  -  ib. 

68  When  a  deed  has  been  obtained,  without  considera- 

tion, but  a  good  consideration  is  therein  express- 
ed, Courts  of  common  Law  cannot  so  properly  in- 
vestigate such  a  question  as  Courts  of  Equity ; 
where  the  extent  of  relief  given  may  be  regulated 
according  to  the  whole  circumstances  of  tbe  case. 

102,108 
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69  Though  a  deed  may  be  impeached,  id  Equity,  by 

avemients,  it  cannot  be  supported  by  evidence  of 
considerations  different  from  those  contained  there* 
in.       .  .  .  .  .  ii.  108 

70  ^  Natural  love  and  affection,"  where  the  parties  are 

related,  may  support  a  conveyance  against  any 
objections  founded  on  inadequacy  of  price;  even 
though  the  complaint  is  made  by  creditors:  unless 
the  price  has  been  so  inadequate  as  to  shew,  that, 
the  sale  was  only  a  colorable  one.  -  '      103,  104 

71  Equity  will,  in  most  cases,  reform  a  deed,  framed 

contrary  to  the  intention  of  the  parties;  and  parol 
evidence  is  admissible  to  shew  the  misconception:       104 

72  but,  the  Court  will  use  extreme  caution  in  cutting ' 

down  the  effect  of  a  conveyance  to  a  purchaser, 
when  it  is  too  late  for  him  to  renounce  the  con- 
tract altogether.     -  -  «  104, 105 

73  A  deed  obtained  fraudulently  may  be  avoided  to- 

tally; but  not,  it  seems,  partially.        -  •       105 

74  A  conveyance  executed,  may  be  rescinded,  with 

costs,  if  the  vendor  fraudulently  misrepresented  a 

feet  material  to  thie  title:      -  «  •        ib. 

75  this  principle  k  not  confined  to  sales  of  real  estates; 

misrepresentation,  on  the  part  of  the  vendor,  will 

set  aside  a  sale  of  goods.     -  -  105, 106 

76  If  a  representation  which  a  vendor  made,  believing 

it  to  be  correct,  prove  otherwise;  the  vendee  may 
get  rid  of  the  contract  by  shewing  this  objection, 
•before  the  purchase  money  is  paid:  but  after  the 
conveyance  has  been  completely  executed,  relief 
against  a  flaw  in  the  title  will  depend  upon  the 
covenants.  •  .  .  «      106 

77  If  a  vendee  perceive,  on  the  face  of  the  abstract  of 

title,  a  palpable  objection ;  but  will,  notwithstand- 
ing, take  possession ;  he  cannot  afterwards  claim 
compensation  even.  -  -  106, 107 

78  A  purchaser  who  has  notice  of  a  lease,  must  take 

subject  to  all  such  rights  as  the  lessee  may  have  in 
the  premises;  though  some  of  those  rights  may 
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originate  in  contract  quife  tndepettdent  of  the 
agreement  of  lease.        -  ^  -        iL  107 

79  General  words  will  not  be  permitted  to  operate  be- 

yond the  particular  purpose  for  which  they  were 

used:         .  -  .         107,108 

80  And  a  party  who  joias  in  a  cooFeyance,  solely  to  ob- 

▼iafee  a  specific  objection,  will  not  be  bound  as  to 

any  other  interest,  of  whidi  be  was  not  apprised.      106 

81  A  coQTeyance  executed  to  answer  a  particular  law- 

ful^purpose  must  not  be  used  for  any  other  purpose.        ib. 

82  A  purchaser  is  bound  by  notice  of  a  judgment,  al* 

though  it  has  not  been  docketed  according  to  the 
registry  acts;  but  the  notice  must  be  precise.      108, 109 

83  Whoever  accepts  a  benefit  under  a  deed,  must  com- 

ply with  all  legal  conditions  annexed  to  that  bene- 
fit; and  a  condition  by  contract  inter  vivos  must 
be  strictly  performed :  -  •  -      lOO 

84  but,  though  the  same  principle  is  to  be  ohsenred 

both  as  to  deeds  and  wills,  it  seems  not  necessary 
to  carry  it  to  the  same  extent  in  the  latter  case,  as 
in  the  former:  it  rather  appears,  that,  a  party  ia 
only  bound  to  make  «a^»«/be/ion  for  disappointing 
another  devisee,  and  withholding  a  gift,  made  by 
the  same  will  under  which  he  himself  claims ; 
though  it  is  impossible  to  reconcile  the  different 
cases  on  this  subject:  .  •  •      100,110 

85  it  seems  clear,  bowcFcr,  when  the  doctrine  is  ap« 

plied  to  a  deed,  or  settlement,  that  a  party  must 
either  abide  by  it  strictly,  or  totally  renounce  it.         Ill 

86  Where  election  is  necessary  on  the  part  of  an  infiint, 

the  Court  will,  generally,  make  it.      «  -        ib. 

87  The  election  of  a  party  is  never  concluded  by  equif  o» 

cal  acts;  or  compelled  before  the  value  of  the  re- 
spective interests  is  asoertained.        *  -  1 1 1, 1 12 

88  Circumstances  may  rendor  the  doctrine  of  election 

inapplicable ;  for  instance,  where  the  principle  of 
Gompeusation,  which  ought  to  accompany  it,  can- 
not be  applied  •  -  *  -  112 

89  If  a  man  covenant  to  purchase  lands,  and  convey 

them  to  the  usesof  his  marriage  settlement;  after- 
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porcbased  lands,  tbougfh  not  conveyed  to  such 
uses,  may  be  applied  in  satisfaction  of  tbat  cove- 
nant: -  -  -  ii.  112,118 

90  The  objection,  that^specialty  creditors  may  be  affect 

ed»  whenever  tbe  rule  is  acted  on,  is  of  little  weight ; 
for,  the  wife  and  issue  of  the  marriage  are  also 
specialty  creditors,  by  virtue  of  the  settlement:  -       118 

91  but,  the  construction  will  never  be  made  to  the  pre- 

judice of  a  subsequent  purchaser  of  such  lands; 
and  with  respect  to  lands  acquired  by  the  cove- 
nantor otherwise  than  by  purchase,  no  presump- 
tion of  intended  satisfaction  can  arise.  -         ib. 

92  Equity  will  deal  with  executory  covenants  accord- 

ing to  tbe  intention:  but  trusts  created  by  will 
may  be  so  defined,  as  to  admit  no  latitude  of  in- 
terpretation. -  -  «  -118,114 
98  If  the  right  of  a  child  to  a  provision  be  made  to  de- 
pend, unequivocally,  upon  tbe  contingency  of 
tbe  child's  surviving  its  parents.  Equity  cannot 
interfere :  but  if  the  settlement  be  at  all  ambigu* 
ous.  Equity  will  make  such  a  construction  as  to 
vest  an  interest  in  the  child,  when  it  stands  in 
need  of  a  provision.             -                -  -       116 

94  Where  articles,  before  marriage,  are  so  expressed  as 

to  give  the  husband  an  estate  tail,  enabling  him 
to  defeat  the  whole  purpose  of  the  settlement. 
Equity  will  limit  him  to  an  estate  for  life.  ib. 

95  Where  portions  are  charged  by  settlement  upon  a 

reversionary  term,  the  argument  ab  ineotivenientif 
alone,  cannot  prevent  the  sale  of  the  termduring 
the^life  of  the  author  of  the  settlement.  1 15, 1 16 

96  By  virtue  of  the  contract.  Equity  may  be  enabled  to 

deal  with  the  words  of  a  settlement,  even  when 
executed,  so  as  to  effect  the  true  intention:  116 

97  and,  for  this  purpose,  will,  if  necessary,  construe  the 

word  ^  heir,''  not  according  |oits  strict  sense,  but, 

as  it  was  understood  by  the  contracting  parties.  116, 117 

98  Tbe  vendees  of  an  estate  charged  with  a  legacy, 

musty  clearly,  pay  it,  if  they  had  notice  thereof. 
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and  the  amount  was  deducted  from  the  purchase 
money:  quare,  as  to  the  form  of  the  decree  if 
they  had  no  notice.  -  .  -  ii.  IIT 

99  A  debtor  having  a  set-off  against  his  creditor,  may 
not  be  able,  in  some  cases,  to  sustain  the  ri  ght  to 
•et-off  against  a  person  to  whom  his  obligation  has, 
with  his  privity,  been  assigned.  .  117  118 

100  Equity  will  not  set  aside  a  deed,  even  foriraud,  ' 
twenty  years  after  its  execution,  and  after  the 
death  of  both  parties  thereto;  when  the  facts  al- 
.  leged  hare  been  known  to  the  complainants  during 
the  whole  of  that  period ;  but  acquiescence  under 
an  unreasonable  conveyance  stands  for  nothing, 
during  the  continuance  of  the  $ame  distress  by 
which  it  was  extorted :        •  .  -      118 

101  though    mere  ^ewera/  embarrassment  wiir  be  no 

ground  for  setting  aside,aftera  long  lapse  of  time, 
conveyances  deliberately  executed.  .    118, 1» 

102  The  prevention  of  fraud  upon  purchasers,  who  be- 

come  such  on  the  faith  of  the  undisturbed  posses- 
sion, requires,  that,  stale  demands  should  be  dis- 
countenanced: -  -  .  -  !!• 
108  but,  iu  cases  of  infency,  coverture,  the  continuance 
of  any  other  disability,  or  where  the  party  has 
been  kept  in  ignorance  of  Acts  constituting  the 
secret  fraud;  neither /oeAev  nor  acquiescence  can 
be  imputed,  to  bar  relief  against  even  formally 
executed  deeds.               -                -                .  1J9  i2q 

104  A  party  must  not  take  advantage  of  the  bar  arising 

from^  lapse  of  time,  when  the  delay  has  been  oc- 
casioned by  himself:  as,  for  instance,  when  he 
has  effected  this  by  obtaining  an  injunction.  120 

105  The  pendency  of  a  bill  in  Equity  may  prevent  the 

running  of  a  fine;  or  at  least  its  effect  as  to  the  sub- 
ject of  the  suit.     -  .  -  .      j5^ 

1 06  A  fine,  constituting  part  of  an  assurance  obtained  by 

undue  means,  is  no  bar  to  relief  in  Equity.  ib. 

107  A  fine  levied,  pursuant  to  decree,  for  a  particular 

purpose,  will  not  operate  beyond  that  purpose.  121 
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108  The  penalty  of  a  bond  is  the  limit  of  the  debt;  yet, 

if  the  obligror  come  into  Equity  to  restrain  pro- 
ceedings at  Law,  the  Court,  if  justice  require  it, 
will  compel  him  to  pay  interest  beyond  the  penal* 
ty.      .  .  .  -  .  ii.  121 

109  The  Court  will  not  lightly  interrupt  enjoyment  of 

an  estate,  which  has  been  long  held  under  a  de- 
cree; -  -  ..  121, 122 

110  CFen  where  a  decree  has  been  obtained  fraudulent- 

ly) hut,  under  such  decree,  a  conveyance  has  been 
made  to  a  bondjide  purchaser,  the  Court  will  not 
disturb  his  possession:         .  •  •      128 

111  though  titles  under  a  decree  are  not  strictly  war- 

ranted: and  a  colluaive  sale  and  conveyance  can- 
not be  sustained  by  the  colorable  protection  of  a 
decree.  -  .  -  .  122,128 

112  Every  vendor  has  a  lien  on  the  estate  he  has  sold, 

for  the  purchase  money :  and-  bills  taken  for  the 
•    amount  are  to  be  considered  only  as  a  mode  of 
payment;  not  a  substitution  for  the  lien  :  128 

1  IS  a  purchaser,  however,  from  the  vendee,  if  he  had  no 
notice  of  the  real  fiu^ts,  and  if  the  original  vendor 
had  signed  a  receipt  for  his  purchase  money,  might 
hold  the  estate.  -  -  -  123, 124 

114  Whether  acceptance  of  a  different  security  was  a 

substitution  for,  or  a  credit  gfiven  in  reliance  on, 
the  lieHf  must  depend  on  the  special  circumstances 
of  each  case.        •  -  -  •      124 

115  As  a  general  rule,    a  vendee,    who  completes  a 

purchase  after  the  time  agreed  upon,  pajn  £4  per 
I  cent,  interest,  and  takes  the  profits  from  that  fixed 

time:  but,  this  rule  is  subject  to  exception,  when 
the  delay  has  been  occasioned  by  the  vendor.  124, 126 
1 18  A  vendor  who,  (after  the  contract  of  sale,  but  before 
it  is  completed,)  has  allowed  tenants  to  run  in  ar« 
rear,  or  the  land  to  be  deteriorated  for  want  of  due 
cultivation,  will  be  responsible:  but  the  vendee 
must  abide  by  any  damage  where  -he  has  been  in 
default.  .  -  -  -      125 
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1 1 7  As  the  admnlage  of  any  improTement  belongs  to  the 

■Tendee ;  so,  be  must  aho  bear  any  Iqm;  where  no 
fukjittaches  to  tbe  Teador:  this  rule  holds,  eren 
though  a  title  to  the  estate  is  not  made  till  after 
the  contract.  -   •  -  .    ii.  125, 125 

118  If,  after  he  has  agreed  for  the  pvrdlase  of  a  rever- 

•iooary  interest,  the  lives  drop,  the  rendee  will 
have  the  benefit:  but,  if  the  purchaser  of  a  dry 
reiversioD  lie  by,  be  must  at  least  pay  interest, 
from  the  time  at  which  be  ought  to  hare  com- 
pleted the  purchase*  ...      126 

119  The  rule  as  to  the  rate  of  interest  is  not  inflexible: 

but,  generally  speaking,  the  act  of  taking  posses* 

sion  is  an  implied  agreement  to  pay  interest:      126,  127 

120  toexempt  a  purchasMT,  it  must,at  all  events, be  shewn, 

that,  the  purchase  money  has  been  lying  unpro- 
ductive; and,  that,  this  fact  was  known  to  the 
vendor.  -  .  •  -      127 

121  A  vendee  need  not  pay  the  purchase  money  into 

Court,  before  be  is  let  into  possession:  nor  when 
his  possession  is  authorized  by  the  terms  of  the 
contract:  »  •  -  -      ib. 

122  but,  acts  of  ownership,  tending  to  alter  the  nature  of 

the  property,  may  amount  to  a  waver  of  the  ven- 
dee's right  to  dispute  tbe  title.  «  127, 128 

123  What  acts  are  to  be  construed  as  an  acceptance  of 

title,  must  depend  on  the  special  circumstances: 
the  consequences  of  taking  possession  according  to 
agreeinent,  and  of  possession  taken  without  aspe* 
cial  agreement,  will  be  very  different:  -      128 

124  Inconveniences,  however,  might  attend  the  universal 

application  of  any  rule  on  this  subject;  and  the 
equity  of  each  case  must  depend  on  its  own  cir- 
cumstances.        •  .  •  •      129 

125  If  the  vendor  once  declare  the  agreement  at  an  end, 

i  he  cannot  subsequenly  insist  on  a  specific  perform- 
ance*    -  -  -  -  -      ib. 

126  If  tine  prove  to  be  necessary  to  clear  the  title,  and 

the  purchaser  choose  to  retain  possession,  he  must 

pay  interest.  ...       1299 19^ 
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127  A  vendee  in  poasewioJH  by  title  distinot  from  the  pur- 

chase contract,  <!aniiot  be  compelled  to  pay  in  his 
money  before  the  contract  is  completed;  unless 
he  fence  with  oae  title,  to  defeat  just  demands 
in  respect  of  the  other,      '  «  -  -  ii*  180 

128  If  a  vendor  die,  and  the  vendee  enter  and  commil 

acts  of  ownerBhip,  be  ntfust  jwy  the  purchase  mo- 
ney into  Court;. although  his  ooaveyanoe  may 
not  be  capable  of  being  completed  for  yeais,  in 
consequence  of  the  minority  of  the  vendor's  heir*   130, 181 

129  A  party  who  has  contracted  in  his  own  name,  may 

be  ordered  to  pay  the  money  into  Goutt,  though 

he  be  only  a  trustee:  -  -  -      131 

130  and  the  money  may  be  Ordered  into  Court,  notwith- 

standing a  condition  that  the  purchaser  shall  pay 
interest  for  delay.  •  •  •       .ib. 

131  In  what  case  the  vendee  may  not  be  bound  to  pay 

interest  for  the  time  during  Which  his  money  has 

been  lying  unproductive:    .  •  •       ib. 

132  The  purchaser's  liifer  course  will  be  to  move,  spe- 

cially, for  leave  to  pay  the  money  into  Court.  182 

133  A  deposit  of  the  purchase  money,  eveu  with  notice, 

cannot  throw  u^pon  the  vendor  any  tridL  as  to'the 
principal:  •  *•  -  -        ib. 

134  this  rule,  however,  is  subject  to  one  exceptioii,  in 

the  case  of  a  deposit  paid  to  an  auctioneer,  who  is, 
for  this  purpose,  considered  the  agent  of  the  ven- 
dor only;  and,  as  such,  he  has  a  Hen  upon  the  de- 
posit for  his  charges,  which  he  may  deduct  if  the 
deposit  be  ordered  into  Court:  -  132, 188 

135  but,  if  an  auctioneer  pay  the  deposit  to  the  vendor; 

should  the  sale  not  be  completed,*  the  vendee  uMiy 
recover  the  deposit  from  the  auctioneer;  with  in- 
terest :  though  a  vendor  can  claim  no  interest  u  pon 
a  deposit  which  in  locked  up  by  the  vendee'sdelay.      138 

136  Proceedings  at  Law  by  a  venfiee,  for  recovery  of  a 

deposit,  will  be  stayed,  if  a  bill  for  specific  per- 
formance of  the  contriM^  has  been  filed  against 
him.         -  -  -  -  188,184 
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137  By  ttie  terms  of  agreement,  time  may  be  made  of 

the  eiveDceof  a  contract  for  sale;  but,  the  vendee, 
by  any  act  amounting' to  a  waver  of  tbe  stipulation 
as  to  time,  may  estop  himself  fironi  taking  an  ob- 
jection upon  that  ground:    -  -  -  ii.  184 

138  And  if  a  contract  contain  no  reference  to  any  specific 

purpose,  which  is  defeated  by  delay,  the  vendor 
cannot  get  rid  of  his  agreement  upon  that  sugges- 
tion, tardily  brought  forward,  and  not  provided 
for  by  the  written  contract.        -  -        134, 185 

139  Tbe  primd  facie  evidence  which  cancellation  affords, 

that  a  deed  has  been  discharged,  may  be  rebutted 
by  shewing  fraud,  mistake,  or  accident:  rules  as 
to  the  party  upon  whom  the  proof  of  such  circum- 
stances rests.  ....  18& 
.  140  Every  thing  will  be  presumed  against  a  party,  by 
whom  a  spoliation,  or  suppression,  of  instruments 
has  been  practised.  •  -  -        ib. 

141  Courts  will  expound  all  instruments  according  to 

the  intention  of  the  makers  thereof;  but  cannot 
frame  anew,  or  alter,  a  deed,  merely  because  it  is 
ineffectual:  ...  135,196 

142  Still,  circumstances  may  have  weight,  in  determining 

•the  legal  effect  of  a  limitation;  where  tbe  sup- 
posed meaning  is  not  solely  the  result  of  the 
words,  but  of  superadded  inference.         •  196,137 

143  If  parties  to  deeds  have  neglected  so  to  {jrame  them 

as  to  provide  the  means  of  arranging  their  claims, 
(and  no  fraud  upon  either  party  be  shewn,)  Equi- 
ty will  not  interpose.  .  .  .      197 

144  As  a  general  rule,  the  Court  of  Chancery  will  pre- 

vent injustice;  bvt  cannot  act  univerBally  for  that 
purpose.  ...  197, 198 

145  The  recital  is  the  proper  key  to  the  operative  part 

.  of  the  deed;  but  can  never  operate  to  control  un- 
ambiguous limitations  in  tbe  subsequent  part  of 
a  deed :  -  •  •  -      198 

146  In  what  case  a  fieilse  recital  may,  and  in  what  case  it 

will  not,  invalidate  a  deed,  in  Equity.    -  -        ib* 
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147  A  trust  arises  id  favor  of  the  party  who  advances. 

money  for  the  purchase  of  an  estate;  though  the 
purchase  has  been  made  in  the  name  of  another.    ii«  139 

148  A  person  who  has  advanced  money  upon  the  faith 

of  another's  apparent  entire  possession  of,  and  pow- 
er over,  property,  may  be  without  relief;  though 
it  should  turn  out,  that,  by  a  conveyance  of  which 
he  had  no  notice,  his  debtor  had  previously  dis- 
posed of  the  reversion :       -  -  139, 140 

149  It  would  be  a  different  case  if  the  reversioner  had 

colluded  with  the  tenant  for  life,  to  enable  him  to 
practise  fraud  on  third  persons.  -  140, 141 

150  A  covenant  to  convey  is,  in  Equity,  equivalent  to  a 

conveyance:  such  a  covenant  in  a  marriage  set- 
tlement may  operate  as  a  conversion  of  real  es- 
tate into  personalty.  -  -  -.     141 

151  In  what  cases,  if  the  tenant  for  life  pay  off  an  incum- 

brance affecting  real  estate,  the  debt  merges ;  and 
when  it  does  so  if  paid  off  by  the  tenant  in  tail.  I4lf  142 

152  If  the  tenant  for  life  of  a  manor  take  a  surrender  of 

a  copyhold  to  himself  and  his  heirs,  the  property 
becomes  parcel  of  the  manor.  •  -      142 

153  When  an  estate  is  sold  in  lots,  the  vendor  fhiist  fur- 

nish attested  copies  of  the  deeds.  -  -        ib. 

154  Biddings  are  not  to  be  opened,  after  a  sale  before 

the  Master,  and  a  report  confirmed;  if  the  pur- 
chaser's conduct  has  been  fair.  -  142, 143 

155  Biddings  will  not  be  opened,  solely  that  creditors 

may  have  a  better  chance  of  being  paid :  -      143 

156  The  actual  purchaser  will  not  be  discharged,  and 

another  substituted,  as  a  matter  of  course;  unless 
-  all  parties  consent.  -  -  143, 144 

157  A  purchaser  before  the  Master  may  be  discharged, 

on  q^</am/ of  his  insolvency.  ...      144 

.  158  A  solicitor  in  a  cause  should  not  bid  at  a  sale  di- 
rected in  the  progress  of  such  cause.  -  ib. 
159  QtUBre,  whether  previously  to  confirmation  of  the 
report,  a  purchaser  before  the  Master  has  any  in- 
terest io,  or  incurs  any  responsibility  with  respect 
to,  the  subject  of  sale  f            -               -            144,146 
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160  A  penon  who  would  be  eHitkd  to  an  estate  tail  im 

lands  directed  lo  be  purchased,  amy  elect  to  take 

the  money,  without  haWa^  it  so  invested:  -  ii.  145' 

161  What  restrictions  are»  in  soch  cases,  imposed  by  a 

Court  of  Equity,  if  the  ftiads  are  under  its  con- 
trol; •  ,  .  145,146 

162  The  statute  on  this  sobject  only  applies  when  the 

claimaBl's  right  is  indisputably  dear.         «        -      146 
SHIP.    See  Agency,  78—86;  Bankrdftgt,  130_1S5; 
PaosBconoM  of  Suits,  153. 

SIMONY.    See  Trusts,  37. 

SOLICITOR  &  CLIENT.  See  Arbitration,  25,34 ;  Bank- 
RUPTCT,S8;  Expectant  Heirs,  4;  Lu)(agt,98. 

1  Transactions  between  solicitor  and  client  are  jea- 

lously scrutinixed.  *  •  •  -    i.  28 

2  A  security  for  a  gratuity  taken  by  tbe  former  from 

the  latter,  or  even  a  formal  conreyance,  is  valid 
only  as  a  security  for  actual  advances,  although 
the  relief  be  sought  by  a  iners  volunteer.  -        ib. 

3  A  solicitor  ought  not  to  purchase  from  his  client;  or 

even  prepare  a  deed  under  which  be  is  to  take 
a  benefit  from  him;  but  this  last  circumstance, 
thoogh^ospicious,  is  not  so  decisive  a  proof  of 
fraud  as  not  to  admit  explanation.       -  -        29 

4  A  solicitor  may  decline  to  proceed  with  a  aaiU  or 

the  client  may,  without  application  to  the  Court, 
(which  would  be  necessary  at  Law,)  change  bis 
solicitor;  -  -  •  -        ib. 

5  but  a  disdiai^d  solicitor  may  retain  the  dient's  pa- 

pers, till  his  costs  are  paid ;    •  *  -        90 

6  on  the  other  hand,  a  solicitor  who  refuses  to  proceed 

with  a  suit  has  no  lien  on  the  funds  in  Court; 
and  only  a  qudified  Hen  on  the  papers  in  his 
hands ;  he  must  allow  their  inspection,  and  pro- 
duction when  necessary,      -  •  -        ib. 

7  Ab  against  his  daent,  a  solidtor  has  a  lien  upon  all 

papers  which  come  into  his  bands  in  the  charac- 
ter of  solicitor;    -  -  .  -        ib. 

8  but  Rot  m  against  a  reauiinder«nMm,  when  the  client 
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was  only  tenant  for  life  of  tbe  property  to  which 

the  papers  relate;  -*  -  -     i.  31 

9  nor  can  the  lien  be  claimed  upon  papers  obtained  in 

a  different  character  from  that  of  solicitor ;  *        ib, 

10  or  where  he  has  taken  a  distinct  security;  •        ib. 

11a  lien  upon  the  will  of  a  deceased  client  cannot  be 

maintained;         -  -  «  "^        ib. 

12  nor  can  a  solicitor  refuse  to  produce  a  revocable  deed 

executed  in  his  favor;  -  -  '    -        ib. 

18  or  withhold  firom  his  client  a  will  made  by  such  cli« 

ent  and  deposited  with  him ;  «  -        ib. 

14  a  solicitor  relinquishes  bis  lien  on  papers  in   his 

hands  belonging  to  a  bankrupt  under  whose  com- 
mission he  has  proved;         •  -  «  .      82 

15  but  when  he  has  preferred  bringing  an  action,  his 

lien  continues,  as  against  the  assignees,  to  the  same 
extent  in  which  it  would  have  availed  against  the 
bankrupt,  had  he  continued  solvent.   -  -        ib. 

16  The  doctrine  of  Ite/i,  being  as  advantageous  to  clients 

as  to  solicitors,  is  not  willingly  relaxed ;  -        33 

17  How  far  the  doctrine  of  set-off  clashes  with  that  of 

/ten,  as  between  solicitor  and  client;    -  -        ib. 

18  Praetice  of  the  Court  of  Chancery  in  this  respect;  ib. 

19  The  costs  of  distinct  causes  cannot  be  set  off  against 

each  by  the  parties,  to  the  prejudice  of  tfae  lien 

of  the  solicitor  on  either  side ;  -  -        34 

20  In  what  case  a  release  of  costs,  given  by  one  party 

to  another,  possibly  may,  and  in  what  case  it  cer- 
tainly will  not,  oust  the  lien  of  the  solicitor  for 
the  party  giving  such  release.  -  -        ib. 

21  An  order  upon  a  solicitor,  whose  services  are  discon- 

tinued and  whose  bill  is  unpaid,  to  produce  the 
client's  papers,  will  be  limited  to  their  production 
in  the  existing  suit;  -  -  -        ib. 

22  unless  the  rights  of  third  persons  are  concerned; 

without  which  qualification  of  tfae  general  rule 
there  would  be  a  wide  opening  for  collusion  be- 
tween the  solicitor  and  client;  and  the  burthen  of 
costs  might  be  shifted  upon  parties  who  ought 
not  to  be  saddled  with  them.  -  -        36 
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23  The  Hem  of  a  deceased  aolickor  aurvivet  to  Iiis  per- 

.  sonal  repreaentatiFe:  -  -  -      •  Sft 

24  Extent  of  a  solicitor's  lien,      -  -  .36 

25  A  solicitor  will  be  protected  against  a  fraudulent 

compromise  between  bis  client  and  the  opposite 
party,  which  might  endanger  his  costs:   •  -        ib. 

26  A  town  agent's  bill  may  be  taxed  on  the  application 

of  the  solicitor  immediately  employed,  but  not 

of  the  client:  -  -  -  96,62 

27  The  lien  of  a  town  agent,  how  limited;  and  to  what 

extent  available:  «  -  -        37 

28  Rules  as  to  a  solicitor's  payment  of  the.  clerk  in 

Court  whom  be  employs.    -  -  -         ib. 

29  In  what  cases  a  solicitor  has  been  allowed. to  oon-^ 

duct  a  suit  against  parties  who  have  previously 

been  his  clients:  and  objections  to  that  practice:  88 

80  When  a  client  has  employed  two  or  more  partners 

as  his  solicitors,  should  the  partnership  be  dis- 
solved, no  retiring  partner  can  be  permitted  to 
act  professionally  against  bis  former  client.  •        39 

81  Law  agents  are  not  precluded  from  setting  up  lapse 

of  time  as  a  defence,  in  respect  of  profe^ional 
transactions  between  themselves  and  their  em- 
ployers ;  but,  in  such  cases,  the  circumstances 
will  be  closely  considered.  .  -  -         ib. 

82  A  solicitor  must   not  serve  his  client  by   unfair 

means ;  he  may  be  called  on  to  make  good,  to  a 
purchaser  from  his  client,  injury  arising  from 
fraudulent  concealment,  or  misrepresentation,  on 
his  part;  -  -  -  -        40 

33  and  he  must  not  take  upon  himself  to  omit  any  co- 

venant originally  agreed  upon ;  -  -         ib. 

34  he  is, answerable  even  for  negligence;     -  *        41 

35  and  will  subject  himself  to  the  costs  of  setting  aside 

any  fraudulent  deed,  (though  he  prepared  it  ac- 
cording to  instructions,)  as  well  as  be  disabled 
from  holding  any  benefit  thereunder.  -         ib. 

36  Abuse  of  confidence  reposed  in  a  solicitor,  who  in 
•   the  conduct  of  a  suit  perverts  the  practice  of  the 

.  Court  for  his  own  ends^  will  notbe  permilM. ,,       41 ,  50 
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97  What  anthority  to  act  a  solicitor  ought  to  require.        i.  42 

38  It  is  a  misdemeanor  in  bim  to  introduce  a  name  upon 

the  record  improperly.        -  •  -        ib. 

39  Still,  a  plaintiff,  or  the  prochein  amy  of  an  infant, 

whose  name,  though  used  without  authority, 
stands  upon  the  record  down  to  the  hearing,  may 
be  ordered  to  pay  costs  to  the  defendants;  but 
will  have  his  remedy  over,  against  the  solicitor.  ib. 

40  In  what  cases  of  laekes  a  suitor's  name,  used  with- 

out authority,  will  not  be  struck  out;  but  the  so- 
licitor ordered  to  giro  him  an  indemnity  for  all 
costs.   *  -  -  «  -        4S 

41  At  Law,  an  attorney  may  bind  his  principal  by  sub- 

mission to  an  award:  qu€ere^  whether  the  same 

rule  prevails  in  Equity?     -  •  -        ib. 

42  In  what  cases  a  solicitor  becomes  personally  respon- 

sible, by  giving  an  undertaking  on  behalf  of  his 
client.  .  •  «  -        44 

\  43  The  negligfenoe  for  which  a  solicitor  is  answerable, 
is  only  such  as  affords  inference  of  fraud ;  or  is 
extremely  gross.  -    .  -  -        ib. 

44  Duties  of  a  solicitor  who  is  employed  to  work  a 

commission  of  bankrupt;     -  -  -        ib. 

45  and  how  his  fees  and  disbursements,  for  business 

done  up  to  the  choice  of  assignees,  are  to  be  paid:        45 

46  When  a  bill  for  such  prdiminary  business  has  been 

taxed  by  the  commissioners,  it  has  been  held  not 
of  course  to  refer  it  to  the  Master;  but,  since  the 
Stat.  5  Geo.  4,  c.  98,  creditors  for  more  than  £20 
are  entitled  to  such  reference  as  to  costs  for  which 
the  bankrupt  estate  is  answerable.      *  -*        46 

47  A  solicitor  must  not  lend  his  aid  to  a  commission  of 

bankruptcy  which  is  palpably  fictitious.  -        47 

48  How  fiir  the  solicitor  is  personally  responsible  for  the 

fees  of  the  messenger  employed  in  working  a  com- 
mission. -  -  -  -        ib. 

49  A  solicitor  must  not  bring  an  action  for  taxed  costs 

without  deducting  the  costs  of  taxation,  when  he 
is  liable  thereto.  *  -  «        48 

VOL.  ir.  X  X 
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50  If  the  assignees  of  a  bankrupt  neglect  to  tax  the  so- 

licitor's bill  of  costs,-  a  creditor  may  petition  for 
that  purpose;  and  if  the  bill  be  high,  it  is  of  course 
to  refer  it  for  taxation :        -  -  .     i.  4S 

51  this  may  be  done  •even  after  payment,  and  the  death 

of  the  assignee  who  paid  the  bill.         »  -        49 

52  A  solicitor  acting   for  a  petitioner  in  bankruptcy 

must  sign  his  own  name  to  such  petition;  and 
may  be  fixed  with  the  costs  thereof,  if  it  be  pre- 
sented with  a  fraudulent  or  interested  view.         -        ib. 

53  The  soNcitora  for  parties  who  have  submitted  to  a 

reference  must  not,  by  agreement  between  them- 
selves, witbholci  from  the  arbitrators  written  in- 
structions. -  -  -  -        ib. 

54  Not  strictly  correct,  that  an  award  should  be  pre- 

pared by  the  solicitor  on  either  side;   -  -        ib. 

55  or,  that,  in  any  cause,  the  same  solicitor  should  be 

employed  for  all  parties;  bjut  neither  practice  is 
absolutely  prohibited:  and,  in  the  latter  case,  the 
reasons  for  allowing  its  continuance  are  strong*.  50 

56  The  costs  of  a  solicitor  for  attending  the  House  of 

Lords,  in  a  eoMse^  are  subject  to 'taxation';  but  not 
bis  bill  for  soliciting  an  act  of  Parliament;  or  for 
business  done  in  the  course  of  proceedings  under 
a  commission  of  review  of  a  sentence  of  the  Court 
of  Delegates;      -  -  -  -         ib. 

57  or,  in  the  affairs  of  a  diarity  of  royal  foundation,  be- 

fore the  Lord  Chancellor  (exercising  visitatorial 
power  in  his  personal  capacity,  as  the  ministerial 
officer  of  the  Crown,  and  not  by  virtue  of  his 
equitable  jurisdiction  as  Chancellor.        -  -        51 

58  Nor  can  asolicitor's  bill  for  business  donein  the  Great 

Sessions  in  Wales  be  taxed  by  a  Court  of  Equity, 
when  nothing  beyond  costs  is  in  dispute;  but,  in- 
ddentally,  and^vrben..  this  point  is  mixed  up  with 
other  questions,  it  may  be  necessary,  in  order  to 
do  justice  to  the  solicitor  himself,  to  direct  his  bill 
for -such  business  to  be  taxed.     ^         -  -        ib. 

59  The  principle  by  wbidi  Courts  are  guided  in  exer- 
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cisingy  or  refusing'  to  exercise,  somiuary  jurisdio- 
tion  over  their  own  officers,  by  directing  taxation 
of  tbeir  bills ;       -  -'  •  -     !•  51 

60  The  whole  of  a  solicitor's  bill  will  be  taxed,  when  any 

part  of  it  concerns  business  done  in  that  Court  to 
which  application  is  made ;  even  though  the  bill 
include  charges  for  business  done  on  behalf  of 
ot  er  persons,  as  well  as  the  party  applying.    -    52, 55 

61  A  settlement,  and  eren  long  acquiescence,  is  no  po** 

sitive  bar  to  a  subsequent  j^xamination  of  accounts 
between  solicitor  and  client;  if  the  setdement 
took  place,  and  the  acquiescence  only  lasted,  whilst 
the  client  was,  in  any  degree,  uAder  the  control  of 
the  solicitor.  -  -  «  52, 53, 56 

62  A  solicitor,  (notwithstanding  the  statute  -2  Geo.  2, 

c.  23,  s.  23,)  may  take  out  a  conmiiaBion  of  bank- 
rupt, founded  on  his  demand  for  business  done; 
without  having  delivered  his  bill*        «  -       •  68 

63  Rules  as  to  the  costs  of  a  reference  for  4axiition,  un- 

der the  statute;  -  -  •  53^54 

64  but,  independently  of  ibe  statute.  Courts  of <  Equity, 

by  virtue  of  their  general  jurisdiction,  may  refer 

bills  df  costs  for  taxation.    *  «  «        55 

65  A  solicitor  may  be  charged,  not  only  with  the  costs 

of  taxation,  but,  with  interest  upon  any  sum  re- 
tained by  him,  beyond  the  amount  of  his>bfll,  as 
reduced  by  the  items  disallowed  by  the  Matter.  ib. 

66  A  solicitor  must  not  take  a  mortgage,  mb  anie,  to  co- 

ver future  costs  for  business  to  be  done  by  him.  ib. 

67  The  statute  of  limitations  applies  to.attornies'  bills.         56 

68  A  solicitor  must  not  take  a  gift  from  bis  client, 

though  professedly  in  lieu  of  payment  of  bis  bill, 
until  all  influence  arising  from  the  relation  has 
ceased;  fAen,  the  transaction,  if  perfeedy  fair, 
may  be  supported :        -  «  •        53, 56 

69  And  it  is  by  no  means  of  course  to  refer  a  bill  of 

costs  for  taxation,  after  payment  and  long  acqui- 
escence; for  protection  is  due  to  the  i^cer  of  the 
Court;  as  well  as  to  his  client;         -  ' '  -    66, 57 

X  X  2 
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70  bot,  if  it  be  shown,  by  affidavit^  that  the  businesv 

has  Dot  been  done,  or  that  the  Gharg;es  are  firau- 
dalent,  neither  a  security  given,  nor  actual  pay- 
ment made,  nor  a  release,  nor  a  judgment  ac- 
knowledged for  the  demand,  will  preclude  taxa- 
tion.   -  -  -  -  -     i.  6S 

71  Whether  a  solicitor's  bill  ought  to  be  taxed  after 

verdict  obtained  for  the  full  amount)  qtOBre.         57,  58 

72  A  solicitor  by  merely  indorsing  (for  the  sole  pur- 

pose of  rendering  negotiable)  a  bill  drawn  in  his 
favor,  for  sums  due  to  his  employer,  is  not  liable 
in  respect  of  such  indorsement,  either  to  his  em- 
ployer,  or  to  a  third  person  who  has  takea  the  bill 
with  full  knowledge  of  the  circumstances.  -        M 

73  A  solicitor's  claims  in  respect  of  professional  ser- 

vices, cannot  raise  a  case  of  mutual  account; 

though  they  may  be  a  proper  subject  of  set  off.      58^  59 
SPECIFIC  LEGACIES.    See  Tbstamentary  Disposi- 

TiONs,  128—133. 
SPECIFIC  PERFORMANCE.  See  Arbitration,  20,33; 

Bankruptct,  160;  Lunacy,  49, 63, 83, 84;  Sbt- 

TLEM BHT  &  CONVSYAMCB,  52,  76,  137f  138. 

1  Origin  of  the  jurisdiction  of  Courts  of  Equity  to 

compel  specific  performance  of  contracts:  and 
extension  of  the  principle,  to  cases  where  a  strict 
performance  is  impossible.  -  -  ii.  1,  2 

2  ThuDUgh  the  statute  offrauds  declares  all  parol  agree- 

ments respecting  real  estates  (except  leases,  for 
terms  not  exceeding  three  years,)  to  be  void; 
Coiirts  of  Equity  have  long  been  in  the  habit  of 
deciding  in  contradiction  to  this  enactment;  in 
cases  where  it  would  be  against  conscience  in  a 
party  to  insist  thereon,  in  fraud  of  his  parol  en- 
gagement. -  •  -  3 

3  What  is  to  be  considered  as  part  performance  of  a 

parol  agreement:  -  -  -3 

4  Mmiitance  into  possession  is  part  performance  of 

an  agreement  for  sale  of  an  estate;  but,  mere  eoii- 
iinuanee  of  possession,  after  a  contract  by  a  tenant 
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to  purchase,  amounts  to  nothing:  aAd  payment  of 
money  does  not,  by  itself,  entitle  the  party  to  spe- 
cific execution  of  a  contract.  -  -      ii.S 

5  Specific  performance  is  never  compelled,  where  the 

party  seeking  it  has  been  guilty  of  the  slightest 
deception;  to  prove  which  parol  evidence  is  ad- 
missible. -  -  -  -A 

6  Rules,  as  to  decreeing  a  performance,  with  compen- 

sation. •  -  -  6 

7  A  vendor  cannot  cut  down  timber  on  an  estate,  pend- 

ing a  suit  for  a  specific  performance  of  an  agree- 
ment for  sale.      -  -  ^  -        ib. 

8  If  a  lessee,  before  delivery  of  the  lease,  discover  any 

fiict  giving  him  an  unfair  advantage,  he  cannot 
compel  the  lessor  to  perfect  the  agreement.  -      5,  6 

9  A  plaintiff  cannot  obtain  execution  of  a  different 

agreement  firom  that  set  i|p  by  his  bill:  but  a  de- 
fendant may  have  performance  of  the  agreement 
as  proved;  without  being  obliged  to  file  a  cross- 
bill.    .  .  .  .  -  6 

10  A  defendant  cannot  retraot  his  5tc6m»«toii  toper/mn 

a  parol  agreement;  but  a  plaintiff  cannot  be  en- 
titled to  a  decree  according  to  the 'terms  merely 
admitted  by  the  defendant;  fiir  there  would  be  a 
want  of  mutuality  in  such  dealing.      -  -      6,  7 

11  It  is  only  when  it  would  be  a  fraud  in  one  of  the 

parties  to  recede  from  an  agreement,  that,  parol 
evidence  of  the  terms  is  admissible,  to  enforce  it.  7 

12  When,  in  reducing  an  agreement  for  sale  into  writ- 

ing, one  material  term  of  the  contract  has  been 
omitted,  (even  by  inadvertence,)  performance 
cannot  be  decreed;  and  this  fiict  the  defendant 
may  shew  by  parol  evidence.  -  -  7, 8 

13  Qtc^Ffe,  whether  an  agreement  respecting  lands 

which  has  not  been  signed  by  both  parties,  (or  by 
the  authorized  agent,  or  agents,  of  both,)  ought 
ever  to  be  enforced?         -  -  -8,9 

14  A  misrepresentation  avoids  a  contract,  though  the 

vendor,  when  he  made  it,  believed  it  to  be  true ;  9 
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15  Even  if  the  render  be  defendaot,  in  such  a  case, 

specific  performance  will  not  be  decreed,  when  it 
coald  only  be  effected  at  the  expense  of  a  third 
penron:  but  the  vendee  may  recover  damages  at 
Law,  •  •  •  •  •  •  -     ii.  9 

16  In  what  cases  Equity  will 'compel  a  bargainor  to  ef- 

fectuate what  he  has  the  means  of  making  others 
perform.  -  -  -  i*    9,  10 

17  An  agreement  for  sale  entered  into  by  a  married 

woman  cannot  be  enforced:  -  •        10 

18  And  it  seems^  that  a  husband  will  not  be  decreed  to 

procure  his  wife  to  join  in  completiDg  a  sale,  ac- 
cording to  their  joint  contract.  -  •        ib. 

19  With  respect  to  sales  of  lands  by  auction,  a  written 

memorandum  of  the  terms  by  the  auctioneer,  sa- 
tisfies the  provisions  of  the  statute  of  frauds.      «    10, 1 1 

20  When  an  au^ion  is  annouuced  as  intended  to  be 

**  without  reserve,"  but,  a  person  is  employed  on 
behalf  of  the  aeUer  to  keep  up  the  price;  Equity 
will  not  support  the  sale:     -  -  -        1 1 

21  but,  where  the  particulars  of  sale  contain  no  con- 

dition against  it,  the  appointment  of  a  single  bid* 

der  on  behalf  of  the  vendor  is  reasonable.  •        ib. 

22  Specific  performance  will  not  be  decreed,  when  the 

agent  of  the  vendee  has  been  mistaken  for  a  puffer 
on  the  part  of  the  vendor,  and,  in  consequence, 
the  property  was  suffered  to  be  knocked  down  at 
a  very  inadequate  price;  for,  wherever  there  has 
been  any  sort  of  surprise,  Equity  will  not  enforce 
the  bargain.        «  -  -  -        12 

28  So,  if  trustecis  make  a  negligent,  or  a  partial,  con- 
tract, specific  performance  will  not  be  decreed, 
however  fairly  the  purchaser  may  have  acted.         12, 13 

24  A  contract  roust  be  performed,  though^  whikt  it 

continues  executory,  the  value  of  the  subject  of 
contract  be  altered  by  unforeseen  accidents  i  but, 
wherever  one  party  is  at  liberty  to  renounce  a 
contract,  the  other  party  must  have  the  like  power.        13 

25  Where  a  vendor  has  in  reality  no  interest  in  the 
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subject  of  gale,  though  he  believed  the  fact  to  be 
otherwise,  the  contract  cannot  stand;  and  any 
payment  made  by  the  vendee  must  be  refunded,  ii.  13, 14 

26  Mere  undervalue,  not  amounting  to  fraud,  will  not 

invalidate  a  contract;  unless  the  situation  of  the 
parties  be  unequaU  -  -        14 

27  And  an  agreement,  compromising  doubtful  riglits, 

will  not  be  annulled,  merely  because  it  as  pre- 
judicial to  one  side.        -  -  -        14, 16 

28  A  lease  granted  in  consideration  of  a  loan,  cannot 

be  supported:  of  course,  a  contract  for  a  lease 
upon  the  same  terms  will  not  be  enforced;  for, 
the  party  so  borrowing  is,  usually,  not  a  free 
agent:  still,  if  it  appear  unconscionable  in  the 
lessor  to.  seek  to  evade  his  contract,  Equity  will 
not  rescind  it.    »  «  -  .  -     16, 16 

.29  A  party  resisting  performance  of  an  agreement  can- 
not, in  Equity,  setup  a  legal  defence  growing  out 
of  his  own  misconduct.        -  •      •  -        16 

30  Where  a  valuation  has  been  agreed  to,  without  any 

one  being  named  to  make  it.  Equity  will  ascertain 

the  value:  -  -  -  '    -        ib. 

31  but,  although  arbitrators  have  fixed  the  price,  still, 

if  the  award  be,  in  any  respect,  invalid.  Equity 
will  not  enforce  it;  unless  acquiescence,  or  part 
performance,  ajre  sh^wo:  or  the  regular  execution 
of  the  agreement  has  been  prevented  by  the  party 
who  declines  completing  it.  .  *  -  16,  17 

32  Principle  upon  which  a  bill  for  specific  performance 

of  an  award,  actually  made,  will  hold :  'though  a 
mere  agreement  to  refer  cannot  be  enforced;  and 
proceedings,  actually  going  forward,  in  an  arbitra- 
ti<Hi,  to  fix  the  price  of  a  subject  of  sale,  may  be 
restrained,  -  .  -»  -  -  17, 18 

*    33  In  what  cases  a  contract  for  pupcbase, .  or  sale,  en- 
tered into  by  a  deceased  party,  may  becarried  into 
execution,  for  the  benefit  of  his  heir,  or  his  person- 
al representatives,  respectively.  '  -        18 
34  It  may,  under  circumstances,  be  impossible  to  en* 
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force  performanoe  of  an  agreement,  wbicb  the 
Dominal  purchaser  bas  catered  into  on  behalf  of 
one  whom  the  veodor  has  declin^  to  treat  with:  iL  IS 
85  And  misrepresentation  of  the  purpose  for  which 
a  house  was  taken  may  vitiate  an  agreement  for  a 
lease.  -  -  -  .19 

36  Equity  will  never  enforce  an  agreement  entered  in« 

to  in  fiBud  of  the  laws  and  policy  of  the  country*        ib. 

37  A  vendee  may  exclude  himself  from  his  ordinary 

right  of  insisting  on  a  strictly  good  title;  by  tak- 
ing possession,  and  exercising  acts  cf  ownership:  19,20 

38  And  though  time  was,  or^jualiy,  made  of  the  es- 

sence of  a  contract,  yet,  by  similar  acts,  that  stipu- 
lation also  may  be  waved.  -  -  20 

39  Whatever  particular  object  a  vendee  may  have  had 

in  view,  still,  if  the  contract  itself  contain  no  refer- 
ence to  such  special  purpose,  a  Court  of  Equity 
cannot  attend  to  it.  -  •      .         -  20, 21 

40  When  the  oa/y  sHbstaniial  question,  on  a  bill  for  spe- 

cific performance,  is»  whether  a  good  title  can  be 
made,  a  reference  to  the  Master  will  be  directed, 
on  motion:  -^  -  -  -21,22 

41  and  after  such  order  for  reference,  the  plaintiff  can- 

not dismiss  his  bill,  as  of  course.         -  -        22 

42  The  Court  of  Exchequer  makes  no  ordera  for  a  re* 

ference  as  to  title,  unless  by  consent.  -  ib. 

"43  Where  the  Master  reports,  that,  a  title  is  capable  of 
being  made  good,  within  a  reasonable  time;  spe- 
cific performanoe  may  be  decreed:  but  the  ques* 
tion,  at  what  time  a  title  could  be  made,  will  be 
material,  as  to  costs.  -  -  *  22, 23 

44  A  vendor  who  offers  for  sale  an  estate,  to  the  whole 

of  which  he  cannot  make  a  title,  must  convey  all 
he  has  in  his  power,  if  the  vendee  choose  to  have 
it,  with  a  fair  deduction  of  price:  -  28 

45  but  a  Court  will  not  order  one  party  to  give,  or  the 

other  to  take,  an  indemnity.        -  -  28,24 

46  Whether  an  estate  be  tithe  free,  or  not,  is  no  question 

oftitle.  -  -  -  .24 
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47  Rule  as  to  costs,  where  specific  performance  is  re- 

fased.  .  -  •  -  ii.24 

43  A  yendee  may,  by  decree,  haye  the  purchase  con- 
tract deliyered  up,  where  the  title  is  defectiye : 
but,  any  loss  he  may  haye  sustained  is  more  pro- 
perly the  subject  of  an  action  for  damages.  -        ib. 

49  Mere  and  extreme  possibilities  are  not  regarded,  in 

determining  questions  of  title:  when  it  is  impos- 
sible to  discover  in  whom  a  legal  estate  (if  it  be 
indeed  outstanding)  is  vested,  a  reconyeyance  may 
be  presumed;  where  there  is  not  enough  to  repel 
the  presumption:  ...  24, 2& 

50  but,  wherever  a  rational  doubt  exists,  a  Court  will 

not  compel  a  purchaser  to  take  the  title.        -  25 

51  The  Court  of  Chancery  does  not  warrant  the  titles  of 

estates  sold  under  its  direction.  -  -        26 

52  A  lessee  may,  by  part  performance  and  expendi- 

ture, entitle  himself  to  execution  of  an  agreement 
for  a  lease;  even  as  against  a  remainder-man 
who  has  lain  by :  the  question  will  be,  whether  the 
remainder-man  had  notice  of  ail  the  circum- 
stances. -  -  -  -  26, 97 

53  The  motives  which  first  induced  Courts  of  Equity  to 

compel  specific  performance,  with  compensation 
for  deficiencies;  have  sometimes  been  strained  so 
as  to  do  injustice.  -  -  -        27 

54  An  estate  sold  as  ^  tithe  free,"  but  which  turns  out 

to  be  subject  to  a  certain  money  payment ^  may  pre- 
sent a  fair  case  for  the  application  of  the  doctrine 
of  compensation:         -  -  -  ib. 

55  but,  if  it  be  actually  subject  to  tithe  in  kindf  speci- 

fic performance  cannot  be  enforced :    -  *        28 

56  Though,  if  the  particulars  of  sale  state,  that,  about  a 

certain  number  of  acres  are  tithe  free;  the  pur- 
chaser has  sufficient  notice  to  put  him  on  inquiry, 
which  if  he  neglect,  compensation  is  all  he  can 
reasonably  claim :  -  -  -        ib. 

57  And  where  an  estate  is  described  as,  **  containing  a 

certain  number  of  acres,  by  estimation,  be  the 
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same  moreor  less;''  no  abatement  even,  for  de- 
ficiency in  the  quantity,  can  be  claimed.  •    ii.  28 

58  Effect  of  verbal  declarations  by  an  auctioneer.        -        29 

59  The  old  cases,  in  which  parties  were  compelled  to 

go  on  with  purchases  quite  contrary  to  the  inten- 

tion  of  their  original  agreement,  are  overruled:        ib. 

60  however,  if  a  purchaser  choose  to  take  an  estate  sub* 

ject  to  tithe»  which  he  contracted  for  as  being 
tithe  free ;  compensation  is  all  he  oan  insist  on : 
he  cannot  compel  the  vendor  to  buy,  and  convey 
over  to  him,  the  tithes.        -  -  -         ib. 

61  A  clause,  saving  errors  of  description^  can  only  have 

the  effect  of  guarding  against  wmUeniixmal  errors : 
and,  not  only  (raud^  but,  fundamental  mistake,  in 
the  particulars,  vitiates  a  sale :  «  -        90 

62  A  purchaser,  it  is  true,  is  bound  to  ex^ercise  due  cau- 

tion \  but  he  may  resist  performance,  where  the 
vendor  has,  however  innocently^  made  a  material 
representation,  which  is  inaccurate  in  point  offset.        ib. 

63  A  defect  in  the  title  to  a  few  acres  of  a  large  estate, 

■lay,  often,  be  a  fair  subject  for  compensation; 
but,  in  some  cases,  it  may  be  a  good  objection  to 
specific  performance:        •  .  «   90,31 

64  a  vendee,  however,  will  be  entitled  to  no  relief, 

when  the  representation  was  such  as  ought  to 
have  put  him  on  his  guard,  and  have  led  to  obvi- 
ous inquiries,  which  would  have  disclosed  the  real 
state  of  the  case.  -  *  -        91 

€5  Quit  rents,  and,  it  seems,  rent  charges,  are  subjects 

of  compensation:  -  -  -91,32 

66  butf  in  the  latter  case,  where  the  ordmary  chai^  is 

only  a  portion  of  a  rent  charge  issuing  out  qf  an 
entire  estate ;  the  vendee  will  not  be  compelled  to 
accept  compensation,  (the  amount  of  which,  in- 
deed, it  would  be  hardly  possitil^  ^o  determine,) 
or  to  complete  the  contract;  unless  the  vendor 
can  procure  a  certain  apportionment  of  the  rent 
charge:  -  -  -  -       92 

67  and  where  this  is  impracticable,  specific  performance 
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caDnoC  be  had,  if  the  nature  of*  the  charge  was 
concealed:  but  if,  at  the  time  of  sale,  bidders  are 
informed  of  a  charge  overriding  the  whole  estate, 
and  that  a  particular  part  is  to  indemnify  the  rest; 
a  bidder,  for  ether  parts,  cannot  insist  on  any  bet- 
ter exoneration.  -  -  *    ii.  33, 38 

68  Performance  of  a  contract  for  purchase  of  a  lease- 

hold, subject  to  what  was  represented  as  an  appor- 
tioned rent,  will  not  be  enforced,  if  the  apportion- 
ment was  not  regularly  made.  •  -        88 

69  And  a  contract  for  a  **  secure"  lease  of  a  house  may 

be  renounced,  if  the  house  prove  to  be  one  of  seve- 
ral held  under  a  common  lease,  containing  a  ge- 
neral proviso  for  re-entry*      «         .       -  .  38, 84 

70  Equity  will  not  compel  a  purchaser  to  accept,  of  a 

vendor  to  give,  an  indemnity  against  an  uncertain 

risk.  ....  34 

7 1  A  person  who  contracts  to  grant  a  lease,  is  not  bound 

to  disclose  his  title;  but  be  cannot  himself  en<- 
force  performance,  without  shewing  that  he  is  able 
to  give,  what  he  would  compel  the  other  party  to 
take.  -  -  .  •  ib« 

72  Assignees  under  a  commission  of  bankrupt,  are  as 

much  bound  as  any  other  vendors,  to  shew  an  un- 
exceptionable title  to  any  property  they  ofier  for 
sale;  unless  they  specially  contract  only  to  con- 
vey such  interest  as  the  bankrupt  had:  -        85 

73  So,  generally,  a  lessee  who  contracts  to  sell  the 

leasehold  inferest,  must  shew  a  good  title  in  the 
lessor;  -  -  -  -        ib. 

74  but,  a  distinction  has  beeu^made  in  the  case  of  a 

bishop's  lease,  under  the  episcopal  seal,      •  85, 86 

75  If  a  person  possessed  only  of  a  long  term^  contract 

to  sell  the  fee;  he  cannot  oblige  the  purchaser  to 
take,  though  the  purchaser  may  compel  him  to 
convey,  the  term.         -  -    .  -  86 

76  An  innocent  lessee  under  a  defective  title^  will  receive 

all  the  protection  which  may  be  consistent  with 
the  rights  of  the  real  owner:  and  compensatiQii 
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for  permanent  improvement,  made  at  the  h 
expense,  will  be  allowed  him;  or  be  may  even  be 
protected  in  the  possession,  if  the  real  owner  has 
Iain  by :  -  -  -  ii.  96,  S7 

77  but  a  lessee  who,  with  knowledge  of  the  defects  of  his 

tenure,  and  without  encouragement  (express  or 
implied,)  from  the  real  owner,  embarks  in  expen* 
siye  improvements,  can  have  no  claim  to  be  reim- 
bursed:       «...  37 

78  And,  where  a  tenant  for  life  has  a  leasing  power, 

the  remainder-man  has  a  right  to  presume,  that, 
the  acts  are  done  under  an  execution  of  that  pow- 
er; he,  therefore,  will  not  be  bound,  wben  he 
succeeds  to  the  property,  to  execute  a  parol  agree- 
ment of  the  tenant  for  life  to  grant  k  lease.  •        ib. 

79  If  a  person  who  has  made  an  insecure  grant,  subse- 

quently acquire  the  means  of  rendering  it  secure, 

he  may  be  compelled  so  to  do:  •  -        38 

80  therefore,  a  defect  of  interest  in  a  vendor  can  never 

be  urged  successiully  by  him,  in  an  early  stage 
of  the  cause,  to  prevent  a  suit  for  specific  per- 
formance from  proceeding;  where  there  is  a  pos- 
sibility of  his  acquiring  the  interest  he  agreed  to 
convey*  -  -  -  -        ib. 

81  A  fiiir  agreement  for  the  settlement  of  doubtful 

rights  is  binding;  but  fraud  will  be  inferred, 
when  one  party  has  not  made  a  full  communica* 
tion  of  all  the  fieicts  within  his  knowledge.  -        39 

82  A  contract  by  a  merchant  here,  who  makes  advances 

to  a  planter  in  the  West  Indian  Colonies,  that  the 
produce  of  the  plantation  shall  be  consigned  to 
him,  is,  primdfaeie^  good :  so  long  as  no  fraudulent 
or  oppressive  use  is  made  of  the  covenant.  -        ib. 

83  No  agreement  will  be  executed  in  Equity,  unless  it 

be  certain,  fair,  and  just  in  all  its  parts:  but  cir- 
cumstances may  induce  Equity  to  enforce  parol 
agreements  as  to  land,  which  could  not  be  sus- 
tained at  Law.  -  -  -        39, 40 

84  Parol  evidence  is  not  admitted,  on  the  part  of  a 
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plaintiff  seeking  specific  performance,  either  to 

add  to,  explain,  or  vary,  a  written  contract :  ii.  40 

85  but  such  evidence  may  be  adduced  by  the  defendant 

who  resists  performance:  -  -  ib. 

86  application  of  this  doctrine,  in  both  its  branches,  to 

sales  by  auction,  under  written  particulars.  41 

87  He  who  comes  to  Equity  for  assistance,  ought  cer- 

tainly to  do  equity :  but  neither  bargains  nor  dona^ 
tions  will  be  set  aside,  merefy  because  they  are 
improvident;  though  if  the  slightest  fraud  appear 
in  such  transactions.  Equity  will  interpose;  and 
not  only  refuse  to  execute,  but,  in  gross  cases,  re- 
scind them;  to  justify  interference  to  the  extent 
last  mentioned,  there  must,  however,  be  some  sub« 
stantial  ground  for  presuming  fraud,  stated  and 
proved.  -  -  -  -  41, 4£ 

88  Equity  will  lend  no  aid  to  enforce  an  agreement  ob- 

tained from  poor,  uneducated,  persons,  who  had 

no  professional  adviser:       -  -  -        43 

89  and  any  instrument  obtained  from  a  person  whose 

habits  peculiarly  expose  him  to  imposition,  will  be 
severely  scrutinized.  -  *  »        ib. 

90  Family  arrangements  will  not  be  rigidly  scrutinized 

as  to  the  pecuniary  consideration;  if  they  were 
neither  obtained  by  fraud,  nor  by  undue  influence.  43, 44 

91  Equity  will  not,  generally  speaking,  execute  a  con- 

tract for  sale  of  a  goodwill  of  a  business.  44 

92  A  voluntary  settlement  may  be  got  rid  of,  by  a  sale 

of  the  property  for  valuable  consideration;  and 
Equity  will  decree  a  performance  of  an  agreement 
for  such  sale,  at  the  suit  of  the  purchaser.  44, 45 

93  Effectof  the  dootrine  of  relation,  in  the  statute  against 

bankrupts,  upon  questions  of  specific  p^ormance.        45 

94  A  parol  agreement  to  grant  a  lease,  to  one  who  af- 

terwards becomes  a  bankrupt,  cannot  be  enforced 

by  bis  assignees.  -  -  •        ib. 

95  It  is  only  when  assignees  have  entered  upon,  and 

whilst  they  are  in  possession  of,  the  premises,  that 
they  are  liable  to  be  sued  upon  the  covenants  of 


672  INDEX. 

SPECIFIC  PERF0RMAN0E^.^€O9i^i^ 

the  lease  by  which- the  bankrupt  held  sach  pre- 
mises: effect  of  this  doctrine  upon  questions  of 
specific  perfohnance  of  an  ag^ieement  to  purchase 
from  them.  -  -  -        ii.  46, 47 

96  If  the  terms  of  a  correspondence  amount  toa  positive 

contract,  Equity  will  decree  its  specific  perform- 
ance: but,  to  make  such  a  contract  bindings,  there 
must  have  been  a  fair  understanding  as  to  the 
price,  and  the  mode  of  payment ;  and  a  reasona- 
ble description  of  the  subject  of  bargmi ;  47^  48 

97  though  it  may,  possjbly,  not  be  necessary  diat  one 

party  should  be  aware  of  the  predseefiect  of  that 
proposition  to  which  he  has,  ^/octo,  assebted:  48 

98  but.  Equity  will  not  enforce  a  contract,  the  am- 

biguity of  the  terms  of  which  might  reasonably 
give  rise  to  misconception ;  and  acceptance  of  a 
proposal  which  leaves  essential  partieulars  unset- 
tled, is  not  binding:  «  -  48^  49 

99  neither  will  a  contract  be  eoferoed,  in  which,  as  re- 

duced into  writing,  some  of  the  terms  actually 
agreed  to,  are  omitted :        -  «  -         49 

100  but,  a  distinct  offer,  and  an  explicit  acceptance  there- 

of, within  a  reasonable  time,  constitute  a  binding 
agreement.  -  •  •  49, 60 

101  An  agreement  resting  upon  letters  may  be  binding, 

although  the  letters  do  not  contain  all  the  parti* 
culars  of  treaty,  if  (key  potnt  out  distinct  means 
of  reference:        *  -  -  -        50 

102  but,  where  it  is  doubtful  whether  a  treaty  has  pro- 

ceeded to  the  length  of  a  conclusive  agreement, 
Equity  will  leave  the  parties  to  such  legal  reme- 
dies^ as  either  of  them  may  have;  •       •  -        ib. 

103  though  whether,  in  order  to  constitute  an  unobjec- 

tionable agreement,  it  must  be  one  upon  which  an 
action  would  lie  for  damages,  is  a  questiou»  as  to 
which  the  course  of  decisions  has  not  been  uniform: 
from  the  more  modem  cases,  however,  it  may  be 
inferred,  perhaps,  that  Courts  of  Equity  lay  down 
no  positi verule»  but  reserve  to  themselves  a  discre- 
tion, on  this  head:  -  -        61 
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104  analysis  of  a  late  case,  in  wfaicb  specific  performance 

was  decreed  in  Equity,  though  it  was  very  qaes- 
tionable  whether  the  plaintiff  could  have  main- 
tained an  action  at  Law.  -  -     ii.  51,  52 

105  Specific  performance  of  a  contract  for  purchase  will 

not  be  enforced,  where  a  title  can  only  be  made 
by  the  tortious  concurrence  of  trustees :  but  where 
their  act  is  not  punishable  as  a  breach  of  trust,  the 
title  must  be  accepted:    -  -    .  «      62, 53 

106  for, 'a  purchaser  will  not  6e  allowed  to  evade  his  con- 

tract, when  the  title  is  so  reasonably  clear,  that  no 
difficulty  in  parting  with  the  property  again  is  to 
be  apprehended.  -  -  -        53 

107  If  a  trader  redeem  the  land-tax  on  an  estate,  in  the 

namesof  trustees,  for  the  use  of  his  children,  the  in- 
terestin  the  land-tax  so  redeemed  will,  if  be  become 
bankrupt,  pass  to  his  assignees,  who  may  enforce 
a  contract  for  the  sale  of  the  same.  -  58, 54 

108  A  party  who  has  entered  inta  an  agreement  in  his 

own  name,  may  be  held  "personally  to  bis  con- 
tt^ct,  if  he  was  not  khown  to  have  been  acting  on 
behalf  of  others:  for  parol  evidence  cannot  be  let 
in,  to  shew  who  were  the  parties  really  interested, 
in  contradiction  of  the  terms  of  the  written  con- 
tract. -  -  -  -        54 

109  A  purchaser  of  an  estate  which  he  knew  to  be  let  on 

lease,  may  be  held  to  his  bargain,  though  the 
counterpart  of  the  lease  cannot  be  delivered  up  to 
his  sole  possession;  provided  the  deed  is  deposi- 
ted, so  as  to  be  immediately  forthcoming  if  occa- 
sion should  call  for  its  use :  -  -        55 

1 10  When  an  estate  is  sold  in  lots,  attested  copies  of  the 

title  deeds  must  be  furnished  at  the  vendor's  cost.        ib. 

111  Completion  of  a  merely  voluntary  contract  cannot  be 

enforced ;  but,  if  a  man  pay  the  debt  of  another,  in 
consequence  of  an  obligation  undertaken  by  that 
other,  this  obligation  is  not  a  mere  nudum  pactum^ 
but  an  engagement  which  must  be  performed:       55, 56 

1 12  and,  where  a  debtor  knows  that  his  creditor  has  as* 
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signed  bis  debt,  in  discbarge  of  demands  against 
bioiself ;  tbe  debtor's  verbal  promise  to  pay  the 
debt  to  the  assignee  is  not  within  the  statute  of 
frauds.  -  -  .  -    ii.56 

1 13  Performance  of  a  naked  verbal  undertaking  to  an- 

swer demands  against  a  third  person  cannot  be 
enforced;  but»  allegations  of  fraud  may  bring  such 
cases  within  the  j  urisdiction  of  Courts  of  Equity.    66, 57 

114  Wliether  a  party  who  has  entered  into  an  implied  en* 

gagement,  by  assurances  given  to  anotherof  a  third 
person's  solvency,  can  be  compelled  to  make  such 
implied  engagement  good,  unless  he  knew  that  re- 
presentation to  be  false;  seems  to  be  a  point  not 
clearly  settled:  -  -  -57,68 

115  Reasons  for  holding,  that,  a  person  who  gives  posi- 

tive assurances  upon  a  subject,  without  a  know- 
ledge of  the  facts,  should  answer  for  the  conse- 
quences of  his  representation,  if  it  prove  to  be  er- 
roneous; at  least,  unless  he  made  it  after  diligent 
inquiry,  and  fuUy  believed  it  to  be  true.  68,  59 

116  A  man  by  declaring  that  he  would  trust  another, 

does  not  pledge  himself  that  such  other  is  worthy 

of  general  credit.  -  -  -        59 

1 17  A  man  cannot  get  rid  of  a  contract,  by  alleging  that 

he  was  misled  by  a  casual  communication,  upon 

a  subject  to  which  he  was  bound,  himself,  to  look*         60 

118  A  party's  own  evidence  cannot  be  received  to  prove 

misrepresentation  made  to  him,  as  to  the  subject 
of  a  contract;  with  one  exception,  in  cases  where 
the  complaining  party  becomes  a  bankrupt.  ib. 

119  Qtr^^re,  whether  a  party,  who  acts  upon  an  errone- 

ous representation,  not  made  to  himself,  nor  in- 
tended to  be  conveyed  to  him,  is  entitled  to  re- 
lief? -  -  -  -        ih. 

120  Agreements  in  vnriting  may  be  totally  dissolved  by 

parol ;  but  verbal  variations,  (unless  expenditure 
has  been  incurred  on  the  faith  thereof,)  cannot  re- 
strain the  strict  performance  of  a  written  agree- 
ment. -  -  -  -60,61 
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121  Though  a  lease  for  life  has  no  legal  validity  unless 

it  is  made  by  deed;  still,  a  written  memorandum 
may  constitute  such  an  agreement  for  a  lease  as 
Equity  will  execute.  -  •  -    ii*  61 

122  The  possession  of  a  tenant  is  notice  to  a  purchaser 

of  all  that  tenant's  interest  in  the  premises:  if  the 
tenantybyagreen^nt  with  the  vendor,  was  to  have 
the  option  of  purchasing  the  estate,  he  may  enforce 
that  agreement,  as  well  against  the  subsequent 
vendee  as  the  original  owner.         -  -        61, 62 

123  Equity  will  often  not  disturb  an  agreement  which 

it  would  not  have  executed :  but,  in  cases  of  fraud, 

it  will  order  the  agreement  to  be  delivered  up.  62 

124  Although  Courts  of  Equity  are  most  liberal  in  their 

construction  of  agreements  upon  the  faith  of  which 
marriage  takes  places  yet,  a  correspondence  on- 
ly declaring  what  the  writer  means  to  do  has  no 
legal  effect,  nor  can  its  performance  be  enforced 
in  Equity;  even  a  written  recognition,  after  the 
marriage,  will  not  give  validity  to  the  engage- 
ment. .  -  -  -     62,68 

125  No  private  contract  in  fraud  of  a  marriage  agree- 

ment can  be  enforced :  but  every  one  is  compel- 
lable to  make  good  his  representations,  on  the 
faith  of  which  a  marriage  has  taken  place :  63,  64 

126  A  bill  in  Equity  lies  for  discovery  of  a  promise  of 

marriage,  in  aid  of  an  action  oi  assumpsit  founded 

on  the  contract.  -  -  -        64 

SPIRITUAL  COURT.  See  Executors,  41, 74—77;  Lu- 
nacy, 76,  77;  Prosecution  of  Suits,  72,  81, 
163;  Testamentary  Dispositions,  4,  3L 

STOPPAGE  IN  TRANSITU.  See  Bankruptcy,  97; 
Powers,  12. 

STOCK  IN  THE  PUBLIC  FUNDS.  See  Bankruptcy, 
153;  Lunacy,  28,  64;  Testamentary  Dispo- 
sitions, 14,  41, 130,  131,  207»322. 

SUBP(EN A.  See  Privilege  of  Parliament,  9, 10 ;  Pro^ 
sBcuTilm  OF  Suits,  54,  142, 155. 
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SXJPEESEDE AS.  See  Bankruptcy,  17,18, 2»— 32,  36, 
36, 42, 44,  58,  162;  LtmACY,  31,44,  46.  ^ 

SURETIES.  See  Bankruptot,  175,  182;  Mortqacws, 
70;  Testambntary  Dispositions,  268. 

1  The  principles  with  respect  to  the  liabilities  of  sure- 

ties, which  are  now  adopted  in  Courts  of  Law, 
were  first  established  in  Equity,  which  still  re- 
tains jurisdiction  over  such  subjects.   -  -  "•  *' * 

2  If  a  creditor  give  time,  by  express  agreement,  to 

the  principal  debtor,  he,  thereby,  discharges  the 
surety,  whenever  the  indulgence  to  the.  principal 
prevents  the  surety *s  immediate  resort  to  his  prin- 
cipal: -  -^  •  "        *  • 

3  So,  if  the  creditor  accept  a  composition,  in  discbarge 

of  the  principal  debtor,  he  releases  the  surety;  un- 
less the  remedy  against  the  surety  is  expressly  re- 
served by  the  terms  of  the  composition,  which 
throws  no  obstacle  in  the  way  of  the  suitor's  im- 
mediate remedy  against  Ae  principal:  171, 172 

4  Whether  arrangements  between  the  creditor  and  the 

principal  debtor  have,  or  have  not,  been  beneficial 

to  the  surety,  cannot  affect  the  question.  172 

5  Qutere,  as  to  the  universality  of  the  rule,  that,  mere 

inactivity  in  not  calling  in  a  debt,  is  not  such  a 
grant  of  time  as  will  discharge  the  surety;  *• 

6  it  should  rather  seem,  that,  holders  of  all  sorts  of  se- 
•  curities  are  bound  to  use  due  dil  igence  in  demand- 

ing  payment  from  the  principals;  or  they  lose  the 
equitable  right  of  going  against  the  sureties ;  more 
especially,  if  the  sureties  have  called  upon  the  ere- 

ditorstosue:      -  -  "  172,173 

7  it  is  true,  that,  by  a  bill  in  Equity,  a  surety  may 

compel  the  creditor  to  act;  and,  in  case  of  the 
bankruptcy  of  the  principal  debtor,  the  creditor 
has,  to  a  certain  extent,  statutable  relief,  not  de- 
pendenttm  the  activity  of  the  creditor:  but  these 

are  imperfect  remedies :  -  "        ^  *  ^  ^  *  * 

8  Non-claim,  however,  upon  the  principal  debtor  may 

lie  fairly  accounted  for ;  and  it  is  not  settled  to  what 
extent,  if  any,  a  creditor  is  bound,  in  favor  of  sure- 
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ties,  to  be  aetire  against  ^is  principal  debtor;  ii«  174|  175 
9  bat,  wben  the  creditor  bas  proceeded  to  soe  fbe 
principal  debtor^  and,  without  tbe  asBedt  of  tbe 
Boretj,  stays  execution^  tbe  surety  is  discharged:  175 
iO  as  be  is,  when  the  principal  debtor  bas  left  a  suAei- 
ent  fund  in  tbe  bands  of  an  obligee,  who  does  not 
choose  to  retain  it.  «  -  -       ib* 

11  It  is  only  after  a  debt  is  completely  consdtated,  that, 

a  surety  can  come  into  Equity  to  compel  his  prin- 
cipal to  relieve  him  from  liabilityt  he  cannot  call 
fbr  anticipated  and  precantionary  payment.        175,  ITS 

12  The  discharge  of  one  snrety  doei  not  discharge  his 

co-sureties;  but  all  the  sureties  have  a  right  to 
contrilNition  from  each  other.  -  -      IM 

13  A  sorety  bound  for  adnmees  generally,  bat  the 

penalty  of  whose  obligation  i»  restricted  to  a  Hinit- 
ed  amoant,  is  not  liablelieyondtbat  snm;  and, 
fmying  that,  he  is  elilided  to  a  proporl Joti  of  the 
diridends  receired  by  tbe  creditor  under  a  oom^ 
missioiif  against  the  prindpal  debtor;  ib* 

14  though,  where  a  man,  engaged  for  the  whole  of  a 

debt,  pays  only  part,  (unless  that  be  iH  dtsohai^ 
of  the  whole,)  he  cannot  stand  itt  the  place  of  the 
peraon  to  whom  he  has  made  such  part  payment  tTlS,  17t 

1 5  Sureties  are  entitled  to  the  fdl  benefit  of  every  secu- 

rity which  the  creditor  has  against  tbe  principal 
debtor.  «  ^  «  .      l7f 

16  In  what  case  a  surety  for  «  receiver  has  a  Uen  upon 

sums  ordered  to  be  paid  to  suelr  receivor.  .  Ht 

17  A  surety  who  pays  upon  a  bond  alleged  to  be  lost, 

is  entitled  to  an  indemnity,  not  only  as  against  de* 
mauds  of  persons  who  may  afterwards  claim  by 
virtae  of  the  bond,  but,  also,  against  costs  and  ex** 
penses  to  whieh  they  may  be  put  by  such  claims.       ih. 

18  Generally  speaking,  there  can  be  no  decree  in  Equi- 

ty upon  a  bond,  unless  all  the  parties  are  belbre 

the  Cent.  -  ^  -*      17S 

19  ThoQgh  a  bond  bejofaMand  «etwra/«  itsdem^thai; 

T  Y  2 
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if  the  obligee  nue  in  Equity,  he  must  bring  the 
whole  of  the  obligors  before  the  Court;  at  least, 
he  must  do  so  where  all  the  obligors  are  principals,  ii.  178 

20  An  injunction  obtained  by  one  obligor,  does  not  stay 

.  proceedings  at  Law  against  a  co-obligor,  who  is 

•  not  made  a  party  to  the  bill  for  an  injunction*  179 

21  A  person  may  bind  himself,  not  as  a  co-eurety,  but, 

as  surety  only  for  the  primary  surety;  in  which 
case  he  is  not  responsible  until  the  first  surety 
"has  made  default.  «  -•       •       -        ib» 

SURVIVORSHIP.    See  Sbttlbmbnt  k  Convbyakcb,  15, 

32;  Testamentary  Dispositions,  208,300,320.    , 

TAXATION  OF  COSTS.    See  Solicitor  &  Cubnt. 

TENANT  IN  TAIL.  See  Charities,  46;  Settlement 
&  Conveyance,  151,  160—162. 

TENANT  IN  TAIL  AFTER  TOSSIBILITY  OF  ISSUE 
EXTINCT.    See  Waste,  23. 

TENANT  FOR  LIFE.  See  Landlord  &  Ten  ant,  36, 37; 
Powers,  25,  27;  Sbttlembnt  &  Convbyancb, 
149,  151,  152;  Trusts,  44,  45;  Waste,  15_18, 
25 29,  34. 

TENANT  FOR  A  TERM.  SeeLANDLORD&TBNANT,pa««m. 

TENANT  pur  autre  vie.  See  Estate  pur  autre  vie;  Oc- 
cupancy; Imtbstacy,  1. 

TENANT  BY  THE  CURTESY.    See  Waste,  33. 

TENANT  IN  DOWER.    See  Dower. 

TENANTS  IN  COMMON.  SeeMoRTGAGBs,9;  Wastb,3,4. 

TESTAMENTARY  DISPOSITIONS.  See  Lunacy,  23, 
76,  77,  80,  82,  86—89;  Powbrs. 

1  The  direct  j  urisdiction  of  Chancery  to  relieve  against 

iraad,  is  restricted  in  the  single  instance  of  wills :   i.  252 

2  but  the  collateral  jurisdiction  of  Equity,  in  correction 

of  fhiud  attempted  through  the  medium,  or  in  de- 
feat, of  testamentary  dispositions,  is  most  exten- 
sive: .  .  -  .258 

3  and  the  suppression  of  testamentary  instruments, 

may  give  Courts  of  Equity  an  origioal  jurisdic-* 

tion  over  such  subjects:         -        .        -  -      ib. 
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4  they  may  even  be- under  the  necessity  of  deciding 
.   whether  an  instmment  is  testamentary,  or  not; 

althoqgh  that  is,  properly,  the  province  of  the 
Spiritual  Court.  .  •  i.  253, 254 

5  Complete  effect  must  be  given  to  a  testator's  intent, 

when  that  is  not  illegal:  in  explanation  of  which 
intent,  inference  and  construction  are  often  neces- 
sary :  but  the  plain  sense  of  words  must  not  be 
tampered  with,  for  the  sake  of  a  more  convenient 
construction.  -  .  >      .       254,266 

6  Compendious  view  of  the  rise  and  progress  of  testa- 

mentary powers  in  thia  country;  -  255,256 

7  until,  by  the  statutes  of  wills,  and  the  subsequent 

abolition  of  military  tenures,  with  all  their  conse« 
quences,  all  lands  holden  in  fee  simple  became  de- 
visable: -  -  -  -      257 

8  But  copyholds  could  not  be  disposed  of  by  will 

.  without  a  previous  surrender  to  the  uses  thereof, 
till  a  late  statute  obviated  the  necessity  of  this:  ib. 

9  the  statute  referred  to  does  not,  however,  supply 

the  defect  of  a  surrender  by  a /erne  eoverfe/  258 

10  nor  will  copyhold  pass  under  a  general  devise,  where 

the  testator  has  left  any  freehold  property,  and 
has  not  described  any  part  of  his  estate  as  being 
copyhold.  •  -  -  •        ib. 

1 1  Doctrine  as  to  estates J9iir  autre  trie:       -  ib. 

12  such  estates  distributed,  to  creditors  and  representa^ 

ti  ves,as  personalty;  and  a  willsufficient  to  pass  per* 
sonal  estate  is  a  good  disposition  of  such  property.  258, 250 

13  In  what  manner  devises  of  land  must  be  executed, 

and  attested.        -  -  ;    -  -    -      250 

14  What  attestation  is,  at  Law,  necessary  to  bequests  of 

stock  in  the.  public  funds;  and  in  what  manner 
Equity  remedies  the  omission  of  such  attestation:       200 

15  bequests  of  personalty,  of  any  other  description, 

need  no  attestation ;  -  -  -        ib. 

16  unless  the  disposition  be   made  in  execution  of  a 

power.  --  -     .  -    ;  -      261 

17  How  the  execution  of  a  will,  devising  real  estate, 

is  to  be  proved,  at  common  Law ;  -  ib 
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18  wd  how  in  Chnc&rj.  .  •       j.  2BI«jaS9 

19  How  fiir  a  peraon  who  has  aubscribed  a  will,  as  a 

witness  to  its  due  execution,  may  be  idlowed  to 
impeach  bis  own  act«  -  «  .      263 

20  A  codicil  hss  no  operation  upon  land,  unless  it  be 

duly  attested:  -  -  •263,264 

21  DistinctioD,  in  this  respect,,  as  to  a  paper  written  be* 

fare  the  will,  and  referred  to  and  distinctly  identi- 

fled  thereby;       «  •  -      264 

2S  The  execution,  also,  of  a  power  orcr  real  estate,. 
whoB  such  estate  has  been  parted  with  by  a  con* 
veyance  to  uses,  cones  mider  a  diflerent  considarap' 
tion:  such  a  power,  being  only  collateral  to  the 
lead,  may  be  executed  by  any  prescribed  form  of 
instrument.         •  -  -  -        ib. 

28  Uh  general  charge  of  debts,  or  legacies,  be  incor- 
porated in  a  duly  attested  wiU,  debts  afterwards 
incurred,  or  legacies  subsequently  given,  by  unat 
tested  codicils,  amy  be  well  charged  on  real  es- 
later  «  ...  264,26!^ 

24  andy  eren  where  there  has  been  no  sudi  general 

charge,  one  legatee  may  be  substituted  for  another 

by  an  unattested  codicil.   -  -  -      26& 

25  Courts  of  Equity,  though  they  cannot  set  aside  a  will 

for  fraud*,  may,  in  certain  cases,  declare  the  fr^udu- 

lent  party  a  trustee  for  the  party  injured.  »        ib.. 

26  The  anitnua  testandi,  and  perfectly  free  agency,  are 

necessary  conditions  of  a  valid  will :  -     26&,  265 

27  therefore,  non-4uine  persons  can  make  no  will;  nor 

ctLtkJemes  eaverteSf  generally;  nor  infants,  so  as  to 

pass  lands:  .  .  *  .      260 

28  but  iafimts  may  dispose  of  personalty  by  will,  before 

they  are  capable  of  derising  land:      -  •        ib, 

29  for  which  reason,atrustee8houldneverchange4liena^ 

ture  of  an  infonf s  property ;  a  step  which  the  Court 
of  Chancery  itself  will  not  take,  without  qualifying 
file  conversion,  so  as  not  to  prejudice  the  infant's 
power  of  disposition.  -      ^         -  26^  2S7 

30  In  what  cases  ufefM  covert^  may  make  a  dispoditioa 
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of  property,  to  take  effect  after  ber  death ;  by  a 
written  io^truineiit  in  the  nature  of  a  will:  •   i.  267 

31  A  writing  of  this  nature  must  be  proved  in  the  Ec- 

clesiastical Court:  and,  if  made  in  the  execution 
of  a  power,  the  witnesses  will  also  be  examined  in 
the  Court  of  Chancery.        -    ,  -  -      268 

32  Mode  by  which  9k  feme  cot;er/tf  may  make  a  disposi* 

tion  of  real  estate  of  inheritance,  to  take  effect  af- 
ter her  death;  so  as  to  be  valid  at  common  Law;         ib. 

33  and  the  aid  which  Courts  of  Equity  will  lend  to  e& 

fectuato  such  dispositions;  as  well  where  the  es- 
tate is  a  legal  one,  as  where  it  is  in  trust.  -      269 

34  A  power  given,  by  contract  before  marriage,  to  a 

wife,  permitting  her  to  make  a  will,  must  not  sub- 
sequently be  controlled  in  any  respect;        -  ib. 

35  b^t  where  such  power  is,  ^  to  appoint  the  uses  of 

laud,  by  will;"  a  duly  attested  will  is,  in  general, 
necessary:  -  -  ^  269,270 

36  How  a/em«  coverte  may  acquire  a  right  to  dispose 

of  personalty  by  will,  made  during  her  husband's 

life:  -  .  .  -      270 

37  and  in  what  case  such  will  is  bihding  on  her  hus- 

band only,  but  is  void  as  against  hef  next  of  kin ; 
even  though  she  survive  her  husband.        -       270, 271 
36  Under  what  circumstances  a  husband  may  retract 
his  consent,  given  af^er  marriage,  allowing  his 
wife  to  make  a  will.  -  -  271, 272 

39  An  agreement  by  the   husband,  before  knarriage, 

that  the  wife  shall  be  at  liberty  to  dispose  by 
will;  if  evidenced  by  bond,  will,  in  Equity,  not 
only  be  conclusive  against  the  husband,  but,  also, 
estop  the  claims  of  the  wife^s  heir,  in  respect  of 
her  fi'eehoid  estate:  -  -  272,273 

40  And,  as  against  the  husband,  his  bond,  given  after 

marriage,  to  allow  his  wife  to  bequeath  personalty, 

is  obligatory.       «  .  ^  ^      278 

41  Stock  standing  in  the  name  of  a  married  woman, 

which  her  husband  in  his  lifetime  never  reduced 

into  bis  own  possession,  survives  to  her.      -  274 
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42  A  promise  by  which  the  insertion  of  a  bequest  in  a 

will  is  prevented,  raises  a  (rust;  as  a  silent  assent 
to  a  proposed  engagement  will,  in  such  case, 
equally  do:         »  -  -  »  i.  274 

43  Tlie  doctrine  applies  a  fortiori^  where-  the  insertion 

of  the  bequest  is  prevented  by  violence.         «  271^ 

44  In  what  manner  a  case  of  election,  as  to  real  estate, 

may  be  raised  by  an  unattested  will ;:  and  when 

such  a  will  cannot  have  this  effect.      »  -        ib.^ 

45  The  general  principle  of  Equity,  that,  no*  one  who 

accepts  a  benefit  must  refuse  compliance  with  the 
conditions  (if  legal)  annexed  thereto;  extends  to 
wills,  as  well  as  toother  instruments:^         -  ib.- 

46  but,  the  application  of  this  principle  seems  more 

rigid  with  respect  to  deeds,  than  to  wills;  non- 
compliance with  a  condition  in  the  former,  causes  . 
a  total  forfeiture ;  but,  in  the  latter  case,  compen- 
sation to  the  disappointed  party  seems  to  be  held 
sufficient.  .  «  .  .      276 

47  Generally  speaking,  a  devise  not  duly  executed  will 

not  raise  a  case  of  election ;  but  where  personalty 
is  bequeathed,  subject  to  a  previous  condition  af- 
fecting labd;  there,  although  the  will  has  not 
three  witnesses,  the  legacy  cannot  be  claimed  till 
the  condition  is  performed.  -  -       276, 277 

48  Election  not  enforced  against  creditors :  •  -      277 

49  nor,  in  any  case,  compelled  before  the  value  of  the 

several  interests  is  ascertained ;  for  which  pur- 
pose a  bill  may  be  filed  to  have  the  accounts  taken.        ib.. 

50  In  what  manner  the  election  of  a^me  caverte  must, 

in  ordinary  cases,  be  declared ;  and  why  that  form 

is  required:         -  -  .  277^27^ 

5 1  but,  such  election  may  also  be  inferred,  firom  her  con- 

tinued enjoyment  of  one  of  the  interests:  -      278 

52  and  other  claimants  may  compel  the  election  of  a 

feme  coverte  within  a  reasonable  time.  *        ib. 

58  A  widow  can  be  compelled  to  elect,  between  dower, 
and  a  provision  under  her  husband's  will,  only 
when  the  intention  to  put  her  to  such  election  is 
quite  clear:  ...    278,279 
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54  eFeii  a  devise  of  part  of  the  lands  will  not,  necessa- 

rily; bar  a  widow's  right  to  dower  out  of  the  re« 
mainder.        ....         i.279 

55  Where  the  whole  of  the  hasband's  lands  are  derised 

to  his  widow,  it  seems,  she  may  take  two-thirds 
as  purchaser  under  the  will,  and  the  other  third 
under  her  paramount  title  to  dower;  if  that  would 
be  most  advantageous  to  her.  -  279)  280 

56  A  devise  to  a  widow  of  a  contingent  remainder  for 

life,  out  of  lands  of  which  she  is  dowable,  does 

not  exclude  her  immediate  title  to  dower.  -      280 

57  The  title  to  dower  will  not  be  barred,  merely,  by  a 

devise  of  the  husband's  estate  to  trustees,  charged 
with  either  a  gross  sum,  or  an  annuity,'  to  his 
widow:        -  -  .  .      280,281 

58  but,  where  other  objects  of  the  trust  would  be  de- 

feated if  the  title  to  dower  were  sustained,  that 
might  shew  an  intention  to  bar  the  claim  of  dower.      281 

59  Where  an  annuity  is  bequeathed  in  lieu  of  dower, 

with  a  proviso,  reducing  the  annuity  in  case  the 
widow  marries  again;  qwEte^  at  what  time  she 
ought  to  determine  her  election  f         -  -        ib. 

60  If  a  man  devise  land  away  from  his  heir,  giving  his 

wife  a  provision  in  bar  of  dower;  should  the  de- 
vise lapse,  the  heir  will  take  the  estate  exonerated 
from  dower:         •  -  -  -  282 

61  So,  where,  by  contract,  the  wife  has  relinquished  all 

claims  to  her  husband's  personalty;  there,  if  he 

die  intestate,  his  next  of  kin  take  the  whole.        -        ib. 

62  but,  .where  the  case  does  not  turn  upon  contract, 

and  the  particular  objects  of  the  husband's  boun- 
ty, designated  by  his  will,  cannot  take;  the  wi- 
'  dow's  claim  under  the  statute  of  distributions  is 
not  barred,  by  a  provision  intended  to  be  a  satis- 
faction to  her  only  as  against  those  individuals*        ib. 

63  A  proviso,  in  a  deed  of  separation,  that  the  wife  shall 

be  entitled  to  her  thirds  of  the  husband's  person 
alty  at  his  death,  exactly  as  if  she  were  lining 
with  him;  will  not  prevent  his.  disposals  of  the 
whole,  by  will.  -  -  -      282,283 
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64  Equity  d#M  not  regwrd  tbe  slight  distiiietioQ  be- 

tween ^Meavingf"  and  Spaying;''  nor  a  trifling 
difference  as  to  time,  where  payment  is  directed 
by  a  wHI  in  /lerforaMEnetf  of  a  covenant^  or  duty; 
though  in  oases  of  wntirfaaian,  of  a  debt»  that 
difieience  might  be  held  material  z        ^  u  284,  326 

65  And  not  only  is  time  an  important  consideration  in 

questions  of  satisfaction ;  but,  as  a  general  role, 
subject  to  some  qoalifioationst  nothing  is  deemed 
a  aatisfaction  which  is  not  efutdemgeneru.  284, 286 
60  A  husband  cannot,  generally,  claim  under  a  be* 
quest  to  his  wife's  next  of  kin;  nor  wee  vertdi 
for  this  description  properly  incUides  only  relations 
by  blood:  but  Equity  will  look  through  the  whole 
will,  to  see  whether  this  primdjude  construction 
of  the  words  ^  nest  of  kin ''  be  not  controlled  by 
the  apparent  intention  of  the  testator.  •  287 

67  A  widow's  right  to  phmr^iphermuKa  will  be  preferred 

to  the  elaiaM  of  legatess;  but  not  to  tho^  of  ore- 
ditors,  where  the  latter  haFo  not  other  means  of 
•atisfying  their  demands.     -  •  -      288 

68  Qu4Brej  whether  a  Court  of  Equity  can  elect  for  an 

infiint,  which  of  two  provisions  under  a  will  be 
ehall  abide  byf  -  «  288,289 

69  Leg^lative  precautions,  guarding  against  fiuud  in 

setting  up  nuncupative  willss  how  they  are  to  be 
proved  I  and  under  what  circumstances  of  thne 
and  place  they  must  be  made;  ••  -      289 

70  Exception,  as  to  these  last  named  conditions,  with 

respect  to  soldiers  and  sailora,  on  actual  service.      290 

7 1  Nuncupative  wills  must  be  reduced  into  writing,  with- 

in six  days  after  the  verbal  daposition;  -        ib. 

72  And  probate  thereof  should  not  be  granted  without 

notice  to  the  widow,  or  next  of  kin,  of  tbe  deceas- 
ed.     ^  «  «  *  -        ib. 

73  A  nuncupative  will,  unless  committed  to  writing  In 

the  lifetime  of  the  testator,  and  read  to  and  ap- 
proved by  him,  cannot  repeal  a  previous,  and  oper- 
'  ative,  wvitten  wilK  «  -^  ■  -        ib. 
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74  A  nancnpatire  will  is  rendered  void  by  the  death  of 

one  witnett  thereto,  before  it  bae  been  formally 
proTed.    ...  «  1,290,291 

75  A  nuncupatifre  diaporition  irbich,  from  deficiency 

in  aome  of  the  forma  required  by  the  atatute,  can- 
not take  effect  aa  a  will ;  may,  in  aome  cases,  be 
anfficient  to  raiae «  tmat :       *  •  291, 292 

76  for  it  ia  not  neceatary,  Aat,  a  tmat  relating  to  peru 

aonalty  ahould  be  created  by  writing.  -      292 

77  Enactments  of  the  statute  of  ftandalent  devises,  in 

fiiFor  of  specialty  creditors:  -^  •        ib. 

78  Limitations  lor  payment  of  just  debts;  or  of  young* 

er  children's  portions,  in  pursuance  of  contract  be- 
fore marriage,  are  excepted  out  of  the  above  men- 
tionedact:  ...  299,203 

79  The  heir  who  ia  Kable  to  payment  of  his  ancestor's 

specialty  debts,  in  respect  of  lands  descended  to 
him,  cannot  escape  that  liability,  by  alienation  of 
the  lands  before  any  action  brought  against  him : 
a  similar  provision  of  the  statute  applies  to  de. 
visees.  .  -  -  *      293 

80  A  devise  for  payment  of  debts  creates  equitable  as- 

sets,   .  .  *  «  -        ib« 

81  Land  may  be  aoM,  under  a  devise  for  payment  of 

debta  oat  of  the  <*  rents  and  profits;*'  unleasthe 
devise  be  restricted  to  annuai  profits.  -        ib, 

82  IVnstaes  for  payment  of  debts,  may  act  without 

waiting  for  a  decree  of  a  Court  of  Equity.  .      294 

83  An  illusory  deviM  for  payment  of  debts,  will  not  be 

proteetcd  by  tha  exception  in  the  atatute;  but,  if 
the  deviae  can  be  made  effectual  in  Equity,  though 
not  at  Law,  it  wiH  be  auppoited:  and,  in  Equity, 
it  ia  not  necessary  the  descent  ahould  be  actually 
broken,  a  charge  will  be  suflcient,        -  294, 296 

84  To  a  credkor'a  bill,  founded  on  the  statute  of  fWra- 

dnient  devises,  the  heir  should  be  a  party:  and 
the  auit  will  not  be  atqred  on  account  of  bis  uri- 
uority ;  but,  where  the  descent  is  not  broken,  only 
a  decree  wlit  will  be  made  againat  him  in  the  first 
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instance:  though  the  rights  of  an  infant  plaintiff 
are  concluded  by  a  decree  in  his  farory  which,  if 
he  die,  no  class  of  bis  representatiyes,  to  whose  in- 
terests it  is  less  fiiFonable,  can  disturb.        -     i.  295,296 

85  An  appointment  by  a  father,  of  a  guardian  to  his 

children,  must  be  attested  by  two  witnesses;  but 
the  appointment  may  be  reyoked  by  an  instru- 
ment not  attested:  where,  however,  such  revo- 
cation wa^  only  incidental  to  an- ulterior  purpose 
which  is  not  effected,  the  appointment  will  not  be 
revoked..  -  •  .  .      296 

86  Express  revocations  of  wills  disposing  of  lands, 

must  be  executed  according  to  the  statute  of 
frauds;  •  -  -  -        ib. 

87  but,  revocation  will  be  implied,  by  operation  of  Law, 

whenever,  after  the  devise,  the  estate  has  been  in 

any  way  new-modelled:      -  -  -      297 

88  a  binding  contract  for  sale  of  lands,  even  though 

such  contract  be  abandoned,  works  a  revocation :        ib* 

89  but,  a  devise  of  the  equitable  fee  is  not  revoked  by 

the  subsequent  acquisition  of  the  legal  fee:  nor 

does  mere  partition  work  a  revocation;  -        ib. 

90  though  an  .exchange  does.      -  -  *  '  -      298 

91  A  bequest  of  the  testator's  equitable  interest  in  per* 

sonalty,  is  not  revoked  by  bis  acquiring  the  legal 
interest  therein.  -  «  -  -        ib. 

92  Marriage,  combined  with  the  birth  of  children,  may 

be  a  presumptive  revocation  of  a  previous  will:  ib. 

93  In  what  cases  wills  of  land  have  been  set  aside  upon 

this  doctrine;  and  where  it  cannot  reasonably  be 
allowed  any  operation :        -  -  -      299 

94  distinction  in  this  respect  where  the  will  disposes 

of  personalty.       -  -  -  -      900 

95  Revocation  may  be  made  dependent  on  a  contingency.       ib. 

96  Enactments  ofthe  statute  of  frauds,  as  to  revocations  ' 

of  devises  of  land:  -  -  -        ib. 

97  no  such  revocation  can  be  effected  by  a  subsequent 

will  or  codicil,  not  attested  by.  three  lyitneases : 
but,  if  by  any  other  writing  (hot  being  a  will  or 
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codicil)  a  bare  revocation  is  declared,  though 
three  witnesses  must  be  present  when  the  testa- 
tor signs  his  revocation,  they  need  not  themselves 
subscribe  it:         .  .  «  -  i.  901 

98  reasonable  grounds  for  this  distinction,  arising  from 

the  different  intention  of  the  testator  in  the  two 
supposed  cases:         -         -      -  -        301,302 

99  a  further  distinction  must  be  made,  as  to  the  effect 

of  revocation  by  will,  by  considering  whether  such 
will  is  inoperative  as  not  being  duly  executed; 
or  only  from  the  incapacity  of  the  devisee  to  take.       302 

100  The  necessity  of  finally  completing  (in  order  to  ren- 

der valid)  any  act  intended  as  a  revocation  of  a 
devise  of  land,  only  applies  to  cases  within  those 
mischie&  which  the  statute  of  frauds  intended  to 
remedy:  -  -  -  -        ib. 

101  thus,  a  subsequent  feoffment,  bargain  and  sale,  or 
'   lease  and  release  of  the  devised  lands,  may  not  be 

legally  completed,  or  become,  inoperative  for  the 
purposes  intended ;  and  yet  amount  to  a  revoca- 
tion. -  -  .  .         302,303 

102  Generally,  renewal  of  a  lease  revokes  a  devise  of 

the  leasehold  interest;  but  the  context  of  the  will     ^ 
may  control  this  construction.      -  •      303, 304 

103  Effect,  as  to  revocation,  of  a  surrender  of  copyholds.      304 

104  A  conveyance  merely  as  a  security  for  money,  is 

only  a  revocation  pro  tanto.  -  «        ib. 

105  A  subsequent  lease  does  not  revoke,  though  it  qua- 

lifies, a  devise  of  the  property :  but  a  lease  to  the 
devisee,  not  to  commence  till  the  death  of  the  de- 
visor, would  be  inconsistent  in  toio  with,  and, 
therefore,  a  revocation  of,  the  devise:  -  -        ib, 

106  a  partial  inconsistency,  however,  only  induces  par- 

tial revocation :  and  though  it  be  proved  thaUa 
party  made  a  second  will,  yet,  if  its  contents  do 
.  not  appear,  it  cannot  revoke  a  former  will.  -      306 

107  To  what  extent  bankruptcy  is  a  revocation.  •        ib* 
X08  A  second  will,  though  its  terms  may  be  large  enough 

to  include  all  a  testator's  property,  is  not  neces- 
sarily a  revocation  of  a  former  will.  -  306, 306 
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109  A  declared  intentioQ  to  revoke  by  aiuluie  ad  b  no 

present  rerocation.  «  •  •  i.  806 

110  Where  a  oodicil  expressly  ie¥okes  a  previous  de- 

rise,  the  disposition  must  depend  on  the  codicil 
alone.  -  .  ,  -        ib. 

1 1 1  Eflbct  of  a  codicil  added  only  for  a  particnlar  pnr- 

P<«-      -  -  -  -  306,328 

112  Qitivn^,  wbelber  an  instrnment,  thoogh  impeached, 

en  sufficient  grounds,  in  Equity,  and  ordered  to 
be  deliFcred  up,  may  not  operate  as  a  rsFocationf  807 
118  Where  an  instmment  revoking  legacies  is,  oa  the 
face  of  it,  grounded  upon  mistake,  it  will  hare  no 
effect  in  Equity:  but  where  a  doubt  is  assigned 
as  a  reason  for  rerocation,  there  can  be  no  inquiry 
whether  that  doubt  was,  or  was  not,  well  founded : 

807,806 
111      and  where  a  testator  prescribes  a  partkular  amle  of 
proof  of  a  legatee's  enisteace^  no  other  mode  of 
proof  will  avail.  -  •  *  «      808 

115  Though  H  testamentary  instrument  be  lost,  or,.  wiA- 

out  the  privity-  and  consent  of  the  testator,  de- 
stroyed, its  substance  may  be  established.  •        ib. 

116  A  will  though  cancelled  is  not  revoked,  unless  the 

act  was  done  oaimo  coMeUandi:  but  the  canoel- 
led  instrument  must  be  shewn  ta  have  onoe  ex« 
isted  as  a  iSnisbed  will ;  mukd  it  most,  also»  be  prov- 
ed, that,  the  testator's  ttsnd  adhered  to  tihe  sub- 
stance of  the  disposition  made  thereby.  -      809 

117  How  far,  when  duplicates  of  a  will  are  executed, 

the  destruction  of  one  part  affbrds  a  pfeeumption 

of  an  intent  to  revoke  the  whole.     •  -     809, 810 

118  Whether  the  destruction  of  a  second  will,  whereby 

a  former  will  was  revoked,  sets  up  again  th^  first 
will,  depends  upon  the  circumstances  of  each  par- 
ticular case.         -^  -  -  -      310 

119  Partial  obliteration  of  a  will  revokes  it  only'jM'o 

'  tanto:  but,  obliteration  of  a  codicil  may  cancel 
an  interlineation  in  the  will:  an4  cancellation  of 
a  will,  under  most  circumstances,  is  an  implied 
revocation  of  a  cbdidl.         -  -  '  810, 311 
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120  When /wiP^rs  dr  disposition  are  to  be  executed  by 

willy  such  will  may  be  reroked,  totiee  quffiies^ 
without  resorviog'  in  each  instriiment  fresh  pow* 
ers  of  revocation.     -  •  «  -       i.  311 

121  In  Equity,  an  estate  contracted  for  by  a  testator 

*  passes  under  a  devise  of  bis  estates;  as,  on  the 
other  htad,  his  agreement  to  convey  an  estate 
which  he  has  devised,  is  an  equitable  revocation 

of  tlie  devise :     •  *  -  *        ib. 

122  this  is  a  necessary  result  of  the  doctrines,  that,  what 

is  agreed  to  be  done  is,  in  Equity,  considered  as 
actually  done;  that,  every  devise  of  real  estate  is 
specific,  and,  that,  no  man  can  devise  land  whidi 
he  had  not  both  at  the  date  of  his  will  and  of  his 
death:        •  .  .  «        811|dl2 

123  it  is  possible,  however,  for  the  estate  to  have  been 

devested  for  some  portion  of  the  time  intervening 
between  Uie  two  periods  specified,  and  yet  for  the 
will  to  stand  good,  without  republication  t  •      312 

124  and  even  though  a  testator  was  disseised  at  the  tim^ 

he  made  his  will,  still,  if  he  be  remitted  before  his 
death,  the  devise  should  seem  to  be  good.     •    312,  813 

125  A  devise  by  a  mortgagee  of  all  his  lands,  will  not 

pass  the  mortgaged  lands :  and  a  subsequent  fore- 
closure  would  be  a  new  purchase :      •  -•      313 

120.  But  copyholds  which  accrue  to  the  lord  after  a  va- 
,  lid  devise  of  the  manor  itself,  pass  as  parcel  there- 
of; and  follow  the  descent  of  the  manor  if  the 
'  lord  die  intestate.  -  *  »        ib. 

127  A  codicil  to  a  will  republishes  that  will;  and  re- 

publication of  a  former  will  supersedes  one  of 
later  date,  unless  eiroror  fraud  be  shewn.  813, 314,  328 

128  A  specific  legacy,  in  its  nature,  is  liable  to  ademp- 

tion; and  if  the  thing  so  given  be  once  gone»  there 

is  an  end  to  the  claim  of  the  legatee :  -  •      314 

129  bttt  where  the  carpui  is  not  given,  there,  a  demon- 

strative  legacy  is  n6t  adeemed,  by  calling  in  a  se- 

•  curity,  pointed  out,  in  4he  will^  as  a  convenient 
node  of  satisfyittg  the  legacy.  -  *      916 
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130  What  description  renders  a  bequest  of  stock  in  the 

public  funds  specific:  -  -        i.  315)  316 

131  A  mere  misdescription  of  stock  will  not  defeat  an  in- 

tended bequest  thereof.       -  -  -  i.  316 

132  The  same  legacy  may  be  specific  in  one  sense,  but 

pecuniary  in  another.  -  .  .        ib. 

133  The  Court  inclines  against  holding  legacies  to  be 

specific.  -  -  ^  -      317 

134  A  portion  given  on  marriage,  revokes  a  portion  pre- 

viously given  by  will :  for  a  portion  is  considered 
as  a  debt,  which  it  will  not  be  presumed  a  man 
intends  to  pay  twice:  -  -  .         ib. 

165  even  a  debt,  in  the  strict  sense  of  that  word,  will  ge* 

nerally  be  taken  to  be  so  satisfied :      -  -        ib. 

186  Whether,  if  the  portion  were  not  given  by  the 
parent,  in  his  lifetime,  but,  by  will,  the  debt 
would  be  satisfied;  would  be  a  question  of  inten- 
tion, to  be  collected  from  the  will,  or  the  conduct 
of  the  testator  with  reference  to  the  debt:  317, 318 

137  Primd/dcief  a  legacy,  equal  to  the  amount  of  a  debt 

due  from  the  testator,  adeems  the  debt:  but 
where  a  reasonable  inference  arises,  that,  such 
was  not  the  intention.  Equity  leans  against  the 
general  rule:  -  .  -  318,319 

138  parol  evidence  is  admitted  to  prove  the  intention  in 

such  cases;  for,  such  proof  being  allowed  to  es- 
tablish the  right  to  portions,  it  would  be  hard  to 
reject  it  when  offered  on  behalf  of  creditors.  •    319, 320 

139  A  contingent  legacy  can  never  satisfy^  a  debt.         -      320 

140  QuiBrej  whether,  in  some  cases,  a  bequest  of  a  residue 

may  not  satisfy  a  portion f  though  it  be  no  satis- 
faction of  a  positive  debt.    *  -  -        ib. 

141  A  bequest  of  a  residue/br  life^  is  no  satisfaction  of 

an  absolute  interest,  due  by  way  of  portion :        -      321 

142  and,  as  satisfaction  of  a  debt  is  not  willingly  pre- 

sumed, a  devise  of  land  is  held  no  satisfaction  for 
a  debt  of  money ;  nor  a  legacy  less  than  the  debt 
an  ademption  pro  tanto.      -  -  -        ib. 

143  A  legacy  gived  by  the  drawer  to  the  payee  of  a  ne* 

gotiable  security  operates  no  extinguishment.     -        ib. 
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144  Quicre^  whether  a  portion,  like  a  debt,  can  only  1)e 

satisfied  by  a  bequest  ejusdem  generis?  -   i.  322 

145  The  word  '*  portion"  is  properly  applied  only  to  a 

provision  made  by  a  parent,  or  by  some  one  who 

has  clearly  put  himself  in  loco  paretitis :  -         ib. 

146  A  legacy  given  by  the  will  of  a  stranger  is  not 

adeemed  by  a  gift  in  his  lifetime ;  unless  an  in- 
tent to  that  effect  be  distinctly  proved :  »        ib. 

147  this  rule  may,  occasionally,  give  to  illegitimate,  ad- 

vantages over  legitimate,  offspring.  -  322,  323 

148  Established  doctrine  raises  a  presumption  against  a 

child's  claim  to  a  double  portion:  this  presump- 
tion may  be  rebutted  by  parol  evidence;  but,  to 
raise  it,  no  declaration  is  necessary;  still,  if  any 
be  made,  even  verbally,  it  may,  with  due  caution, 
be  received  to  explain  the  intent.        -  -     323 

149  Primdfacie^  gifts  by  two  different  testamentary  in- 

struments are  accumulative;  but  this  presumption 

may  be  rebutted :  -  -  -        ib. 

150  as  may  the  contrary  presumption,  which  would  go 

to  exclude  a  double  gift;  for,  in  the  latter  case, 
parol  proof  is  admitted,  not  to  contradict,  but,  to 
corroborate  the  terms  of  the  written  will.  -      324 

151  A  gift  by  a  codicillary  paper  is  accumulative;  but  a 

gift  by  an  instrument  intended  as  the  inception  of    . 
a  new  will  is  not  so:  -  -  -        ib. 

152  the  application,  however,  of  the  general   rules  on 

this  subject,  requires  occasional  modification  in 
Equity.  -  -  -  -      826 

153  A  contingent  legacy,  given  by  a  codicil,  is  clearly 

no  substitution  for  an  absolute  bequest  in  the  will.         ib. 

154  A  substiti^ted,  or  additional,  legacy  given  by  codi- 

cil, is  subject  to  all  the  same  incidents  as  tlie 
original  bequest.  •  -  .      326 

155  Slight  circumstances  of  difference  between  two  pro- 

visions, made  by  a  parent  for  a  child,  are  not  re- 
garded :  a  portion,  though  of  much  smaller  amount 
than  a  legacy,  has  been  held  to  adeem  it:  and  a 
portion  settled  subject  to  limitations,  may  adeem 

VOL.  lU  z  E 
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an  absolute  bequest  by  will ;  whether  the  legacy 
be,  or  be  not,  described  in  the  will  as  a  portion. 

i.  328, 327 

156  A  provision  by  a  parent's  will,  for  a  child's  portion, 

may  satisfy  the  parents  covenant  to&ecui'e  it  in  his 
lifetime:  but  property  taken  by  a  child  under  the 
intestacy,  or  partial  intestacy,  of  bis  parent  is  no 
satisfaction  of  a  portion:      ...      327 

157  And  property,  real  or  personal,  given  to  any  child  by 

the  will  of  a  parent  who  dies  partially  intestate, 

is  never  brought  into  hotch-pot  -  -        ib« 

158  A  codicil,  (though  for  most  purposes  a  republica- 

tion of  the  will,)  does  not  set  up  again  a  lapsed, 
adeemed,  revoked,  or  satisfied  legacy:  and  a  co- 
dicil niade  for  a  particular  purpose,  will  not  af- 
fect another  subject  not  contemplated  by  the  tes- 
tator* -  -  ^  -  -      328 

159  The  construction  of  the  word  "  payable"  in  a  will, 

may  be  a  nice  question :  the  true  sense  must  be 
collected  from  the  evidence  which  the  context  af- 
fords of  the  testator's  intention :  -  -      329 

160  the  same  criterion  must  determine,  whether  the  word 

^^  when"  is  to  be  applied  to  the  possession  only, 

or  to  the  vesting  of  a  leg^acy.        -  -     329,  330 

161  The  word  *Uhen"  in  limitations  of  estates,  and  fram- 

ing contingencies,  is  not  a  mere  adverb  of  posi- 
tively fixed  time,  but  a  word  of  reference  to  some 
conditional  antecedent.        •  .  .      330 

162  The  phrase  ^*  legal  representatives"   admits   two 

constructions;  the  context  must  determine  the 
proper  one:  the  same  rule  holds,  if  a  testator  di- 
rect that  bis  property  shall  pass  ^*  according  to 
Law."        ....       330,331 

163  It  is  a  general  rule,  that,  no  one  can  take,  by  pur- 

chase, as  "  heir  male  of  the  body,"  who  is  not 
right  heir:  but,  the  rule  is  not  absolutely  without 
exception:  for  the  construction  of  the  wo^d 
**  heirs,"  in  a  will,  is  governed  by  the  intent:        -      331 

164  Thus,  a  devise  to  a  man  and  his  heirs,  with  remain- 
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der  to  one  who  is,  or  may  be,  the  devisee's  heir  at 

law,  is  coDStrued  an  estate  tail,  not  a  fee.  -    i.  332 

165  A  testator's  words,  however,  are,  as  a  general  rule, 

to  be  construed  according  to  their  legal  effect,  un* 
less  he  clearly  intended  to  use  them  in  a  different 
sense:  ...  -       332 

166  upon  this  principle,  an  annuity  charged   by  will 

upon  leasehold  estate,  **  during  the  term  of  the 
said  lease,*'  will  be  a  charge  upon  every  renewal 
of  the  lease:  ...  332,333 

167  But,  in  order  to  collect  the  intention.  Equity  will 

look,  not  at  a  particular  sentence,  but,  at  the  whole 
will:  and  neither  the  grammatical  skill  of  the 
writer,  nor  the  niceties  of  punctuation,  can  be  al- 
lowed to  control  the  construction  of  a  will:  though, 
on  the  other  hand,  an  improvement  in  punctua* 
tion  may  even  be  supplied,  if  it  be  necessary  to 
make  the  whole  clear  and  intelligible.        «       333, 334 

168  Every  word  of  a  will,  not  inconsistent  with  the  ge* 

neral  intent,  ought  to  have  effect  given  to  it :  but, 
if  two  passages  be  totally  inconsistent,  the  last,  it 
seems,  ought  to  prevail:  though,  as  there  can  be 
no  will  before  execution,  there  is  difficulty  in  con- 
sidering that  the  whole  does  not  take  effect  atone 
and  the  same  time.        ...    334,  335 

169  Slight  circumstances  may  qualify  words  otherwise 

repugnant;  but  a  positive  bequest  cannot  be  con- 
trolled by  conjectural  exposition:  yet,  where  the 
general  intent  is  plain,  it  may  be  aided  by  con- 
struction: -  -  -  -      335 

170  thus,  words  may  be  transposed,  to  meet  the  intent 

apparent  on  the  face  of  the  will:  but,  where  the 
words,  as  they  stand,  are  plain  and  sensible,  trans- 
position is  never  allowed.    -  .  .      336 

171  A  recital  in  a  will,  as  of  a  previous  bequest,  may  be 

held  a  present  disposition  of  personalty ;  -  ib. 

172  but  cannot  amount  to  a  devise  of  real  estate:  -      337 

173  A  bequest  distinctly  made,  cannot  be  controlled  by 

the  reason  assigned^  •  -     .  -        ib. 

s  z  2 
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174  The  word  *^  issue,"  id  a  will,  is  deemed  either  a  word 

of  purchase,  or  of  limitation,  as  best  suits  the  evi- 
dent intention:  -  •  -  i«337 

175  but  ambiguous  words  in  one  passage,  cannot  con- 

trol another  passage  which  is  unequivocal.  »        ib« 

176  Where  the  testator's  intent  requires  it,  material  words 

may  even  be  supplied;  this  strong  measure,  bow- 
ever,  is  rarely  employed,  except  where  a  will  has 
created  an  executory  trust:  «  -      338 

177  when  an  immediate  interest  is  devised.  Equity  will 

not,  by  construction,  alter  the  interest  expressly 
given.  •  -  -  -      ,i3y 

178  Effect  of  the  rule  in  Shelley* s  case;  which  is  not 

less  binding  in  Equity  than  at  Law,  where  the  le- 
gal estate  is  given ;  and  if  not  always  adhered  to 
in  cases  of  executory  trusts,  is  never  departed  from 
except  to  support  a  limitation  over,  according  to 
the  clear  intent.         -  -  -        339, 340 

179' Whatever  terms  will,  either  directly  or  construc- 
tively, constitute  an  estate  tail  in  land,  will  pass 
an  absolute  interest  in  personal  property.  -      340 

180  The  doctrine  by  which  an  estate  for  life,  given  to  a 

parent,  is  sotiietimes  construed  as  if  it  were  an  es- 
tate tail^  in  order  to  make  his  children  take  as 
purchasers,  applies  only  to  real  estate.  -         ib« 

181  The  same  words,  applied  to  the  same  description  of 

property,  should  have  one  and  the  same  meaning 
applied  to  them  throughout  a  will ;  but  when  ap- 
plied to  different  descriptions  of  property,  go- 
verned by  different  rules,  the  construction  may  re- 
quire to  be  varied  with  reference  to  the  distinct 
subjects.  -  -  -  340,341 

182  Repugnant  words  in  a  will  may  be  rejected.  -      341 

183  The  word  "  or"  lAay  be  construed  conjunctively;  and 

the  word  *<  and"  disjunctively.  -  -         ib. 

184  A  strong  instance  of  the  free  construction  of  the 

word  "or."  -  -  -  -      342 

185  In  what  case  grandchildren  are  allowed  to  take  un- 

der a  bequest  to  "children."  -  -        ib. 

186  Equity  may  direct  an  issue,  to  inquire  whether  a 
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will  was  executed  by  the  testator  in  consequence 

of  a  misrepresentation*       -  -     -  -    >•  343 

187  Parol  evidence  to  explain  a  testator's  meaning,  is    ^ 

seldom  admitted,  unless  to  rebut  a  presumption 
which  would  go  to  control  a  legal  right.  -        ib. 

188  A  patent  ambiguity  lays  no  ground  for  the  admission 

of  parol  evidence;  -  -  -         ib* 

189  which,  however,  is  always  received  to  explain  latent 

ambiguities:        -  -  -  -      844 

190  thus,  where  two  persons  bear  the  same  name,  evi- 

dence may  be  given  to  shew  which  of  the  two  was 
meant  by  a  testator*  -  .  -         ib. 

191  Where  a  gift  is  made  to  one  by  name,  but  a  de« 

scription  is  superadded,  not  applicable  to  the  per- 
son named,  but  which  another  precisely  answers; 
the  gift  must  fail,  unless  it  be  proved,  that,  the 
specified  name  was  used  by  mistake:  »        344,  346 

192  Should  both  the  name  and  the  description  apply 

equally  to  two  individuals,  evidence  is  admitted 

to  shew  which  was  meant.  »  -  -      34& 

193  An  inaccurate  description,  unnecessarily  added  when* 

the  objects  are  otherwise  sufficiently  described, 

will  not  vitiate  a  devise.      -  -  •  -        ib. 

194  Rules,  as  to  correcting  mistakes  in,  or  supplying  the 

omission  of,  the  christian  names  of  legatees  '        -      346 

195  If  a  legacy  be  given  to  the  tufo  daughters  of  a  man 

who  has  three/  the  legacy  will  be  divided  amongst 

all:      -  •   -   •         -^  -  •    '-  -         ib. 

1 96  And,  if  a  sum  be  g^ven  to  each  of  the  three  children 

of  a  man  who  has,  at  the  time,  ^«r  children;  each 

of  the^our  will  be  entitled  to  the  specified  sum.  ib. 

197  Where  the  meaning  of  a  will  is  clear,  it  must  not  be 
^  varied  by  construction ;  but,  to  ascertain  a  doubt- 
ful meaning,  the  absurdities  which  would  follow 
one  construction,  and  be  avoided  by  another,  are 

to  be  attended  to :  -  -  -  '  -      847 

198  And,  in  considerations  of  this  kind,  the  state  of  the 

testator's  family  is  not  to  be  disregarded:  -         ib. 

199  though,  by  itself,  it  forms  no  ground  for  altering  the 

construction  of  a  will,  when  that  is  obvious..         -    34$ 
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200  Qucere^  whether  children  born  before  a  testator's 

death  can  be  included  in  a  provision  made  for 
posthumous  children  ¥  -  -  .  i.  348 

201  No  Court  is  authorized  to  make  a  will  for  a  man,  by 

construction;  or  to  add  an  implied  case  to  that 
which  is  expressed  in  the  will,  where  such  impli- 
cation is  not  a  necessary  one :  -  -      349 

202  But,  posthumous  children  may,  under  certain  chr- 

cumstances,  be  included  in  a  direction  for  main* 
ienance,  though  shut  out  from  a  participation  in 
the  capital  of  their  parent's  property,  by  the  terma 
of  his  will.  .  -  .  -       350 

203  The  rate  of  interest  allowed  upon  legacies  given 

in  foreign  currency:  general  legacies  are  paid  in 
the  currency  of  the  country  where  the  will  was 
made;  if  the  property  was  also  situated  there.  ib. 

204  Parol  evidence  is  necessarily  admitted  to  explain 

any  reference  to  extrinsic  facts,  describing  either 
the  subject  of  a  devise,  or  the  precedent  condi- 
tions on  which  it  is  made  to  depend :         -         350, 351 

205  But,  the  state^and  value  of  a  testator's  property,  af- 

ford no  criterion  for  determining  his  intention, 
where  his  language  is  unambiguous;  though 
where  the  terms  are  not  plain  and  express,  the 
situation  and  circumstances  of  the  testator  and  his 
family  may  fairly  afford  some  clue  to  his  meaning. 

851,353 

206  Evidence  of  the  state  of  a  testator^s  property  is  less 

frequently  admitted  where  the  question  turns  up- 
on the  execution  of  a  power;  or  the  disposal  of 
that  which  was  the  testator's  property  6nly  in  a 
qualified  sense;  than  when  the  property  was  his 
own  absolutely :  but  to  shew  the  subject  upon 
which  alone  the  execution  of  a  power  could  oper- 
ate, parol  evidence  may  be  necessary:  -      353 

207  and  such  evidence  may  properly  be  admitted,  to  de- 

termine what  the  testator  intended  to  give  when 
he  has  inaccurately  expressed  himself:  instances 
in  the  case  of  loosely  worded  legacies  of  stock.  864 

208  The  period  at  which  survivorship  is  to  take  place. 
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will  not  be  governed  by  technical  words;  if  a  clear 
intention  can  be  gathered  from  the  whole  will.        i.  355 

209  Under  a  bequest  to  a  class  of  legatees,  no  individuals 

who  are  not  in  esse  when  the  fund  is  distributable, 

can  take:  -  -  -  -        ib. 

210  but,  though  the  devise  be  immediate,  yet,  if  the  vest- 

ing be  postponed,  those  born  before  the  time  of 
distribution  will  take  a  share.  «  -      356 

21 1  When  children  take  per  capita;  and  whenp^r  stirpes.        ib. 

212  If  a  future  legacy  be  given,  excluding  the  individual 

holding  n  certain  character;  at  what  time  it  is  to 

be  determined  who  is  the  object  of  exclusion.     356,  357 

213  Occasional   construction  of  the   words  ''  younger 

children,"  -  .  -  .357 

214  An  estate  in  remainder,  vested  in  a  second  son,  not 

divested  by  his  becoming  the  eldest  surviving  son, 
before  the  estate  comes  into  possession.  «        ib. 

215  A  conversion  of  real  estate  ^*  out  and  out "  excludes 

the  heir;  but  not  so  when  the  conversion  is  direct- 
ed only  for  a  particular  purpose,  which  fails;  or 
does  not  exhaust  the  produce:  -  •      358 

216  and  the  resulting  trust  will  be  taken  by  the  heir  as 

realty,  though  the  conversion  has  been  made:  ib. 

217  but,  where  an  optional  power  of  conversion  is  given 

to  trustees,  and  not  completely  executed  by  them; 
the  heir  at  law  and  the  next  of  kin  must  take  the 
property  as  they  find  it :      -  -  -       359 

218  A  stranger  in  blood,  who  takes  an  estate  directed 

to  be  converted  out  and  out,  takes  it  as  personalty, 
though  it  be  not  converted.  -  -        ib. 

219  Distinction  between  a  devise  c/iarjf^ct  t<;t7A  the  tes* 

tator's  debts ;  and  a  devise  on  trust  to  pay  such 
debts.  -  -  -  -      360 

220  Executors,  under  a  bequest  of  personalty  *'  subject 

to''  legacies,  are  merely  trustees.        -  .  -        ib. 

221  Interests  of  the  several  classes  of  representatives, 

where  a  testator's,  or  intestate's,  estate  is,  at  the 
time  of  his  death,  subject  to  a  conditional  cove- 
nant to  convey  the  same.    .  -  •      861 
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222  The  statute  ID  restraint  of  accumalations  directed  by 

will,  contains  an  exception  as  to  provisions  for 
payment  of  debts;  or  for  raising  portions:  and 
trusts  which  g*o  beyond  the  prescribed  limits  are 
void  only  for  the  excess.  -  i.  361,  962 

223  The  natural  conclusion  is,  that,  a  person  who  has 

left  a  will  intended  to  die  completely  testate: 
very  special  words,  therefore,  are  required  to  con- 
fine the  gift  of  a  residue  to  a  limited  operation.  362,  363 

224  A  lapsed  legacy  goes  to  the  general  residuary  lega- 

tee; but  a  lapsed,  or  void,  annuity,  charged  on 
lands,  sinks  for  the  benefit  of  the  real  estate.  363 

225  Where  part  of  the  disposition  of  the  residue  itaeU  ^ 

fails,  to  4hat  extent  the  will  must  be  inoperative : 
but,  generally,  a  residuarylegatee  takes  all  lapsed 
personalty:  though  a  residuary  devisee  does  not 
fake  a  lapsed  devise.      -  -  -    363,364 

226  Force  of  the  word  **  residuary  "  when  added  to  the 

description  of  executors.     -  .      '  ,.      364 

227  What  passes  under  a  bequest  of  the  testator's  house, 

**  and  all  that  should  be  in  it,"  at  the  testator's 
death.  .     .  -  -  -        ib. 

228  A  devise  of  all  a  testator's '*  property,"  or  of  all  he 

is  worth,"  if  unqualified,  will  pass  a  fee :  and  the 
word  "  estate,"  in  a  will,  may  include  the  whole 
estate  both  real  and  personal,  even  though  used 
in  a  clause  enumerating  items  of  personalty :  36!> 

229  though,  in  general,  the  words  "  estate,"  or  "  eflFects," 

are  confined  to  estate  or  effects  ejiisdem  generis 

with  those  enumerated.        -  .  .        ib. 

230  When  a  testator  has  given  **  all  his  estate  whatsoever," 

a  subsequent  imperfect  enumeration  of  particulars 
will  not  limit  the  bequest.  -  -       366 

,   231  A  mistaken  description  of  the  subject  of  gift;  or  an 

error  in  computation,  will  not  defeat  a  bequest.  ib, 

232  Under  a  devise  of  a  testator's  leasehold  messuages, 

his  mortgage  interest  in  such  premises  may  pass, 

if  that  intent  can  be  collected  from  the  will :  ib* 

233  but  a  chattel  mortgage  interest  will  not  usually  pass 
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under  a  deytse  of  real  estate^  though  words  de- 
scriptive of  a  mortgage  interest  may  pass  the  lands  ^ 
tbemselves.  -  ...  .  -  uSffT 

234  A  general  devise  will  pass  estates  held  in  trust,  or 

mortgage  in  fee,  unless  a  diflcrent  intent  appear; 
which  may  be  collected  from  the  purpose  to  be 
answered  by  the  devise :  -  -    967, 968 

235  a  distinction^  h  wever,  is  to  be  made,  in  such  cases, 

between  th  *  wills  of  a  mere  trustee,  and  of  a  con- 
structive trustee ;  the  several  wills  of  which  par- 
ties may  require,  as  to  this  point,  a  very  diiSerent 
exposition.  ...  968, 869 

236  An  heir  at  law  will  not  be  disinherited  without  ex- 

press demonstration  that  such  was  the  testator^s 
intent  -  -  -  -      969 

237  The  heir,  or  devisee,  may  have  a  purchase  contract- 

ed  for  by  the  ancestor  or  devisor,  completed  and 

paid  for,  out  of  the  personal  .assets.     *  -      970 

238  When  an  absolute  bequest  is  accompanied  by  a  gift   . 

over,  upon   an  event  which  is,  at  some  time  or 
other,  inevitable;  the  context  may  enable  a  Court 
to  limit  the  contingency  to  its  occurrence  within    . 
a  certain  time.      •  -  -  •        ib. 

239  No  construction,  it  seems,  will  now  be  made  in  aid 

of  the  creation  of  heir-looms ;  though  such  limi- 
tations were  once  regarded  more  indulgently:  .  371 

240  heir-looms  vest  absolutely  in  the  first  tenant  in  tail: 

and  a  bill  in  Equity  for  delivery  of  an  heir-loom 

may  be  maintained.  -  -  -      372 

241  A  child  en  ventre  sa  mere  will  share  in  a  gift  to 

children  i^orii  in  the  lifetime  of  the  testator.  ib* 

242  Trustees  of  estates  devised  to  be  sold,  ought,  not,  in 

ordinary  cases,  to  g^nt  leases  of  such  estates.     972, 979 

243  If  a  legacy  be  coupled  with  an  illegal  condition,  the 

condition  is  void,  and  the  bequest  absolute.  .  979 

244  When  words  of  request,  recommendation,  or  confi- 

•  dence, raise. a  trust;  and  when  jiot.      -  -        ib* 

245  No  ulterior  trust  can  attach  upon  an  ahsoluteXefpcy^ 

when  the.  first  taker  may,  during  his  lifetime,  dis^* 

pose  of  the  whole  at  his  pleasure:        -  979^  974 
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246  bvft  though,  where  property  is  given  ttbsiflmtefy  in 

other  respects,  a  proviso,  that,  if  the  legatee  do  not 
spend  it,  his  interest  shall  cease  at  his  death,  is 
void;  still,  if  the  gift  to  the  first  legatee  be  ex- 
pressly/or  life^  (though  be  is  empowered  to  dis- 
pose of  the  whole  whilst  living,)  the  rule  seems 
different;  ainl  a  bequest  over  of  what  shall  hap- 
pen not  ft  have  been  appropriated  will  be  good.      i.  371 

247  Articles  which  are  consumed  by  their  yery  use,  are 

not  (without  express  words)  included  in  a  bequest 
which  gives  to  the  first  taker  a  life-interest  only; 
since  a  gift  for  life  of  such  artic/es  almost  amounts 
to  a  gift  of  the  absolute  property.        -  -      875 

248  A  parent  may  retain  an  absolute  power  of  disposi- 

tion in  his  lifetime;  yet  be  restricted  frqm  making 
an  unequal  distribution  amongst  bii  children  by 
any  act  which  is,  in  sabstance,  thoagh  it  be  not  in 
form,  testamentary.        •  -  •    376, 376 

249  A  simple  gift  to  the  wife  is  a  gift  to  the  husband; 

but  Equity  will  execute  a  plainly  declared  trust 

for  the  sole  and  separate  use  of  the  wife:  376 

250  but  a  gift  to  the  wife /or  her  use;  or,  it  seems,  for 

her  own  use;  or  a  gift  to  the  husband  for  the 
Kvelikood  of  his  wife;  will  not  convert  the  hus- 
band into  a  trustee ;        «  .  *  376,377 

251  technical  words,  bowerer,  are  not  necessary,  when 

a  bequest  appears,  unequivocally,  intended  for  a 
married  woman's  separate  use.  •  -      377 

252  A  bequest  to  the  separate  use  of  a  married  woman, 

carries  with  it  Aejm  disponeudi;  unless  the  een«» 
text  shew,  that,  no  such  power  was  intended  to  be 
giv«n.  -  -  -  -  377, 37» 

953  The  wife's  power  of  appointing  her  separate  proper^ 
ty  may  be  restrained,  during  her  coverture  only; 
and  this  merely  as  a  protection  to  her:  on  the 
same  principle  as  a  restraint  of  her  power  of  alien- 
ation by  anticipation ;  or  by  any  other  than  a  re- 
vocable  instrument.        •  «  -   378, 379 

254  What  words  of  devise  may  be  construed  to  give  a 
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life-estate  to  a  married  woman^  and  a  fee  in  re^ 
mainder  to  her  children ;  instead  of  admitting  the 
latter  to  take  as  joint  tenants  with  her  immediate- 
ly.      .  .  .  .  .    i.379 

255  A  sum  given  by  will  in  discbarge  of  a  debt  is  good, 

although  the  amount  of  the  debt  be  mistaken :     379, 380 

256  for  Equity  favors  the  payment  of  just  debts ;   in  or* 

der  to  effect  which,  assets  will  be  marshalled:  380 

257  a  general  direction  for  payment  of  debts,  will  over* 

ride  every  other  disposition  of  real  estate,  as  well 

as  the  claims  of  the  heir  at  law :        «  -  380,381 

258  but  with  respect  to  legacies,  there  must  be  a  clear 

intention  to  charge  the  payment  thereof  on  reales*- 

tate;  implication  will  not  suffice:         •  -      881 

259  though,  where  the  descent  is  broken,  or  the  estate 

is  subjected  to  a  charge,  making  it  equitable  as- 
sets; legacies  will  be  held  a  charge  upon  real  es- 
tate, if  the  personalty  prove  deficient.  381, 382 
^60  It  is  only  against  a  residuary  legatee,  that,  the  ttal 
estate  must  be  exonerated  from  incumbrances,  out 
of  the  personalty*                 ...      382 

261  If  specialty  creditors  exhaust  a  testator's  personalty, 

his  legatees  may  come  upon  the  real  estaite  pro 
tantOf  as  against  either  the  heir,  or  restduary  de- 
visee; but  not  as  against  a  particular  devisee,  un« 
less  the  debts  so  satisfied  out  of  the  personalty 
were  secured  by  mortgage  on  the  very  estate  de- 
Vised.  ....      983 

262  Subject  to  the  above  qualifications,  personal  estate 

is  the  primary  fond  for  payment  of  debts  and  le- 
gacies: estates  descended  are  the  secondary  fond: 
and  estates  devised,  sul^ect  to  a  charge,  auxiliary 
only.  -  -  -  -  383,384 

263  Legatees  must  abale  equally,  in  case  c^  a  deficiency 

of  assets,  unless  an  intended  preference  be  dear- 
ly expressed^  which  will  not  be  inferred  from 
'  slight  circumstance:  ...      884 

264  but  a  demonstrative  legacy  may  be  entitled  to  pri- 

ority over  a  general  legacy.  -  -      886 
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265  DistioctioB,  whether  a  person  claims  a  lapsed  lega- 

cy by  substitution,  or  as  residuary  legatee*  «   i.  385 

266  The  order  in  which  the  several  funds  of  a  deceased 

mortgagor  must  be  applied  in  discharge  of  the 
mortgage  debt:  the  rule  on.  this  head  is  not  va- 
ried by  the  mere  fact,  that,  the  mortgaged  estates 
were  devised  ^  subject  to  the  incumbrances  there- 
on:" •  ...  -  885,886 

267  Bn^  where  the  debt  was  not  contracted  by  the.  tes- 

tator, it  will  remain  a  charge  upon  the  mortgaged 
estates,  unless  he  took  it  upon  himself  by  contract 
with  the  mortgagee :  -  -  -      387 

268  And  an  incumbrance  may  be  fixed  on  the  realty, 

exclusively;  or  the  land  may  be  made  the  prima- 
ry fund,  as  far  as  a  surety  is  concerned.        -      887»  388 

269  Where  money  is  borrowed  upon  mortgage  of  a  wife's 

separate  estate,  and  at  the  same  time  a  settlement 
is  made  to  her  use ;  though  the  husband  may  have 
given  bond  for  the  money,  and  made  himself  an- 
swerable to  the  lender,  yet,  as  between  the  bus- 
band  and.wife,  and  their  representatives,  the  wife's 
estate  alone  is  liable  to  the  debt:  it  would  be 
otherwise. if  a  settlement  formed  no  part  of  the 
transaction.    ^  -  -  -  388,389 

270  Effect  of  a  testator's  direction,  that,  b,  particular  par» 

tian  of  his  real  estate  should  he  applied  Jbr  the 
discharge  of  a  particular  debt.  -  -      389 

271  The  persoa  on  whom  a  lapsed  legacy  devolve,  can- 

not claim  the  benefit  of  an  exoneration,  intended 
-  by  the  testator  only  in  favor  of  the  individual  lega- 
tee.    -  -  -  ...      390 
27^  ^mere  direction  that,  a  testator's  debts  should  be 
paid  by  his , executors^  .will  not  charge  his  ileal  es- 
tate;, it  would  be,  different  if  the  executors  were 
also  devisees.       -   .             -                -  -        ib. 
273  A  direction  tbut  certain  charges  shall  be  paid  out  of 
.  **  rents  and  profits,"  may  pass  the  land  itself; 
•  .but  that  construction  will  be  excluded  whenever 
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a  power  to  mortgage,  or  even  to  leaise,  the  de- 
vised estate,  is  given.  -  i.  390|  391 
274 '  Id  what  case  a  portion,  directed  to  be  raised  out  of 
the  **  rents  and  profits"  of  a  trust  term,  may  be 
raised  by  sale  or  mortgage.          -               -      3919  392 

275  llie  intention,  not  the  use  of  technical  words,  is  to 

determine  whether  a  condition,  prescribed  by  a 
will,  is  to  be  considered  as  precedent,  or  subse- 
quent.  -  -  -      392 

276  Rules  as  to  conditions  subsequent  in   restraint  of 

marriage;  and  contrary  rule  as  to  conditions  pre- 
cedent,  annexed  even  to  personal  legacies:         392, 393 

277  Conditions  which  would,   virtually,  go  almost  to 

the  entire  exclusion'  of  marriage;' are  void.*  *     -393 

278  All  gifts  savouring  of  the  realty,  if  coupled   with 

a  condition,  must  be  executed  with  analogy  to 
the  common  Law;  thus,  portions  charged  on 
lands  cannot  vest  before  the  time  of  payment 
comes;  which  will  tfot  be  until  the  condition  is 
performed:         .  i  .  393,^7 

279  So,  portions  out  of  lands  are  n'ot  to  be  raised,  for  the 

^  benefit  of  representatives,  if  the  parties  to  receive 
them  die  before  the  portions  are  payable.  -      ^4 

280  The  different  construction  as  to  lejgacies  given  out 

of  personalty,  from  that  which  is  made  with  re- 
spect to  legacies  charged  upon  real  estate;  as 
well  as  the  distinction  between  conditions  prece- 
dent and  subsequent;  has  been  disapproved,  but 
is  firmly  established.  «  ...        394^  3% 

281  Qutsre^  whether  the  appoiiitAient  of  a  residuary  (e« 

gatee  amounts  to  a  gift  over  of  a  legacy  given  on 
a  condition?  the  dicta  on  this  subject  are  at  vari- 
ance:  -  -  -  -  -      395 

282  Examination  of  the  leading  cases:   -  -    395-«j399 

283  This  distinction  has  been  laid  down;-^that,  a  mere 

residuary  bequest  will  not  amount  to  a  devise 
over;  but,  nn  express  direction,  that,  on  non- per- 
formance of  a  condition,  a  legacy  should  fiill  into 
the  residuum  of  the  testator's  property,  will  be  tan- 
tamount to  a  devise  over:  -  -    897,  398 


704  INDBX. 

TESTAM  ENTARY  DISP08ITIONS-^coft/m«erf. 

284  This  distinctioD,  coupled  with  the  doctrine,  thalt  ^ 

mere  general  residuary  bequest  leaves  a  condition-  . 

al  legacy  in  $iatu  quo^  seems  to  aflTord  the  rule 

on  this  subject  most  to  be  relied  on.    -  -   i.  399 

285  Marriage  must  always  be  considered  a  condition  pre- 

cedent to  the  Testing  of  a  legacy  given  causi 
mairimoMiu  •  «  .      399, 40O 

286  Even  in  the  case  of  a  strictly  personal  legacy,  giv- 

en alternatively.  Equity  will  not  relieve,  if  the  pre* 
cedent  condition  be  not  compli^  with.        -  400 

287  A  legacy  is  discharged  from  a  condition,  when  its 

performance  becomes  impossible,  by  the  act  of 
Grod.  -  -  «        ib« 

288  No  one  can  take  advantage  of  a  bequest  over,  who 

has  himself  caused  the  first  legatee  to  conmiit  a 
breach  of  the  condition  imposed  by  the  testator.        ib. 

289  CSonsent  to  marriage,  if  obtained  by  deceit,  may  be 

retracted.  •  •  .  .      40| 

290  Rules  with  respect  to  trustees  who  impede  the  strict 

performance  of  a  condition;  or  unreasonably 
withhold  their  consent  to  a  marriage:  if  the  tu^^ 
ing  trustees  consent,  that  is  sufficient.  •      401, 40S 

291  In  what  cases  a  condition,  requiring  the  consent  of 

a  testator's  executors  to  a  marriage,  w  discharged. 

402,408 

292  As  a  general  rule,  where  no  one  is  bound  to  give  no* 

tice  of  a  condition,  the  parties  on  whom  its  per- 
formance is  imposed  most  themselves  take  notice; 
but,  where  a  condition  as  to  real  estate  is  imposed 
on  the  testator's  heir  at  law,  notice  must  be  given 
to  him.  -  -  -  -      408 

293  In  what  case  the  heir  at  law  may  be  bound  to  enter 

for  breach  of  condition,  as  trustee  for  a  legatee 
under  his  ancestor's  will :  and  where,  if  lands  sub- 
ject to  a  condition,  fixiiig  a  pecuniary  charge 
thereon,  have  devolved  upon  the  heir  at  law,  they 
will  be  fixed  with  a  trust  for  payment  of  the  mo* 
ney.  ....      408,404 

294  Distinction  between  conditions,  and  conditional  Itr 
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mitations:  to  give  effect  to  a  testator's  intentions, 
faowevery  a  proviso  which  is  so  framed  as  to  admit 
its  being  considered  a  limitation, may  be  construed 
as  a  condition;  and  vice  versdL  «     i.  404,  405 

295  A  repugnant  condition  is  void^  -  «      405 

2S6  Conditions  collateral  to  land  must  be  strictly  per- 
formed;  but  a  condition  for  payment  of  money 
may  admit  recompence  for  non- performance*      -        ib* 

297  In  what  cases  a  vested  legacy,  though  bequeathed 

so  as  to  be  subject  to  become  divested,  will  pass  to 
representatives:  .  ^^  «      405^406 

298  a  vested  devise,  though  subject  to  defeasance,  en- 

titles the  devisee  to  the  profits,  until  the  estate  is 
actually  divested.  •  •  «      400 

299  The  mere  circiimstance,  that,  the  whole  of  a  bequest 

is  g^ven  over,  will  not,  of  itself,  prevent  any 
shares  thereof  from  vesting :  but  there  may  be  no 
gift,  except  in  the  direction  for  payment;  or 
the  time  of  division  may  be  annexed  to  the  very 
substance  of  the  gift.  -  -  406,407 

300  A  bequest  to  one  **  after  the  death''  of  another,  ge- 

nerally denotes,  not  a  condition  of  survivorship, 
but,  only  the  time  when  the  legacy  is  to  take  ef- 
fect in  possession*  '  -  ...  407 
801  If  a  man  bequeath  a  sum  of  money  to  purchase  an 
annuity  for  bis  son,  the  son  may  elect  to  take  the 
money,  without  having  an  annuity  purchased: 
nice  distinctions  made  in  such  cases.  -      407,  408 

302  Limits  within  which  a  testator  may  control  the  de- 

volution of  his  property.      -  .  -      406 

303  In-  what  cases,  the  terms  of  a  will  shew,  that,  a  testa- 

tor could  not  have  contemplated  an  indefinite 
fiiilure  of  issue :  -  •  -      408, 409 

304  but,  where  there  are  no  circumstances  to  limit  the 

technical  sense  of  the  words,  '*  without  issue," 
they  must  be  understood  to  mean,  death  without 
issue  generally:  -  -      409 

305  and  a  limitation  not  good  in  its  creation  cannot  be 

made  good  by  subsequent  events*  *  •  ib* 
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306  if  a  bequest  be  inaidc  in  favor  of  a  class  of  persons 
collectively,  some  of  the  individuals  of  which 
class  cannot  legally  take;  the  whole  gift  mus 
foil:  .  .  -  .    i.409,  410 

J07  but  a  mere  mistake  as  to  the  nnmber  of  a  class, 
will  not  vitiate  a  bequest  to  the  class  generally: 
should  a  testator,  however,  after  a  legacy  in  trust 
for  **  all  and  every  one ''  of  a  particular  class 
name  the  individuals,  no  one  not  named  will  be 
entitled  to  share.        ...        410, 41 1 

308  When  a  bequest  over  will  take  eflect,  and  when  it 

will  lapse,  if  the  first  legatee  die  before  the  testa* 

tor.      -  -  -  -  -      411 

309  If  a  testator  by  his  will  direct  a  bond  to  be  return- 

ed to  the  obligor, thi^  bounty  is  legatory  only:  and 
if  the  debtor  die  before  the  testator,  the  legacy  be* 
comes  lapsed:       -       -  ^  •      411,412 

310  a  legacy  may,  indeed,  be  so  framed  as  to  release  a 

-     debt,  but  the  intent  to  do  so  must  be  clear*        -      412 

311  Where  illegitimate  children  have. acquired  a  name 

and  character  by  reputation,  they  may  take  a  be- 
quest made  to  them  under  that  description.         -        ib» 

312  When  it  appears,  on  the  face  of  the  will,  that  the 

testator  means  illegitimate  children,  a  gift  to  them 

as  a  class  is  good.        ^  .        *       -       ,       413 

313  A  prospective  bequest  by  a  man  to  his  unborn  na- 

tural .children  is  not  valid;  but  a  legacy  may  be 
given  to  a  diild  with  which  an  unmarried  woman 
is  pregnant.         -  -  *  -        ib. 

314  Under  a  devise  to  '*  children,''  without  further  desig- 

nation, an  illegitimate  child  can  never  take.    •  413t  414 

315  An  executor,  to  whom  a  power  of  selection  amongst 

the  testator's  relations  is  given,  is  not  confined  to 
the  rule  of  the  statute  of  distributions;  but  a 
Court  never  goes  beyond  that  rule.    -  «      414 

316  The  statute  affoi*ds  no  rule  for  the  distribution  of  es- 

tates  of  femes  ccvertes :  nor  is  a  reference  to  the 
statute  necessary,  when  the  testator  has  himself 
defined  what  description  of  relations  he  meant  414, 415 
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817  To  make  title  under  a  devise  to  the  testator's 
.  **  kindred  of  bis  name  and  blood,"  the  claimant 
must  be  of  the  same  name  by  descent;  unless  the  tes- 
tator only  meant  to  point  out  a  particular  stock;   i.  415, 416 

318  Observations  as  to  the  case  of  Pyot  v.  Pyc;^,  with  re* 

spect  to  this  point.  •  -  416 

S19  When,  under  a  devise  in  trust,  the  descent  has  been 
broken,  thouj^h  two  sisters,  who  prove  to  be  the 
cesiuis  que  trusts,  should,  also,  be  the  testator's 
co-heiresses,  they  will  take  by  purchase.        «    4i6,417 

320  Rules  as  to  joint  tenancy,  and  survivorship,  with  re- 

spect to  personalty.  .  «  .      417  - 

321  When  interest  up  to  a  certain  time  is  not  disposed  of, 

it  mu^t  fall  into  the  residue  of  a  testator^s  assets.        ib. 

322  No  apportionment  of  dividends,  or  payment  of  an 

annuity,  is  ever  made  in  iavor  of  representatives; 
but  a  different  rule  applies  to  the  interest  accruing 
upon  a  mortgage.  -  -.  417,418 

>323  A  child  is  not  bound  to  bring  into  hotchpot  what  he 
took  under  his  parent's  will,  before  he  can  claim  a 
share  in  any  residue  of  tbe  parent's  property  undis- 
posed of  by  such  will.         ...      419 

324  A  donatio  mortis  causd  bas  many  of  the  properties 

of  a  l^;acy;  it  is  not  a  present  absolute  gift;  still, 
as  it  must  be  a  complete  gift  inter  vivos,  it  requires 
no  probate.  ...        422, 423 

325  The  delivery  of  a  donatio  mortis  causd  must  be  com- 

pleted by  the  donor  himself:  the  question  of  ac- 
tual tradition,  is  that  upon  which  cases  of  this 
kind  commonly  turn;  but,  where  such  actual 
tradition  is  impracticable,  the  gift  may  some- 
times take  effect,  if  the  donor  has  transferred  pos- 
session as  far  as  the  nature  of  the  subject  admits: 
a  uiere  symbolical  delivery,  however,  will  not  suf* 
fice.    .  .  -  .  433,424 

326  By  resumption  of  the  subject  of  gift,  a  donatio 

mortis  causd  is  at  an  end.     «  »  .  -      42A 

327  In  tbe  case  of  an  executory  devise,  the  iifterest  of 

the  first  taker  and  that  of  the  donee  over  vest  at 
VOL.  II.  AAA 
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ibe  same  time;  aDd  the  interest  of  tbe  latter  is 
tfansmissible.      -  -  -  -    i.  426 

TESTIMONY,  BILL  TO  PERPETUATE.  See  Prose- 
cution or  Suits,  68. 

TIMBER.    See  Landlord  &  Tenant,  58;  Mortgages, 

SI 53;    Specific   Performance,  7;    Tithes, 

31_35;  Waste,  26u-52. 

TITHES  &  ECCLESIASTICAL  RIGHTS.  SeeCoNFo- 
siONOF  Boundaries,  4;  Partition,  11;  Specific 
Performance,  46,  54 56. 

1  Remedies  in  correction  of  fraud  as  to  tithes,  and  ec- 

clesiastical d  ues,  maj  be  had  in  various  Courts :  rea- 
sons wb  J  suifs  relative  to  these  subjects  are  most 
frequently  brought  in  the  Exchequer;  though 
the  concurrent  jurisdiction  of  the  Court  of  Chan- 
ceiy  is  well  established.  -  -  ii.255 

2  Minnteness  of  the  value  of  tithes  is  no  objection  to 

entertaining  a  suit,  where  the  right  is  disputed.  255,256 

3  In  what  case  a  bill  in  Equity  will  merely  be  retain- 

ed, with  liberty  for  the  plaintiff  to  proceed  at  Law.      266 

4  Where  a  iector*s  title  is  admitted,  he  may  demand  an 

issuer  whether  a  vicar  is  entitled  to  issues,  as  of 
course,  seems  doubtful.  -  -  '*>• 

5  Where  an  adverse  title  is  established,  the  rector  is  not 

entitled  to  an  issue:  and,  where  tbe  contest  is  be- 
tween the  rector  and  the  vicar,  if  the  Court  of 
Equity  be  satisfied,  it  will  not  even  retain  the  rec- 
tor's bill.      .  -  -  .256,257 

6  Courts  of  Equity,  though  they  usually  think  fit  to 

refer  such  questions  to  a  jnry,  may,  themselves, 
•decide  fupon|?matters  of  fiiet;  but  exercise  this 
right  in  tithe  causes,  very  sparingly:  still,  where  a 
Court  of  Equity  is  satisfied  with  the  conclusion  a 
jury  have  come  to,  a  new  trial  will  not  be  direct- 
ed, though  all  proper  evidence  may  not  have 
been  received  at  Law.         1  -  -      257 

7  For  what  time  ai|  account  of  the  value  of  tithes  sub- 

tractecfis  directed.       -  -  -      257,258 

8  Tithes  belong  of  common  right  to  the  parson,  whe- 

ther he  be  spiritual  rector,  or  lay  impropriator:  -      268 
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9  Mere  noii«paymeut  will  not  justify  a  presutnptiony 

that,  a  legal  grant  of  the  tithes  ever  existed.       -  ii.  258 

10  Claim  of  a  portion  of  tithes  in  another  parish,  not 

being  of  common  right,  is  supported  by  no  pre- 
sumption, but  must  be  substantiated  by  sufficient 
evidence.  .  -  258,250 

1 1  The  right  which  religious  houses  had  to  prescribe 

in  non  decimando  was  reserved  to  the  Crown,  by 

the  dissolving  statutes:  -  -  250 

12  after  repeated  conveyances  of  land  which  so  came 

to  the  Crown,  discharged  from  tithes.  Equity  will 
not  disturb  the  possession,  by  putting  the  owner, 
or  occupier,  to  prove  the  commencement  of  the  ti- 
tle. .  -  .  *     250,260 
IS  Exception  to  the  rule,  that,  a  layman  cannot  pre^ 

^rihe  in  non  decimando:    -  -  .      200 

14  and,  distinction  between  exemption  ratione  ordiuis^ 

and  a  total  exemption  from  tithes:  -      260, 261 

15  As  privilege  of  order  was  the  most  common  mode 

of  exemption,  Mo/ will  be  presumed  to  have  been 
the  only  ground  of  discharge,  unless  some  other  be 
shewn.  -  •  -  -      261 

16  Tithes  cannot  be  prescribed  for  as  parcel  of  a  ma- 

nor; but  the  lord  may  prescribe  to  pay  a  sura  in 
discharge  of  alt  tithes  within  his  manor.  *        ib. 

17  To  what  extent  leases  of  ecclesiastical  possessions 

are  permitted,  and  withiti  what  limits  such  right 

of  leasing  is  restricted.  -  -        261, 262 

18  The  .restraining  statutes  are  construed  largely,  to 

prevent  evasions  of  their  true  intent:  *  -      5M2 

10  all  such  leases  are  void,  if  granted  whilst  any  for- 
mer lease  is  in  being,  and  not  to  end  within  three 
years:  -  -  -  -      268 

20  but,  theise  statutes  were  made  for  the  benefit  of  sue- 

cessors;  and  must  not  be  perverted,  so  as  to  ena- 
ble the  actual  holders  to  get  rid  of  their  own 
leases  and  engagements.     -  •  268, 264 

21  Agistment  tithe  is  predial,  being  the  tithe  of  grass 

eaten.  .  •  -  -  264 

AAA  2 
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22  If  grass  land  be  mowed  twice  in  the  same  year,  tithe 

must  be  paid  for  both  crops.  -  -  ii.  264 

23  The  owner  of  the  g^oand  must  pay  the  agistment 

tithe,  where  the  cattle  yield  no  tithe  to  the  parson; 
but  not  if  a  mixed  tithe  was  paid  to  the  same  par^ 
son  who  would,  otherwise,  have  been  entitled  to 
the  tithe  of  iTgistment.  -  -  264,265 

24  For  sheep  sold  oflF  before  shearing  time,  agistment 

tithe  IS  due.  •  .  .  266 

25  Agistment  tithe  is  payable  for  turnips  fed  off.         -        ib. 

26  For  beasts  used  in  husbandry,  no  titbe  of  agistment 

is  due,  in  general.  -  -  «        ib. 

27  Tithe  is  not  usually  payable  for  depasturing  young 

cattle,  reared  for  husbandry  within  the  same  pa- 
rish. .  .  .  -266,267 

28  A  grant  of  the  tithe  of  ^^  herbage"  does  not  convey 

the  tithe  of  agistment.  .  .  -      267 

29  In  what  cases  rakings  of  corn,  or  stubble,  or  clip- 

pings  of  wool  before  shearing  time,  are  tithable. 

267,268 

30  For  grass  cut  green,  as  fodder  for  cattle  used  in  hus- 

bandry, tithe  must,  under  ordinary  circumstances, 

be  paid.  -  -  -  -      26S 

SI  All  trees  which,  by  custom,  are  esteemed  timber, 
are  exempt  from  tithe^  and  the  loppings  of  such 
trees  are  also  exempt:  but,  if  a  tree  1)e  lopped  be- 
fore it  is  twenty  years  old,  all  future  loppings  will 
be  liable  to  tithe.  -  -  -        ib. 

82  Where  the  tree  is  privileged,  so  will  its  bark  be.    -      2G9 

33  Trees  answering  the  description  of  timber^  will,  un- 

less the  contrary  is  shewn,  be  presumed  to  have 
been  of  twenty  years*  growth  before  they  were 
cut.     -  -  -  -  -        ib, 

34  In  what  case  loppipgs  of  timber  trees,  made  into 

faggots,  are  liable  to  tithe.  -  269, 270 

35  Germins,  or  shoots,  from  the  old  stools  of  timber 

trees,  which  have  been  cut  down,  must  pay  tithe.      270 

36  Rule,  as  to  the  exemption  of  wood  used  in  fencing 

arable  land,  in  the  same  parish.     -  -      270, 271 
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37  Wood  used  in  making  impIemenUi  of  husbandry, 

•    pays  no  tithe.      -  -  -  -  ii.271 

38  A  special  custom  is  necessary  to  exempt  wood,  cut 

to  be  bunied  within  the  parish,  from  payment  of 
tithe.  .  -  .  -  ib. 

39  Wood,  being  a  predial  tithe,  must  be  set  out.  -      372 

40  It  is  not  generally  necessary  to  give  notice,  before 

predial  tithes  are  set  out;  yet,  a  local  custom,  re« 
quiring  such  notice  will  be  maintained :  and,  after 
tithe  is  set  out,  the  other  nine  parts  must  be  left  a 
reasonable  time :  the  parson  must  also,  of  course, 
be  permitted  to  enter,  by  the  ordinary  road,  and 
take  the  tithe  away.  -  -  272, 273 

41  Of  common  right,  hay  ought  to  be  tithed  as  soon  as 

the  grass  is  put  into  cocks:  but,  custom  may  de- 
termine the  stng'e  at  which  such  tithe  is  to  be  set 
out:  and  the  same  observation  equally  applies, 
in  both  respects,  to  artificial  g^rabses.  «   273, 274 

42  Tithe  of  hops  must  be  duly  set  out,  as  being  predial 

tithe.  -  -  .  -  -      274 

43  All  fruit  grown  out  of  doors  is  tithable:  but,  it  seems, 

hot-house  fruits  are  exempled*.  -  -        ib. 

44  Mixed  tithes  are  not  required  to  be  set  out.  -      ib. 

45  Rules,  as  to  tithe  of  milk  and  cheese.         -  274, 276 

46  A  prescription  for  a  diminution  of  tithe  must  rest 

upon  some  consideration  rendered  for  the  reduc* 
tion,  though  it  is  not  necessary,  that,  the  con-> 
sideration  should  be  an  adequate  one.  -    276,  279 

47  Modus  for  cow  and  calf  covers  the  tithe  of  milk.    -      276 

48  Rules,  as  to  tithe  of  wool,  of  lambs,  and  of  honey.  276,  277 

49  At  what  age  the  young  of  animals  should  be  tithed.      277 

50  Rule  as  to  tithe  of  eggs,  or  young,  of  poultry.         -        ib. 

51  No  tithes  of  minerals  are  due,  except  by  custom.    -        ib. 

52  Land  which,  on  account  of  its  barrenness,  has  pre- 

viously yielded  no  tithe,  is  exempted  from  pay- 
ment of  tithe  for  seven  years  after  it  is  brought  in* 
to  cultivation,  by  means  of  expensive  improve- 
ments:        .  .  -  .      277,278 
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58  but,  land  not  barren  in  itB  natore,  pays  tithe  imme- 
diately on  its  conversion  into  tillajre*  -  -  ii.  278 

54  The  Crown  is  entitled  to  tithe  of  all  extra-parochial 

lands.  -        -  -  -  -        ib. 

55  Non-perception  of  certain  tithes  by  any  yicar,  which 

tithes  have  comtantly  been  paid  to  the  rector, 
bars  a  claim  by  the  vicar :  but,  though  an  endow- 
ment  enumerate  particular  articles  of  small  tithes 
only,  that  will  not  exclude  the  claim  of  all  other 
vicarial  tithes:  and,  in  some  cases,  even  long  per- 
ception by  the  rector  will  not  afiect  the  vicar's 
right.         -  -  -  -        878,279 

S€  In  what  case  a  second  endowment  wiU  be  presumed, 

in  favor  of  a  vicar.        ...      279,280 

57  Seeds  are  small  tithes;  but,  as  a  general  rule,  the 

nature  of  any  tithe  depends  upon  the  nature  of 
the  crop,  not  upon  the  state  in  which  it  is  gather- 
ed.     -  -  -  -  -      280 

58  Distinction  between  nux^iw,  and  composition  real: 

non-payment  is  no  evidence  of  a  real  composition; 
if  this  were  permitted,  every  modus  would  be 
pleaded  as  a  composition:  -  -        280, 281 

59  A  defendant  who  sets  up  amodttf,  onfy,  cannot  have 

an  issue  to  try  a  composition:  but,  it  seems  ad- 
missible to  lay  a  defence  in  the  alternative:  rea- 
sons for  admitting  such  a  form  of  defence.        -  281, 282 

60  Though  a  modus  be  not  laid  with  formal  correct- 

ness, still,  an  issue  may  be  directed.    -  -      283 

61  It  is  essential  to  the  validity  of  a  customary  payment 

in  lieu  of  tithe,  that  its  origin  should  be  more  re- 
mote than  time  of  legal  memory ;  but  a  custom, 
once  established,  is  not  lost  by  short  interrup- 
tion. -  ...»  -        ib. 

62  Entries  in  books,  and  the  accounts,  of  a  rector,  are 

evidence  for  his  successors;  so  are  the  vouchers 
of  a  deceased  tithe  collector,  (but  not  those  of  his 
deputy);  and  where  the  documents  are  ancient, 
and  come  out  of  the  proper  custody,  it  is  net  ne- 
cessary to  prove  the  handwriting:  -      284, 285 
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63  It  seeiDS,  there  is  ho  distinction,  as  to  admitting  such 

evidence,  whether  the  entries  were  made  by  a 
spiritual  rector  or  by  a  lay  impropriator.  -  ii.  286 

64  The  books  of  a  lessee  of  an  impropriate  rectory  are 

evidence  for  the  impropriator,  after  the  lease  is  ex- 
pired. .  -  -  - 

65  Testimony,  offered  post  litem  motam^  by  persons  in- 

terested, cannot  be  received ;  but  the  reputation 
of  a  parochial  modus  may  be  established  by  de- 
clarations made  by  deceased  parishioners,  at  a 
time  vrhen  no  suit  was  thought  of.       -  -      286 

66  Rule  as  to  the  costs  of  proceedings  in  tithe  causes, 

in  Equity,  and  at  Law.  -  -  286, 287 

TITLE.     See  Bankruptcy,  133;  CnARrriits,  87;  Landi- 

LORD  &  Tenant,  26,  47 53;    Lunacy,  9,  49; 

Mortgages,  6—11,  I7»  50,  58, 63,  64 ;  Settle- 
ment &  Conveyance,  77,  m,  117,  122,  123, 

126 128,   153;    Spkcific  Performance,  37, 

40_51,  63,  71—76,  105,  106;  Tithes,  2,  4,  5,  8, 
9, 10,  12;  Trusts,  9;  Waste,  8—11. 

TRUSTS.  See  Bankruptcy,  14, 33, 85,  86, 130,  148, 152, 
159;  Charities,  3,  9,  1 1, 14,  49 — 53;  Execut- 
ors, &c.  2, 9, 18, 46 ;  Lunacy,  59 ^64, 76 ;  Part- 
nership, 7;  Powers,  1 1,  20,  21,  23;  Pr<isecu- 
TiON  of  Suits, 29;  Sett.lement  &  Conveyance, 
147;  Testamentary  Dispositions,  25,  29,  75, 
76, 82,  176,  178,  216, 217*220,234,  235, 242,  244, 
245,  293;  Waste,  15, 17. 

1  When  trust  monies  have  been  wasted,  the  assets  of 

the  trustee  may  be  marshalled;  if  justice  to  the 
cestui  que  trust  require  that  measure ;  -  i.  468 

2  and,  trust  monies  may  be  followed  into  land,  when 

they  are  clearly  shewn  to  have  been  employed  in  . 
a  purchase  of  that  kind ;  to  prove  which  fact,  parol 
evidence  is  not  inadmissible:  ,    -  -        ib. 

3  Precedents  in  favor  of  this  rule;  and  the  cases  im- 

pugning' it,  examined :  -  -        469, 470 

/4  Express  proof  must  be  given  that  the  lands  were 
bought  with  the  trust  monies:  •  -       ib.. 
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5  Where  the  trustee's  persouai  assets  are  sufficiently 

iuaple  to  replace  the  funds  be  has  misapplied)  it 

may  be  nnneoessary  to  follow  tbe  trust  monies 

into  land:  -  •  .  -    i.  470 

but,  Lord  King's  opinion,  that,  (rust  monies  cannot 

-  be  followed   into  land,  unless  tbe  trustee  has 

■ 

owned,  by  deed^  tbe  receipt  of  the  money,  and  his 

inyestment  thereof;  seems  to  be  overruled;  and 

the  admissibility  of  paro)  evidence  to  beestablish-  ; 

ed:  -  .  -  -     470,471  ^ 

^  7  ^or,  trusts  by  operation  of  Law  are  not  wkbin   tbe  \ 

^     y  Statute  of  frauds:  nor,  in  any  case,  need  a  trust 

.    be  created  by  writing,  ...      471 

8  When  land  baa  been  purchased  by  a  trustee,  partly 

with  bis  own,  and  partly  with  trust  monies;  the 
cestui  que  trust  will  have  a  Ken  bpon,  but  not  a 
y  title  to,  the  lands  so  purchased :  but,  if  the  pur- 

chase was  made  exclusively  with  trust  fiinds,  it 
should  seem,  the  cestui  que  trust  ought  to  be  at 
liberty  to  elect  either  to  take  the  estate  purchased, 
•    or  to  have  his  money  restored,  with  interest.       471,  472 

9  The  possession  of  the  trustee  is  the  possession  of  the 
^  cestui  que  trust  /  and,  whilst  the  relation  continues 

c^  unbroken,  length  of  time  will  not  bar  tbe  trustee's 

responsibility ;  or  set  up  an  adverse  title  ia  Jb/m.  472, 473 
10  A  purchase  by  a  trustee  from  his  cestui  que  trusty 
can  in  very  few  instances  be  supported ;  for  tbis 


/ 


would,  generally,  contradict  the  broad  rule,  that, 

no  man  must  sell  to  himself,        »  *      479y  474 

1 1  If  a  trustee  for  an  infant  wish  to  purchase  the  trust 

estate,  he  can  do  this,  safely,  in  no  other  way  but 

by  means  o(  an  application  to  a  Court  of  Equity:       474 

12  when  the  cestui  que  trust  is  an  adult,  J!>y  express 

agreement  with  him,  the  trustee  may  qualify  him- 
self to  become  the  purchaser.  -  -       ib. 

13  Qu^erCf  whether  a  trustee  may  buy  the  valid   title 

of  a  third  person  to  lands  devised  (by  infirm  title) 

to  bis  infiint  cestui  que  trust  f  -  474, 47& 

14  Where  a  tnistee  Ims  been  allowed  to  remain,  for  a 
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length  of  time,  in  ponewion  of  an  estate^  purduwed 
from  one  whom  it  was  his  duty  to  protect;  the 
delay  may  affect  the  title  to  relief  againat  such 
pnrcbase:  .  •  •  .  i.47& 

15  Generally  speaking,  the  lache$  which  would  bar  a 

legal  title,  will  bar  an  equitable  claim.  47b,  476 

16  Even,  in  cases  tainted  with  Araud,  length  of  time  may 

bar  the  justest  claims,  where  there  has  been  long 
possession  under  an  adyenie  title;  though  an  out- 
standing legal  estate  has,  all  the  time,  been  vest- 
ed in  a  naked  trustee:  it  would  be  different  if  the 
possMiiM  hidnNMl  in  one  who  entered  under  the 
.  titnr,  and  who  had  never  denied  the  real  title.    476, 477 

17  To  constitute  a  title  by  disseisin,  a  wrongfid'  ei^rf 

may^  in  l^;al  strictness,  be  required;  but  where 

the  negl^ent  owner  has  forfeited  his  right  to  re* 

cover,  the  estate  will  remain  with  the  actual  pos* 

•     sessor;  though  he  may  have  been,  originally,  a 

trustee.  -        .       -  -  -      477 

18  A  fine  levied  by  a  person  whose  possession  is  not 

necessarily  adverse,  will  operate  nothing:  for, 
wrongful  possession  will  never  be  imputed,  where 
it  can  be  referred  to  just  title:  «  477, 478 

19  and  if  a  fine  be  levied  fraudulently.  Equity  will 

consider  all  who  have  taken  an  estate  by  suckiHr 

as  trustees.  •  •  *  -      478 

20  It  is  not  impracticable  for  a  trustee  tov«move  him- 

self from  his  confidential  situation,  with  respect 
to  a  particular  purchase  transaction;  but  be  may 
find  it  difficult  to  prove,  that,  he  did  eflfectually 
shake  off*  the  character  of  trustee :  •*-     479,  480 

21  and,  supposing  the  connexion  to  have  been  entirely 
'    dissolved,  yet,  if  information,  acquired  whilst  it 

lasted,  has  been  withheld  from  the  former  cestui 
que  trusty  this  concealment  will  vitiate  the  con- 
tract for  purchase:  -     "*         -  «      480 

22  long  acquiescence  might  bar  the  remedy  of  the  in- 

jured  party;  but  the  question  of  acquiescence  can 
never  arise,  till  it  is  first  shewn,  that,  the  eeMtui 
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que  iruii  knew  all  the  fiKta  constitatiQg  a  fraud 

upon  bis  rights.  -  «  «  i.  480 

23  A  trustee  must  not  set  up  a  noioiDal  purchaser,  when 
he  is,  iu  fact  treating  with  his  cestui  que  trust  for 
himself.  .  -  -  480,481 

24  The  conduct  of  trustees  is  scrutinized  with  peculiar 
jealousy,  where  infants  are  the  ceituis  que  trust*        481 

2i  Every  renewal  of  a  lease  obtained  by  a  trustee  in 
possession,  will  be  a  graft  on  the  old  lease,  for  the 
benefit  of  the  cestui  que  trust,'  •  481, 482 

26  but,  where  the  old  lease,  and  all  the  trusts  respecting 

it,  are  absolutely  expired^  there  will  be  no  ground 
^  for  excluding  the  trustee  from  dealing  with  the 

property  for  his  own  betiefit:  -  «      482 

27  and,  even  during  the  existence  of  a  trust  as  to  the 

leasehold  interest,  the  trustee  may  purchase  the 
reversion  in  fee,  on  his  own  account;  for  a  pur- 
chase of  the  inheritance  cannot  be  converted  iuto 
a  graft  upon  leasehold,  or  life-interests.  482^  483 

28  A  new  grant  of  a  copyhold,  contrived  for  the  pur- 
«^      pose  of  getting  rid  of  a  trust  attaching  upon  the 

/  y  former  grant,  cannot  be  held  otherwise  than  in 

trust.  -  -  -  •  -      488 

20  It  is  the  duty  of  a  trustee  to  afford  his  cestui  que 
trust  full  information  as  to  the  subject  matter  of 
the  trust:  a  neglect  of  this  duty  may  involve  him 
in  personal  responsibility,  should  ihe  cathii  que 
trust  be  induced,  by  the'  imperfect  information 
given  him,  to  make  a  disadvantageous  compromise 
of  his  rights.  *  -  ••483,484 

90  No  interest  derived  from  a  breach  of  trust  can  be  re- 
J^  tained,  either  by  the  fraudulent  party,  or  by  any 

"^^  one  claiming  under  him  with  notice;  -      484 

3 1  unless  the  cestuis  que  trusty  deliberately,  and  when 

under  no  undue  influence^  have  confirmed  the 
transaction.  -  -  *.  484,486 

32  A  trustqeof  a  settlement  to  the  separate  use  of  a  wife, 

must  enter  into  no  private  agreement  with  the 
husband,  tending  to  defeat  the  intention  of  the  set- 
tlement: -  -  -  -      ib. 
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33  and  if  a  maa,  by  fraudy  procare  himself  to  be  named 

as  a  trustee  for  a  /erne  eoverte^  bis  private  object 
2  being  to  pay  himself,  out  of  the  trust  fund,  a  debt 

due  to  him  from  her  husband ;  Equity  will  not  al- 
low him  to  reap  the  fruit  of  such  imposition,    i.  485, 486 

34  However  fully  a  discretionary  power  of  manage- 
^  ment  may  have  been  given  to  trustees,  still,  if  they 

omit  doing  what  would  be  plainly  beneficial,  they 

will  be  answerable  for  the  neglect*      »  -      486 

35  A  gentnrdl  power  of  distribution  given  to  trustees, 

cannot  be  interfered  with  by  any  Court;  except 
in  the  case  of  a  genial  trust  for  charity:  it  is 
otherwise  when  a  rule  is  laid  down,  and  the  ob- 
jects of  bounty  are  designated.  »  -  486, 487 
J6ln  what  case  a  wife^s  subsequent  approbation  of  her 
trustees'  disposal  of  money  settled  upon  her,  will 
not  be  equivalent  to  her  previous  assent*  487 

37  No  one  is  compelled  in  Equity  to  give  any  answer 

tending  to  convict  Aiifi<tf(jf  of  a  criminal  offence; 
buly  a  mtnesB  must  answer  interrogatories  as  to 
the  payment  of  money,  though  the  effect  of  his 
answers  may  be  to'  prove  that  a  trustee  has  been 
guilty  of  simony.  -  •  487,488 

38  If  a  trader  employ  trust  funds  in  a  partnership  bu- 

siness, the  cestui  gue  trtist  is  a  creditor  of  the 
joint  estate.         -  •  •  •      488 

39  A  lease  of  charity  estates  for  an  unreasonable  term, 

or  containing  a  covenant  engaging  the  trustees  to 
grant  perpetual  renewals,  is  bad :  as  it  likewise 
is,  if  granted  by  ^  corporation  to  one  of  their  own 
body,  at  less  than  the  full  rent:  -  488, 481^ 

40  The  con^mon  limitation  of  accounts  does  not  apply 

to  cases  of  trust  accounts*   -  -  -      489 

41  If  annual  officers  of  a  parish  misapply  funds  left  in 

trust  for  the  poor,  ^ftti^&ction  can  only  be  sought 
against  them  personally;  not  against  their  suc- 
cessors in  office :  but  a  reference  may  be  had  to 
the  Master  for  the  future  regulation  of  the  trust. 

489,490 
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42  A  purchaser  under  a  trust  for  payment  of  debts  ge^ 

neraily,  is  not  obKged  to  see  to  the  application  of 
the  money ;  but  he  is  bound  to  do  so,  if  the  debts 
be  specified:  the  safest  course  he  can  pursue,  in 
such  case,  is  to  apply  to  have  the  money  paid  into 
the  Bank,  under  the  direction  of  a  Court  of  Equi- 
ty.      .  .  -  .  .  i.  490 

43  Rule,  when  a  devisee  in  trust  is  also  indebted  as  a 

co-obligor  to  his  testator's  estate.         -        -      490, 491 

44  Responsibility  of  trustees  who  have  colluded  with  a 

remainder-man  to  oust  the  tenant  fin'  life:  or  who, 
on  the  other  band,  have  colluded  with  the  tenant 
for  lifef  and  enabled  him  to  commit  waste.  -      491 

45  in  ordinary  cases,  trustees  to  preserve  contingent  re- 

mainders must  not  concur  in  destroying  those  in- 
terests r  but,  fair  fiunily  arrangements,  may  justify 
the  act,  after  the  first  tenant  in  tail  is  of  age:  and 
when  the  trustee  is  also  the  tenant  for  life,  he  may 
join  in  barring  the  entail.    -  -  491,  492 

40  In  a  suit  respecting  trust  property,  if  the  trustees, 
and  the  party  in  whom  .the  first  estate  of  inherit- 
ance is  vested,  are  before  the  Court,  all  who  come 
after  will  be  bound  by  the  decree.       -  -      493 

47  A  discretion  given  in  the  largest  terms  to  trustees, 

must  be  exercised  fairly:  and  altbongb  they  may 
be  empowered  to  sell  ^  at  such  time  and  in  such 
manner  as  they  think  fit,*'  they  must  do  so  with 
all  convenient  speed.  -  -  492, 493 

48  In  what  case  trustees  cannot  protect  themselves  from 

the  consequences  of  a  breach  of  trust,  by  plead- 
ing the  statute  of  limitations.  -  -      493 

49  An  improper  contract  entered  into  by  trustees  for 

sale,  will  not  be  executed  by,  or  receive  any  aid 
from,  Equity.     -  -  -  -        ib. 

50  By  what  acts  of  concurrence,  or  of  acquiescence,  a 

ce^tct  que  trust  releases  the  trustees  from  respon- 
sibility to  him,  for  a  breach  of  trust.  -        493,  494 

51  Trustees  must  not  lend  money,  on  the  mere  security 

of  a  trader's  bond.  .  .  ^      494 
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52  Rules  of  Equity^  where  the  consent  of  trustees  to 
the  marriage  of  a  legatee  is  required  to  vest  a  le- 
gacy :  -  -  -,  -   i.  494 

5S  if  the  trustee  be  hiDdself  the  person  to  whom  the  le- 
gacy is  given  over,  the  reasonableness  of  his  refus- 
al of  consent  to  the  legatee's  marriage  will  be 
more  closely  examined.       .  -  «.      495 

54  Equity  will  fix  with  a  trust  any  one  who  prevents 

the  insertion  of  a  gift  in  a  will.        -  -      495,  496 

55  A  trustee  has  a  lien  upon  the  trust  fund,  for  repay- 

ment of  all  necessary  expenses  incurred  in  the  exe- 
cution of  the  trust.       ,         -  •  -      496 

56  A  trustee  will  not  be  discharged,  without  a  refer- 

ence, on  the  mere  allegation  that  he  has  never 
acted.  -  -  -  -        ib. 

USE,  LIMITATIONS  OF.  See  Powers,  22 ;  Settlement 

&   CONYBTANCE,    89;     TESTAMENTARY    DiSPOSI 

TiONs,  22, 35. 
USURY.    See  Agency,  32;   Landlord  &  Tenant,  22; 
Mortgages,  4. 

VENDOR  &  PURCHASER.  See  Agency,  3_7, 26, 92; 
Auctioneer;  Bankruptcy, 35, 93;  Biddings  at 
AN  Auction;  Deposit;  Executors,  16;  Ex- 
pectant Heirs,  2-15;  Lunacy,  85 88;  Pow- 
ers, 4, 6,  7;  Prosecution  of  Suits,  30;  Set- 
tlement &  Conyeyancb;  Solicitor  &  Client, 
3,  32,  33;  Specific  Performance,  pcLssim; 
Trusts,  10—17,  20.-23,  42,  49. 

WASTE.    See  Landlord  &  Tenant,  54. 

1  Tbe  legal,  remedies,  whether  at  common  Law  or  by 

statute,  afford  no  adequate  preventive  remedy 
against  the  commission  of  waste:  the  mischief 
must  have  been  actually  done  before  the  Law  can 
be  called  into  operation:      -  -  «   i.  226 

2  but  the  threatened,  as  well  as  actual,  commission  of 

waste,  of  every  kind,  is  a  ground  upon  which 
Equity  will  interpose  by  injunction :  -        226, 227 
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3  With  regnnl  to  acts  ef  waste  between  co-parceners^ 

and  tenants  in  common,  no  legal  remedy  is  pro- 
Fi'ded;  bnt,  in  certain  cases,  Equity  will  supply 
one,  and,  in  all  cases,  wit)  restrain  acts  amount- 
ing to  destruction  of  the  property;  -  i.  237 

4  but  prospective  relief  will  not  be  given  against  acts 

of  pure  equitable  waste:  ^  remedy  of  a  tenant 
in  common,  who  apprehends  injury  of  this  kind, 
is  to  apply  for  a  partition.  «  •        227, 228 

5  An  injunction  to  stay  waste  may  be  had  oii  motion, 

before  answer;  by  filing  a  bill  with  a  proper 
prayer,  and  supportrd  by  qficlavit :  or,  in  urgent 
cases,  when  a  molion  cannot  be  made,  the  injunc- 
tion will  be  granted  on  petition:  •  -      228 

6  but,  if  the  injunction  be  applied  for,  and^stfed,  as 

for  'default  of  appearance,"  when,  in  fact,  an  ap- 
pearance has  been  entered ;  the  order  fcntist  be  dis- 
cbarge<l.  -  •  -  -        ib. 

7  The  affidavit  in  support  of  a  motion  for  M  injuno 

tion  to  stay  waste,  nnist  set  forth  a  positive  title; 

228,229 

8  Whilst  parties  are  litigating  their  adverse  rights  in 

a  Court  of  Law,  neither  of  them  can  sustaiti  a  bitt 
for  an  mjunctioti,  lo  restrain  waste  by  the  other 
party:  -  -  -  -      220 

9  Thus,  an  application,  by  a  person  alleging  himself 

to  be  devisee,1ror  an  hijunction!to  stay  waste,  can- 
not be  granted  against  an  heir  at  law  in  posses- 
sion, if  the  latter  positively  deny^  the  will :  nor 
could  the  heir  have  an  injuijotion  against  a  de- 
visee in  possession,  who  insisted,  that,  the  will . 
was  duly  executed  and  attested.  The  question 
of  disputed  title  most  be  first  disposed  of.  -         ib. 

10  Where  the  defendant  to  a  bill  to  stay  waste  states, 
by  his  answer,^^that,  he  isMn  possession  by^a  title 
of  his  own;  but  admits  he  was  let  into  possession 
by  the  plaintiffs  tenant;  the  defendant's  title 
will,  foif  the  purpose  of  restraining  waste,  be  held 
no  better  than  that  of  the  tenant.  -  -      2S0 
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1 1  Afidavits  supportingf  a  motion,  in  opposition  to  a 

defendant's  answer,  are,  sometimes,  permitted  lo 
be  read  in  cases  of  waste;  wben  they  do  not  go  to 
the  question  of  title,  but  are  confined  to  the  feet 
of  waste:  .  .  -  .   i.  230 

12  but,  generally,  such  q^davits  should  be  made  when 

the  bill  is  filed ;  a  plaintifi^  is  not  to  wait  to  see 
the  defence,  and  then  file  supplemental  affidavits 
in  support  of  his  bill :  -  -  230, 2S1 

15  affidavits  reserved  till  the  defendant  has  no  oppor* 
tunity  of  denying  them,  cannot  be  read:  it  would 
be  a  dififerent  case  if  they  referred  to  acts  of  waste 
committed  after  the  filing  of  the  bill:  and  afflda^ 
vits  in  support  of  allegations  made  in  the  bill,  and 
neither  admitted  nor  denied  by  the  answer,  may 
be  read,  though  not  filed  till  after  the  answer  came 
in.       .  -  .  -  -      231 

14  When  the  intention  to  do  waste  appears,  the  plain- 

ttfi^raay  apply  for'an  injunction;  which,  however, 
will  not  be  granted  upon  mere  apprehension,  when 
the  defendant  positively  denies  any  intention  of 
doing  mischief.  ...         231,232 

15  Trustees  to   support  contingent   remaindisrs  may 

bring  a  bill  to  restrain  the  tenant  for  life  from 
committing  waste :  and  such  a  bill  may  be  brought 
on  behalf  of  an  infant  en  ventre  sa  mere,  -      232 

16  Notwithstanding  an  intermediate  estate  for  life,  an 

ulterior  remainder-man  in  fee  may  sustain  a  bill 
to  restrain  the  tenant  for  life,  in  immediate  pos- 
^session,  from  committing  waste;  and  that  although 
the  intermediate  remainder-man  fot  life  be  dis- 
punishable for  waste.  -  *  -        ib. 

17  If  trustees  to  preserve  contingent  remainders  connive 

at  waste  by  the  tenant  for  life,  they  will  be  an- 
swerable* -  -  -  -      283 

18  A  tenant  for  life  of  an  equitable  estate  fnust  not 

bring  forward  a  remainder,  thereby  enabling  him- 
self to  commit  waste:  and  where  there  is  an  exe- 
cutory devise  over  even  of  a  legal  estate,  Equity 
will  not  permit  waste  to  be  committed.  -        ib« 
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19  What  semce  of  an  injunction  against  waste  ia  good.    i.  23:) 

20  What  acts  of  a  tenant  entitle  a  landlord  to  the  aom* 

mary  relief  of  an  injanction:        «  «      233,  234 

21  and  what  sort  of  questions,  between  such  parties,  ] 

are  more  fit  for  the  decision  of  a  jury.  -       234  / 

22  An  injunction  against  a  tenant  has  been  refused,  be* 

cause  the  landlord  had  not  previously  brought  an 
ejectment;  but  this  precedent  has  not  been  fol- 
lowed. •  •  «  -         ib. 

23  Tenant  in  tail  after  possibility  of  issue  extinct  is,  at 

Law,  dispunishable  for  waste;  but  may,  in  Equi- 
ty, be  restrsined  from  the  comtnissioa  of  mali^ 
cions  waste;        •  -  -  -         ib. 

24  which   is   never   understood   to  be  allowed,  even 

where  a  particular  estate  is  given,  expressly,  with- 
out impeachment  of  waste :  -  -      236 

25  and  if  a  tenant  for  life  be  expressly  bound  to  Keep 

the  buildings  on  an  estate  in  repair,  this  condi- 
tion will  qwdify  a  gift  to  him  for  life  sam  im- 
peachment.        -  -  -  -        ib. 

26  Tenant  for  life  without  impeachment  of  waste  may 

cut  down  any  trees  fit  for  timber;  or  which  im- 
pede the  growth  of  underwood ;         -  ^  -        ib. 

27  but  not  trees  planted  for  ornament ;  or,  generally 

speaking,  saplins.        .  .  -      235, 236 

28  Whether  timber,  threatened  to  he  felled^  is  to  be 

considered  arnBmimtal,can  only  be  determined  by 
an  inquiry,  whether  it  was  planted  with  a  view  to 
ornament:  ....      236 

29  A  wood  will  not  be  protected  because  a  house  has 

been  built  near  it;  for,  it  is  not  enough  that,  trees 
are,  iefacto^  ornamental ;  they  must  be  describ- 
ed, by  affidmni^  as  planted  and  growing  for  orna- 
ment. -  «  -  -  -        ib. 

SO  A  termor  may  obtain  an  injunction  to  stay  waste;  ib. 

31  as,  in  certain   cases,  a  mortgagor  may  against   a  1 

mortgagfee  in  possession:  on  the  other  hand,  a 
mortgagor,  allowed  to  remain  in  possession,  may 
be  restrained,  at  the  suit  of  the  mortgagee,  from  / 

cutting  timber,  so  as  to  prejudice  the  securfty.  -       237 

} 

■ 

I 


INDEX.  7«3 

WASTE—conrtwMerf. 

32  At  whose  suit  a  rector,  or  a  Dean  k  Chapter,  may 

be  restrained  from  committing  waste  upon  pre- 
mises holden  by  them  in  virtue  of  those  charac- 
ters.       -  -  •  -  i.  237 

33  A  jointress,  or  tenant  by  the  curtesy,  or  guardian, 

may  be  injoined  from  committing  waste  upon  es- 
tates of  which  they  have  possession  in  any  of  those 
several  rights:  and  against  a  tenant  in  dower,  pro- 
hibition always  lay  at  common  Law.  -      238 

34  A  tenant  for  life  subject  to  impeachment  of  waste, 

must  not  open  new  mines;  but  he  may  sink  new 
shafts,  fiH*  the  purpose  of  working  the  old  veins,         ib. 

WEST  INDIES.  See  Agency,  147, 148, 14«;  Charities, 
33;  Mortgages,  17—^,  46;  Specific  Per- 
formance, 82. 

WILLS,    See  Testamentary  DispoaiTioNs. 

WITNESS.    See  Evidence;  Attestation. 
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Eafely  PiAlished, 

FREEBIAN'S  REPORTS 

•  ■  -  •     .  ~ 

-    OF 

IN  GH ANCERY; 

Revia6drwxi  aucbenticated  or  corrected  h^  an  examiiiatioQof, 
.    and  Bume^ua  ext^cts  from,  the  Records  in  the Re^stet  Office: 
with  botes,  and  references  to  cases  la  point,  eitiua  aa  supporting, 

qualifying^  ot  impngniiig  the  text. 

■  * 

» ■ 
iOHN  EYKYN  HOVENDEN. 

OF  6kAT>  INK,  BArRMTER  AT  l.A#. 
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IN  THE  PRESS, 

FREEMAN'S  REPORTS  OP  CASES 


IN  THE 


KlNO«  BENCH,  COMMON  PLEAS,  &  EXCHEQUER; 

With  Notea,  and  References  to  correlative  caaes. 
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